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PREFACE. 


For  three-quarters  of  a  century  British  property 
at  8ca  has  reiiiuincd  practically  free  from  the  risk 
of  hostile  capture.  This  immunity  has  produced  in 
our  sea-girt  land  an  oblivion  of  those  mercantile 
contingencies  wliich  requii-e  to  be  specially  pro- 
vided against  during  a  period  of  maritime  warfare. 
Even  had  the  conditions  of  ocean  tmffic  remained 
OS  the  Peace  of  1815  found  them,  the  above  result 
might  woU  have  been  anticipated.  But,  as  it  is,  the 
substitution  of  the  steel  or  iron  steamship  for  the 
wiud-driven  sailing  vessel,  and  the  altered  condi- 
tions of  ocean  trafHc  and  communication  generally, 
have  imported  into  mercantile  contracts  features 
essentially  new  and  important,  and  with  these  con- 
stantly developing  conditions  it  has  been  necessary 
to  keep  pace.  This  necessity  has  not  uimaturally 
caused  to  be  put  still  further  into  the  shade  con- 
tingencies which  a  long-continued  immunity  from 
hostile  acts  at  sea  has  caused  to  bo  regarded  as 
remote. 

That  this  is  so  becomes  especially  apparent 
whenever  a  rumom"  of  im[)endiug  war  calls  forth 
a  coomion  desire  for  better  information  as  fti  the 
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ri<!;lits  iiiid  uWigatioiis  both  of  belligerents  ana 
neutrals,  and  for  more  accurate  knowledge  touching 
collateral  mercantile  considerations  generally.  But 
inquiries  thus  induced  aro  sometimes  difficult  to 
eatiufy,  or,  at  any  rate,  to  answer  with  the  promp- 
titude and  sufficiency  desired  by  men  of  affairs. 
Treatises  there  aro  on  International  Law,  it  is  true, 
and  there  aro  also  works  readily  accessible,  both  on 
Shipping  and  on  Marine  Insm-anee,  more  numerous 
fltill ;  but  with  respect  to  the  first-named  treatises, 
tJiev  are  for  the  most  part  so  interlai-dcd  with  the 
views  and  oplnionti  of  learned  theorists,  both  ancient 
and  modem,  and  amplified  with  various  intcr- 
]iationaI  considerationH  uf  a  purely  political  character, 
as  to  be  nmcli  more  valuable  to  the  student  of 
International  Law  than  for  pm'poses  of  ready  mer- 
eautilc  reference. 

Of  relative  essays  of  a  more  practical  kind 
there  arc  few  indeed,  and  of  these  the  writers  are 
more  to  be  congratulated  for  their  research  than  for 
the  appreciation  which  they  have  shown  of  the 
imiKtrtance  of  dissccling  and  classifying  its  results. 

The  works  i>n  Shipping  and  llarinc  Insumnee, 
on  the  other  hand,  dealing  as  they  do  with  these 
important  subjects  as  a  whole,  naturally  do  not  class 
by  themselves  questions  in  connexion  with  the  sub- 
ject of  warlike  exigencies ;  but  subdiWdo  and  discuss 
them,  ill  common  with  others  not  siteciolly  relating 
to  woi',  iiiidur  vuriouji  heads.     Besides  wliicli,  such 
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treatisca,  liuwcvcr  valuable  in  other  respects,  montly 
possess  the  already  indicated  coDimuu  teudeucy  to 
give  more  consideration  to  the  risks  and  liabilities 
generally  attendant  on  maritime  tranwaetions,  than 
to  those  which  Imvc  become  comparatively  unmter- 
esting  daring  several  generations  of  freedom  from 
hostile  captm"e. 

The  practical  inquirer  is  ordinai-Uy  quite  indif- 
ferent to  the  views,  however  otherwise  interesting, 
of  the  U-amcd  Grotius,  the  erudite  Puilendorf  and 
Uynkershoek,  and  the  variuus  other  publicists  of 
bygone  days.  Ue  wauts  rather  to  be  succinctly 
informed  as  to  Ins  j)osition  under  international  law 
es  it  stands;  and  as  a  rule,  indeed,  he  does  not 
greatly  care  whether  this  law  be  good  ur  bad.  But 
to  inform  himself  fully  respecting  it  he  is  compelled 
to  read  and  collate  reviews  of  the  throe  several 
subjects — law  of  nations,  shipjiiiig,  and  marine  in- 
surance ;  and  ho  has  at  present  no  opportunity  to 
tarn  to  any  one  work  in  which  these  three  impoi-tant 
considerations  are  treated  collectively. 

Any  such  reference  can,  perhaiw,  be  dispensed 
with  altogether  so  long  as  no  warlike  cloud  shows 
itself  on  the  politicul  horizon.  But  the  attitude  of 
mutual  watchfulness  which  is  so  marked  a  cliarac- 
teristic  of  some  international  relations  at  the  present 
time,  eaii  scan-ely  he  regarded  as  a  satisfactory 
assurance  of  permanent  peace.  And  as  it  is  not 
solely  the  condition  but  almost  as  much  the  rumour 
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of  war  which  emphasises  the  need  of  a  work  of  the 
above  comprehensive  kind,  this  work  I  have  now 
endeavoured  to  provide. 

In  observing  that  no  such  treatise  is  in  existence, 
I  should,  perhaps,  rather  have  said  that  I  have 
failed  to  discover  any  such.  Consequently,  in  the 
endeavour  to  submit  a  system  of  classification  and 
arrangement  calculated  to  meet  the  requirements 
already  referred  to,  I  have  been  thrown  on  my 
own  resources.  To  deficiencies  in  these,  then, 
must  be  attributed  any  imperfection  of  which  the 
reader  may  become  aware,  and  for  which  I  trust 
I  may  receive  his  kind  indulgence. 


DOUGLAS  OWEN. 


London, 

July,  1889. 


I  desire  to  record  my  indebtedness  to  the  following  works 
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TDECLARATION    OF   WAR' 

AND  WARF.VBE  GENERiVLLY. 


EXPLANATORY. 


TuAT  the  scheme  of  arraiigemont  followed  in  tlicse 
pages  is  unassailable  on  the  score  of  its  strict  accuracy 
is  by  no  means  supposed.  It  is,  indeed,  difficult  to 
imagine  any  system  having  tlio  same  object  which 
would  not  be  open  to  such  an  objection.  But  tho 
various  riglit-*  and  obhgatious  which  constitute  what 
Ia  called  tlio  Law  of  Nations  seem  especially  to  re- 
quire, in  order  that  they  may  Ik;  readily  ajjju'eciated, 
careful  disj^ection  and  classification.  In  this  view  a 
method  of  arrangement  has  been  here  attempted 
wliich,  if  not  beyond  the  reach  of  criticism  as  to  its 
technical  accuracy,  may,  it  is  hoped,  yet  be  found  to 
possess  tho  merit  of  simplicity.  Wliat  tluK  system 
is  will  sufficiently  appear  on  reference  to  the  table  of 
contcnLd  suppUed  above ;  but  seeing  that  a  perusal 
of  these  pages  will  not  necessarily  be  prefaced  by 
such  a  reference,  a  few  words  of  explanation  at  the 
outlet  may  be  useful  to  the  reader. 

Finrt,  then,  there  is  submitted — • 
I.  A  Betrospect  showing  tho  harwh  foundation  on 
which  tlie  Law  of  Nations  i."*  wiMported,  and 
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briefly  reviewing  the  circumstances  which 
have  placed  this  law  on  the  footing  which  it 
now  occupies  amongst  civilized  states. 

Enemy  property  being  ordinarily  liable  to, 
and  neutral  property  being  ordinarily  exempt 
from,  confiscation,  the  next  subject  for  con- 
sideration is  the  principles  adopted  by  prize 
courts  in  deciding  whether  captured  property 
is  to  be  deemed  to  belong  to  an  enemy  or  to  a 
neutral :  that  is,  to  a  friend, — ^f or  a  neutral  is 
to  be  regarded  as  the  friend  of  both  belli- 
gerents, impartially.  Therefore,  under 
II.  Domicile  and  Ownership  are  set  forth  the 
principles  governing  the  decision  of  this  all- 
important  question. 

As  the  position  alike  of  belligerents  and 
neutrals  has  been  largely  affected  by  the  so- 
called  Declaration  appended  to  the  Treaty  of 
Paris  of  1856,  it  is  necessary  to  hold  the 
Declaration  well  in  view  when  discussing  the 
Law  of  Nations  as  it  stands.  The  Declara- 
tion cannot,  of  course,  alter  this  law :  but,  as 
an  international  agreement  to  substitute  the 
rules  defined  by  the  treaty  for  the  principles 
of  the  Law  of  Nations,  the  latter,  so  long  as 
the  treaty  remains  in  force,  must  be  regarded 
as  subordinated  to  its  rules.  The  next  chapter 
for  consideration  then  is 
m.  The  Declaration  of  Paris. 
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By  the  above  three  preKminary  chapters 
the  way  is  cleared  for  a  review  of  the  rights 
and  obligations  wliich  it  is  the  object  of  this 
work  to  place  auccinctly  before  the  reader. 

On  the  outbreak  of  war  the  community  of 
nations  becomes  divided  under  two  heads, 
viz. :    ( 1 )  Those  who  Ught ; 

(2)  Tliose  who  look  on. 
By  the  law  of  Nature  the  only  mle  of  the 
prize-ring,  whether  nations  or  individuals  be 
the  combatants,  is  the  nile  of  the  strongest. 
Civilization  has,  however,  ttmod  down  the 
brutahty  of  this  rule,  and  there  must  nowadays 
be  no  hitting  below  the  holt,  in  the  case  either 
of  the  individual  or  of  the  nation.  There  are 
now,  in  fact,  rules  of  the  ring,  and  the  com- 
batant or  belligerent  setting  these  rules  at 
naught  risks  the  hatred  and  contempt,  if  not 
the  actual  intei-position,  of  the  lookera  on, — 
individuals  or  nations,  as  the  case  may  be. 
The  rules  consist  partly  of  Rights,  partly  of 
Obligations.  As  the  former  put  the  latter 
completely  into  the  shade,  the  Rights  may 
reasonably  Ije  considered  first.  And  these, 
for  greater  convenience,  may  bo  divided  into 
throe  distinct  lieads,  \'iz. :  first, 
.  Belligerent  BightB  against  the  Enemy — which, 
OS  well  as  the  various  other  rights  and  obli- 
gations, are  scheduled  in  detail  in  the  table 
of  contents ;  second, 
us 
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V.  Belligerent  Bights  against  Neutrals,  who  are 

bound  both  to  respect  the  rights  of  belligerents 
and  to  honourably  fulfil  their  own  obligation 
to  preserve  a  strict  neutrality ;  and,  third, 

VI.  Belligerent  Municipal  Bights;    such  as  the 

placing  of  restrictions  on  the  trade  and  trans- 
actions of  the  national  subjects,  appropriating 
their  property  for  warlike  purposes,  and  so 
forth. 

Having  thus  dealt  with  the  belligerent 
rights,  the  next  subject  for  consideration  is 

VII.  Belligerent  Obligations;    namely,  respect  of 

neutral  territory  ;  the  bringing  of  captured 
property  to  prompt  adjudication  by  a  prize 
court  of  the  captors,  &c.  The  obligations,  as 
compared  with  the  rights,  are  few  enough. 
But  to  them  must  be  added  the  general  duty 
not  to  unduly  interfere  with  neutral  trade, — 
a  subject  which  it  has  been  found  better  to 
treat  from  its  corresponding  aspect.  Neutral 
Rights ;  to  which  we  shall  come  presently. 

The  position  of  those  who  fight  having 
been  discussed,  there  remains  to  consider 
that  of  the  lookers-on.  It  may,  perhaps,  be 
suggested — and  with  some  truth — that  in 
scheduling  the  belligerent  rights  against  neu- 
trals we  have  already  practically  enumerated 
the  obligations  of  neutrals  to  belligerents: 
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and  similarly,  that  "  bcIKgercnt  obligations" 
is  only  another  way  of  expressing  "neutral 
rights."  Tho  circumstance  has  not  been 
OTcrlookcd ;  but  there  yet  remain  eei-tain 
neutral  rights  and  obligations  which — espe- 
cially so  far  as  tliey  are  of  an  absti-act  nature 
— it  has  been  considered  preferable  to  ti-eat 
directly  from  the  neutral  aspect.  These 
special  riglits  and  obligations  of  neutrals 
should  in  strictness  be  subjected  to  the  same 
system  of  analysis  as  that  applied  in  the  case 
of  those  of  belligerents  :  but  tliis  has  proved 
impracticable.  The  rights  and  the  obliga- 
tions so  dovetail  and  sometimes  overlap  that 
they  have  to  be  dealt  with  together.  The 
next  chapter,  therefore,  is  entitled 

VIII.  Neutral  Rights  and  Obligations. —  These, 
so  far  as  they  have  not  already  been  sche- 
duled from  the  corresponding  belligerent 
aspect,  although  thoy  do  not  lend  themselves 
to  useful  analysis,  are  at  any  mtc  collectively 
cajiable  of  a  rough  classification.  Some  are 
rather  of  a  mercantile  character,  othera 
political ;  and  this  distinction  has  been  made 
use  of  in  cimsidering  the  subject  us  a  wliole. 

With  this  chapter  ends  our  study  of  the  Law  of 
KatioM  from  its  maritime  point  of  Wew.  There 
arc,  however,  certain  mercantile  considerations 
Brining  out  of  a  condition  of  warfai'c  which,  at  any 


6  ESPLANATORY. 

rate  to  the  mercantUc  reader,  are  of  mucli  Import- 
ance; and  without  some  reference  to  thcfe,  the  ob-  , 
jects  of  thia  work  would  scarcely  be  fulfilled.  These 
considerations  are  more  especially  interesting  and 
important  in  relation  to  Marino  Instirance,  and  they 
are  accordingly  submitted  under  their  several  heads, 
as  follows,  viz. ; — 

IX.  War    Warranties.  —  The   word  warranty  in 

manne  insurance  may,  for  convenience,  bo 
regarded  as  having  two  difl'erent  meanings, 
the  one,  in  which  the  assured  guarantees, 
as  a  fact,  a  certain  condition  on  which 
the  underwriter  undertakes  the  insurance, 
as,  "Warranted  neutral";  the  other,  in 
which  it  may  be  said  that  the  undei'writcr 
excludes  a  certain  rifik  from  the  risks  otbcr- 
yn»o  covci-ed  under  the  policy,  as,  "  Wai'- 
ranted  free  from  capture."  This  chapter 
treats  of  the  warranties  specially  met  ^vith 
during  or  in  view  of  hostilities.  Similarly 
iu  the  case  of  the  subjects  following:  items 
not  specially  connected  with  the  question  of 
hostilities  not  Ixjing  referred  to. 

X.  ICiBrepresentation  and  Concealment  of  facts 

material  to  a  risk  Kulmiittod  for  insurance. — 
Illustrates  the  obligations  of  insurers,  in 
time  of  hostilities,  to  infonn  the  underwriter 
truthfully  and  fully  touching  the  nature  and 
circumstances  of  risks  offered  fur  insunmco; 
and  tlio  con8c<jueucei(  of  failure  hi  this  respect. 
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XI.  Void  InBurances. — Inilicates  tlioso  insurances 

■vvIiicK  aro  ordiiiarily  incapable  of  beiiinf 
ofFectcd  ill  time  of  hostilities,  and  tliose 
which  arc  rendered  void  by  the  outbreak 
of  hostilities, 

XII.  Insurable  Interest  of  Captors.— DiscuRses  the 
]K)9ition  of  captors  as  regarda  their  right  to 
insure  their  interest  in  property  seized  at 
sea  and  sent  in  by  them  for  adjudication. 

Xni.  Effect  of  War  on  Contract.— Shows  in  what 
manner  the  outbreak  of  war  affects  eontracts 
existing^  between  the  national  subjects  and 
alien  enemies ;  and  especially  the  effect  of 
war  on  the  Contract  of  Affreightment. 

XIV.  Piracy, — Included  mainly  in  oi-der  to  indi- 
cate the  characteristics  which  mark  the  dis- 
tinction between  the  lawful  belligerent  and 
the  unlawful  combatant,  or  pirate. 


To  the  reviews  of  the  various  rights  and  obliga- 
tions dealt  with  in  this  work  there  has  been  appended, 
wherever  lUTessarj',  a  special  summary  o£  the  re- 
lative Law  of  Maruic  Insurance.  These  summaries 
speak  for  themselves ;  but  it  may  be  remarked  re- 
specting them  that  the  reader  interested  more 
especially  in  the  marine  insurance  aspect  of  the 
subject  will  find  it  to  his  advantage  to  first  examine 
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in  each  case  the  review  of  the  Law  of  Nations  to 
which  the  summary  relates.  Inquirers  respecting 
the  Law  of  Nations  are,  on  the  other  hand,  likely  to 
find  under  the  head  Insurance  useful  illustrations  of 
the  practical  application  of  the  principles  embodied 
in  the  review. 


N.B. — ^The  referenoee  to  oasee  in  the  Amerioan  Law  Reports  are  printid 
initalios. 
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TiiE  rights  and  obligations  subsisting  between  nations  are, 
by  some,  comprehended  under  the  denomination  Law  of 
Nations,  whilst  others  prefer  to  designate  them  by  the  title 
International  Law.  Titles,  like  names,  being  for  the  most 
part  rather  labels  than  definitions,  this  difference  of  denomi- 
nation may  be  of  no  great  moment.  But  as  the  propriety 
of  accepting  tbe  two  terms  as  synonymous,  and  therefore 
iotercibangefihle,  seems  open  to  question,  it  may  be  well  to 
indicate  the  meaning  which,  rightly  or  wrongly,  is  attached 
to  ihem  in  these  pages. 

The  term  Law  of  Nations,  then,  is,  as  we  hold,  correctly 
used  to  describe  tliat  condition  of  mutual  rights  and  obliga- 
tions subdsting  between  nations,  baaed  on  what  is,  by  some 
writxws,  called  the  Law  of  Nature, — that  law  to  whith  we 
ahould  revert  if  the  softening  influences  of  civilization  were 
to  be  done  away.  Wliereas,  by  International  Law  we  under- 
stand that  condition  of  mutual  relations  which  results  from 
special  convention ;  such  convention  being  commonly,  though 
by  no  means  nocesearily,  in  mitigation  of  the  stemer  rights 
of  the  Law  of  Nations.  As,  for  example :  By  the  Law  of 
Nations  enemy  goods  are  liable  to  confiscation  noBe  the  leaa 
that  they  may  be  on  board  a  neutral  vessel.  But  iQr  treaties 
now  subsisting  between  tbe  jiowers,  or  most  of  Aem,  thin 
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right  has  been  disavowed ;  so  that  Inteniational  Law  here 
expressly,  prolubits  that  which  the  Law  of  Nations  os  cleaxly 
permits. 

Municipal  Lew,  it  is  soarcely  necessary  to  observe,  is,  aa 
distinguished  from  International  Law,  the  domestic  law  of 
a  state,  binding  all  i>ersons  within  the  national  iuriBdiction 
to  do,  or  to  refrain  from  doing,  such  nets  nnd  things  as  may 
by  the  governing  body  bo  decided  to  he  neoessary  for,  or 
contrary  to,  the  pnblic  interests  respectively. 

The  object  of  this  work  is  rathei-  to  set  forth  the  state  of 
^  X^w  of  Nations,  as  it  now  subsists,  tluin  to  inquire  into 
\  discuss  those  changes  which  have,  in  bygone  days,  con- 
i  to  the  present  condition.  The  history  of  international 
rights,  from  the  earliest  times  of  which  we  have  records,  may 
therefore  be  very  briefly  summed  up.  The  warlike  rights 
of  nation  against  nation  were  originally,  and  till  within  a 
measurable  distance  of  modem  times,  limited  not  by  any 
sense  of  right  and  wrong,  but  apparently  only  by  the  power 
iif  nations  to  conceive  and  execute  deeds  of  violence  one 
against  the  other.  The  Old  Testament  abounds  in  instances 
of  BUib  unrestrained  cruelty.  Thus,  we  read  how  the  army 
of  the  Clialdeans  under  Nebucbudnezzar  having  besieged  nnd 
coiitured  Jerusalem,  and  caught  the  unhappy  King  Zede- 
kiah,  after  some  process  dcBcribed  as  "giving  judgment" 
u]Kin  him,  slew  his  sons  before  his  eyes,  and  then,  having 
put  out  his  eyes,  bore  him  in  fetters  to  Babylon.  The  walls 
of  the  Jewish  stronghold  were  levelled,  and  such  of  the 
nation  as  were  worth  anything  were  also  carried  captive  to 
the  same  destination.  In  the  days  of  ancient  Borne,  eon- 
temporary  historj'  makes  it  abundantly  plain  tliat  very  sinnlar 
views  prevailed  as  to  the  rights  of  the  vanquisher  over  the 
vanquisheth  The  Uomana,  indeed,  oonsidereil  it  permissible 
to  enslave  or  kill  any  of  the  enemy  race  on  whom  they 
oould  lay  their  bands,  in  fioman  territory,  on  the  breaking 
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oat  of  ■wax.  An  enemy  waa  regarded  as  a  emuJnal  and  an 
oiiUuw,  to  be  hunted  down  and  slain  wherever  found ;  wLilst 
Ilia  wife  and  chiUlren  were  nold  into  alavery.  And  even  at 
the  close  of  the  13tli  century  our  own  King  Edward  I.,  on 
capturing  Berwick  from  the  Scofcli,  put  the  citizens  to  the 
sword  by  thoueands,  without  distinction  of  age  or  sex;  bo 
tliat,  as  we  read,  for  two  days  the  city  ran  with  blood  like 
B  river. 

From  time  to  time  some  nation  or  another  would  se^,  by 
municipal  enactments,  to  restrain  its  suhjeots  from  perpe- 
trating such  deeds,  but  untd  Christian  inHuences  had  begun 
to  be  generally  felt,  the  precedents  handed  down  from  the 
ancients  were  commonly  accepted  and  followed  with  hut 
little  modification.  The  crusades,  binding  together  as  they 
did  the  Christian  nations,  were  no  doubt  a  factor  of  some 
importance ;  but  it  was  not  until  the  16th  century  that  a 
more  enlightened  sense  of  justice  and  humanity  came  into 
general  acceptance  amongst  Christian  powers.  Maritime 
oommerce  was  then  rapidly  extending,  with  the  inevitable 
result  of  bringing  nations  into  closer  relationship ;  whilst  die 
power  of  appeal  to  the  Ueod  of  the  Chureh  at  Kome,  and  the 
knowledge  that  any  outrage  of  the  principles  there  pro- 
pagated would  entail  the  risk  of  punishment,  materially 
supported  the  advance  of  dvilieation  and  the  dictates  of 
humanity. 

Until  the  early  port  of  the  l?th  century  there  w&s  no  each 
tUng  aa  a  recognised  code  of  tlie  rights  subsisting  between 
tiw  nations,  but  this  was  in  a  great  measure  supplied  by  the 
mitiugs  of  the  leametl  Grotius,  15(S-3 — 1645,  regarded  by 
many  aa  the  father  of  the  Ijaw  of  Nations.  Following  in  his 
sf«[M  came  Puffendorf ,  Byukershoek,  Vattel,  Talin,  Emerigou, 
«ml  othere,  who,  though  not  always  in  accord  on  disputed 
points,  een'ed  to  bi-at  into  a  fimi  and  well-defined  road  the 
path  tirst  traced  by  Grotius.     The  adoption  in  ttubsequent 
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■wore  of  tho  principles  contended  for  by  such  writers  crystallized 
Into  accepted  law  what  liad  before  been  but  matter  of  belief. 
So  that  at  tho  present  day  tlio  writings  of  Wheaton,  Kent, 
and  otlier  pubUeista  may  bo  regarded  as  an  exjwsition  of  the 
Law  of  Nations  as  now  accepted  by  the  powers  and  acted 
upon  in  the  various  national  tribunals. 

Whether  a  formal  declaration  of  war  commnnicated  to  the 
enemy  should  precede  the  outbreak  of  offensive  operations  is 
somewhat  of  on  open  question.  As  a  matter  of  fact,  the 
various  powers  appear  to  consider  themselves  under  the 
obligation  to  make  such  a  declaration  only  at  such  time  as  it 
may  suit  them.  Thus,  in  1877  the  Russian  declaration  of 
war  against  Turkey  was  preceded  by  some  hours  by  the  entry 
of  the  Russian  forces  into  Turkey,  A  nation  may  convey 
H&  warlike  intentions  to  the  state  with  which  it  is  at  varianoe 
by  tlie  recall  of  its  minister,  or  by  a  pubhc  declaration  of  war 
within  its  own  territory,  or  by  announcement  of  an  ulti- 
matum followed  by  hostile  acts ;  or,  indeed,  by  any  such  un- 
ambiguous mode  of  intimation  as  may  grow  out  of  the  eircum- 
Btnnces  at  the  time.  War  having  once  been  commenced,  a 
formal  declaration  to  the  enemy  can,  it  would  seem,  bo  formu- 
lated and  communicated  at  leisure  if  it  so  please  the  aggressor. 
But  it  b  of  course  open  to  nations  to  provide  for  such  a  cose 
by  a  clause  in  international  treaties. 

Previous  to  the  actual  declaration  of  war  or  commencement 
of  active  hostilitiee  a  provisional  seizure  is  occasionally  made 
of  enemy  ships  and  goods  within  tho  national  jurisdiction. 
Such  seizures  are  of  tho  nature  of  embargo  or  reprisal,  and 
may  bo  relinquished  on  adjuHtment  of  the  difficulty  which 
resulted  in  the  hostile  act.  This  subject  mil  be  considered 
under  the  head  Embargo  and  lieprisols  (b).  The  disputed 
riglit  of  confiscation  of  enemy  debts  and  property  within  the 
national  territory  nill  also  be  considered  in  its  place  (r). 


(X)   VHe  p.  an,  infra. 


{«)  rui  p.  19,  >vm- 
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When  war  is  entered  upon,  every  individual  of  the  nations 
engaged  is  considered  to  be  involved  in  the  hostilities,  since 
every  man  is  considered  to  be  a  party  to  the  acts  of  his  own 
govenunent.  Aeoording  to  tlie  letter  of  the  law  of  nations 
this  condition  of  affairs  warrants  the  arrest  of  any  subject  of 
the  enemy  found  within  the  national  territory.  But  tliis 
right,  if  right  it  be,  is  now  obsolete,  though  if  one  nation  at 
war  were  to  revive  and  execute  it,  the  other  would  probably 
claim  the  same  right  by  retortion  if  not  by  the  law  of 
Dations.  The  etCect  of  this  taint  of  hostilities,  as  regards 
individuals,  is  to  stop  all  interoourse  between  citizens  of  the 
nations  at  war.  The  individual  members  of  the  nations  are 
embarked  in  one  common  bottom  and  must  share  one  common 
fcte.  Therefore,  all  trading  with  the  common  enemy  becomes 
at  once  illicit,  and  is  usually  so  proclaimed  on  the  outbreak 
of  hostilities  (li). 

But  the  extension  of  this  spirit  of  hostility  to  indi\'iduals 
does  not,  by  the  usage  of  nations,  entitle  individuals  to  engnge 
in  independent  hostile  acts  against  the  enemy  or  subjects  of 
the  enemy.  Only  those  persons  who  have  been  expressly 
empowered  or  commissioned  by  their  government  to  engage 
in  active  hostility  are  entitled  to  exeroiee  any  such  aggres- 
tdveacts. 

The  ciroumstance  that  two  nations  decide  to  settle  their 
differences  by  resort  to  war  is  not  to  be  allowed  to  int«rfero 
with  legitimate  trade  on  the  part  of  neutrals.  It  is  now 
a  fundamental  principle  of  the  public  law  of  Europe  that 
ueiilml  nations  shall,  in  time  of  war,  be  allowed  to  carry  on 
their  accustomed  tnide,  subject  only  to  such  restrictions  on 
tho  part  of  belligerents  as  may  be  necessary  for  the  safety 
uxd  protection  of  the  latter.  The  nature  of  such  restrictions 
will  be  set  forth  in  its  place  (■'). 

(4)   ridi  mi  "  Tnding  vitli  Uic  Enemy,"  p.  MS,  tn/n. 
(•)  nJi  p.  34a,  HifVa. 
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By  the  law  of  nations  it  is  permissible  to  seize  and  confis- 
cate enemy  property  found  on  board  a  neutral  vessel ;  but 
this  right,  as  will  presently  appear,  has  been  disavowed  by 
the  Declaration  of  Paris.  Ships  of  the  enemy  may  of  course 
be  seized  and  confiscated,  and  any  enemy  property  found  on 
board  of  them  will  be  involved  in  the  same  fate,  though  neutral 
goods,  except  contraband  of  war,  must  be  restored.  These 
subjects  will  receive  fuller  consideration  later  on,  but  mean- 
time it  may  be  observed  that  a  fruitful  source  of  difficulty  and 
irritation  between  belligerents  and  neutrals  is  the  decision  of 
the  crucial  point  as  to  the  ownership  of  goods  foimd  on 
enemy  vessels.  That  is,  whether  the  property  in  such  goods 
is  to  be  regarded  as  vested  in  neutral  subjects,  and  the  goods 
therefore  exempt  from  confiscation;  or  in  subjects  of  the 
hostile  nation,  and  the  goods  consequently  the  subject  of 
legal  condemnation  to  the  captors.  The  answer  to  this  im- 
portant question  frequently  turns  on  the  domicile  of  the 
owner.  Before  proceeding  further  it  will  be  well  to  give 
some  special  consideration  to  this  subject. 


(     15     ) 


DOmOILE  ANI)  OWNERSHIP. 


BoictciLE  Rnd  nationality  are  not  of  necessity  the  same  thing. 
Thus  a  British  autject  may  have  a  commercial  domioilo  op 
domiciles  in  foreign  countries,  or  the  enbject  of  a  foreign  state 
may  have  a  domicile  in  Groat  Britain.  In  deriding  as  to  the 
nationahty  of  wiptured  goods,  the  courts  of  prize  are  not 
ordinarily  ooneemed  to  inquire  of  what  nation  the  oivner  of  the 
property  is  a  member:  what  they  do  set  themflelves  to  ascertain 
is,  whether  the  property  is  to  be  deemed  to  be  owned  by  an 
enemy  subject  or — whioh  is  the  same  thing — by  a  person  who 
has  cast  in  his  lot  with  the  enemy.  Of  what  partioular 
nationality  the  owner  may  himself  be  is  another  matter  alto- 
gether, and  not  ordinarily  material  to  the  point  at  iftsue.  No 
matter  of  what  nationahty  a  person  may  be,  if  he  establishes 
himself  in  businrss  in  a  neutral  or  hostile  state,  he  becomes, 
n  far  as  the  transactious  of  such  buainesa  are  concerned,  to  all 
intents  and  purposes  a  neutral  or  an  enemy,  as  the  case  may 
be.  And  in  snch  capacity  he  must  accept  all  its  inoonveni- 
OROM,  just  as  he  shores  its  advantages.  Therefore  all  persons 
trading  in  the  enemy's  country  are  considered  pro  hue  vice  to 
be  enemy  mbjects  so  far  as  oouoems  the  interests  of  their 
ttlten  domicile.  Aliens  are  deemed  to  be  under  no  obligation 
to  remain  in  the  enemy  conntry,  and  the  fact  that  they  do  so 
remain  is  to  be  taken  as  an  admission  of  their  willingness  to 
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cast  in  their  lot  with  the  foe.  The  theory  acted  upon  is  that 
an  aUeu  subject  resident  in  a  oountiy  against  whioli  war  is 
deohired  by  his  government  must  at  onoe  return  to  the 
national  territory.  To  hesitate  is  to  be  lost ;  and  even  if,  on 
at  onoe  returning  with  his  goods,  tlie  latter  should  he  cap- 
tured hy  his  goyemmont,  the  Courts,  before  restoring  them, 
will  require  the  oleareat  proof  of  liis  intention  to  abanilon  the 
hostile  domicile  (a).  A  distinction  is  drawn  between  a  tem- 
porary and  a  permanent  residence,  though  the  mere  (act  that 
a  person  has  only  just  recently  entered  the  country  with 
which  hostilities  have  broken  out  will  not  absolve  him  if  it  be 
dear  that  be  came  there  with  intent  to  remain.  Nor  will 
the  circumstance  of  a  longer  residence  necessarily  convict  him 
if  he  should  3uci.«ed  in  rebutting  the  presumption  that  such 
prolonged  stay  was  evidence  of  hiu  intention  to  remain. 
What  has  in  all  cases  to  be  looked  at  is  the  animus  manendi 
or  the  animuis  reterkndi,  the  onus  of  disproof  or  of  proof  lying 
on  the  claimant  (i).  "  A  mere  intention  fo  removo  has  never 
been  hold  sufficient,  without  some  overt  act"  (p). 

Wlistlier,  on  the  outbreak  of  war,  a  subject  domiciled 
in  tlie  enemy  country  can  withdraw  his  property  from  such 
country,  free  from  risk  of  confiscation  on  the  jmrt  of  bis  own 
government,  without  first  obtaining  a  licence  or  safe-conduct 
from  liis  govenunent,  Is  digpuled.  But  to  take  such  a  pre- 
caution would,  in  any  case,  be  a  prudent  act  on  the  cltieen's 
part  {if).  An  instance  of  double  domicile  ia  supplied  hy  the 
case  of  Tiic  PorHnnd(c),  where  the  proprty  of  a  German 
subject  wa.4  seized  on  the  ground  tiiat  he  had  a  domicile  on 
FrcDoh   tciritoT}',   Great   Britain   being   then   at   war  with 


{a]    llilt  rjUdpoTtB  nod  Sato-roQdiii.-Us  ]i,  377,  i 
(«)   r.ir  Tho  Dloiw.  b  Bob.  60. 
((■)  Thii  PrHidait,  S  Rob.  !77. 
W   ViiU  ji.  166,  fliTra. 
if)  3  Bob.  tl. 
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France.    It  turned  out  that  tlio  trimeaotioQ  was  ooimocted 
,  intb  a  neutral  domicile   in   Qermany,   and   not  with  the 
■  domicile,  and  the  cargo  was  accordingly  declared 


I  tfontje  KItimnn  (/)  was  li  case  whore,  during  war 
'  totweon  Groat  Britain  and  lloUnnd,  a  British  citisen  named 
Itavie  obtained  a  spccia]  licence  {<i)  to  imiKirt  from  Uolland 
goods  belonging  to  him,  prosumahly  as  a  Birmingham  mer< 
chant.  The  citizen  was,  as  it  tunieil  out,  not  only  the 
importer  to  England,  but  alsi)  tlio  e.\porter  lirom  Holland, 
and  it  was  held  that  the  licence  was  given  to  protect  Itavie 
io  bis  oapuoity  of  a  British  imi^irter,  and  did  not  extend 
to  corer  hia  exportation  from  Holland  in  the  capacity  of  a 
Dut«b  merchant.  That  ho  hold  no  fixed  oounting-housa  in  the 
enemy's  country  was  hold  to  bo  a  oousideration  of  secondary 
importance.    The  goods  were  condemned. 

If  an  alien  sabjoot  he  domiciliKl  in  a  country  with  which 
war  is  declared,  the  fact  that  he  shipped  goods  thence  befoni 
the  doclamtion  of  war  does  not  exempt  them  from  capture 
by  hia  government  as  being  enemy  goods.  This  woe  decided 
by  tlio  American  Court  (which,  however,  was  not  unanimous) 
in  The  Veu\i*{h). 

If  a  British  subject  be  domiciled  in  a  neutral  country,  ho 
i«  ratitied  to  carry  on  his  lawful  trade  unmolested,  even  with 
nations  with  which  his  government  is  at  war  {i). 

IL,  however,  ho  should  trade  in  articles  contraband  of  war, 
or  of  a  contraband  nature,  such  trathc  would  be  deemed  con- 
trary to  his  allegiance  (().    And  if  he  should  engage  in  the 


(/)  &  Bob.  3ST ;  nnd  p.  283.  w/n. 

(f)   fair  p.  3TT,  oi/tt,  for  the  ■nbjeot  of  SpocUl  Lioenei*. 
(*]  >  rnmfX,  liZ.    {r>J<  WhMit<m'«  ponuMmU  on  Hub  aan;  Int.  Law, 
1  Eng.  ■!  pp.  ass— 3>3.] 

{i}  •Dm  SHaairu.  cit«d  in  1  Bob.  349 ;  BeU  r.  Beid,  1  M.  &  3.  126. 
(i)  Thm  Heptnniu,  p.  '270,  m/ra. 
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privileged  trade  of  the  enemy,  the  net  would  imbue  the  under-  1 
taking  with  a  hostile  character,  whatever  his  domicile  (/). 

If  n  neutral  and  an  enemy  subject   engage   in  a,  joint  ■ 
undertaking,  and  a  sliipment  of  the  joint  property  be  cap- 
tured, the  share  of  the  neutral  will  be  released,  while  that  of    , 
the  enemy  is  eonfiscatod  {m). 

But  if,  as  in  The  J'l-imus  (ii),  a  neutral  be  part-owner  of 
an  enemy's  ship,  hia  share  will  be  confiscated.  The  neutral 
owner,  said  the  Court  in  this  case,  enjoys  the  privileges 
attached  to  tlie  enemy's  ling  and  must  take  its  risks. 

All  produce  of  soil  in  the  enemy's  territory  is  impressed 
with  a  hostile  character,  whatever  the  nationality  or  domicile 
of  tlie  owner,  provided  tliat  at  the  time  of  captmrc  tliia  pro- 
duce bo  owned  by  the  proprietor  of  the  soil  (o). 

In  T/ie  Boeiio,  Lmt  (p),  till  December,  1803,  the  inhabitant* 
of  Demerara  had  remained  British  subjects,  but  tlie  L«louy 
was  then  surrendered  to  tho  Dutch  in  Tirtue  of  the  Treaty  of 
Amiens.     In  Jonuajy  and  Febninry,  J  804,  certain  propt^rty, 
the  produce  of  the  idand  during  the  British  occupation,  waa    , 
shipped  by  the   above  vessel,  wliich  sailed  in  March,  and   ' 
was  captured  in  May  under  an  embargo  laid  on  all  Dnteh 
property  at  sea,  a  month  before  tho  declaration  of  war  against 
Holland.    Before  adjudication  the  settlement  had  again  been 
ooquiral  by  the  Britisli.    The  circiuustances  were,  on  the  ono 
hand,  suhmiltcd  to  the  Court  us  justifying  comlemuatiou, 
and  on  tlio  otbi/r  as  requiring  restoration,  of  the  proj>erty. 
Sir  William  Scott  (afterwards  Lord  Stowell),  in  a  ludd  and   , 
interesting  judgment,  wliicb  does  not  admit  of  a  brief  sum- 
mary, dooidwl  tiittt  the  property  at  the  time  of  ils  Beizura  j 
W&8  vested  io  Dutch  ownors ;   that  the  declamtion  of  war 


(I)  The  Ann,  Oodnu,  !'ja:  The  Anns  CsUuriiu,  4  Bob.  107. 

(n)  TLh  Fnuiklm,  i  Hub.  120. 

(•)  14  L.  T.  IS.     O'.  n»  Nspalfon.  Jllatih.  iV.  Ca.  U7. 

(«)  Thfl  Fhanui,  S  Bob.  20 ;  Tht  X*iy  Chilm,  MateA.  Fr.  t'd.  SSe. 

(>)  S  Bob.  m. 
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had  a  retroactive  effect,  applying  to  all  property  previously 
detaicod ;  that  the  fact  that  the  oisiiers  of  the  property  had 
flinoo  become  friends  of  this  country  would  not  relieve  them  j 
and,  fioally,  thnt  the  property  was  liable  to  confUcation. 

Aa  regards  factories  or  colonial  estftblishmcnts  in  Asia  or 
Africa,  there  is  attributed  to  them  the  national  charoetet  of 
the  European  mother  state  to  which  they  belong  [q). 

Insurances  on  enemy  property  being  void  by  statute,  the 
property  of  subjects  domiciled  with  the  enemy  is,  so  far  as 
concerns  property  attaching  to  the  domicile,  also  within  the 
statute  (r).  To  an  inquiry,  in  1S54,  on  the  part  of  British 
merchants  domiciled  in  Itign,  as  to  what  respect  would  be 
paid  by  British  cruisers  to  lioiid  Jtclr  British  property,  the 
produce  of  Bussia,  if  shipped  on  board  neutral  vessels,  a  reply 
was  Bent  from  tlie  Foreign  Office  that  such  property,  even  if 
pnrohased  before  the  outbreak  of  war,  would  not  be  respected 
Tinlrnn  specially  licensed  or  exempted  by  instructions  to  the 
officers  of  the  British  aavy  (i).  Shortly  afterwards,  however, 
it  was  by  pnxilamation  announced  that  lier  Majesty  had 
dudded  to  waive  the  right  to  seize  enemy's  property  laden 
on  neutral  vessels  (0-  The  Treaty  of  Paris  {»),  in  IS56, 
having  erahodie<l  the  princijile  "  free  ships,  freo  goods,"  all 
property,  except  contraband  of  war,  covered  by  tlio  nouti-al 
flag  must,  so  long  as  the  treaty  holds  good,  be  deemed,  as 
boiwi'Mi  the  signatories  of  the  treaty,  free  from  cajiture. 

TliB  pri\-i!e^  of  trading,  in  time  of  war,  through  the 
Mjf  my's  ports  is  allowed  to  inlimil  states,  such  as  Switzerland, 
til  i-oiisidemtion  of  tlie  hanUhip  to  which  they  wnidd  be 
•xpowd  Were  tliis  denied  them.  But  such  a  trade,  as  being 
ly  exposed  to  great  suspioioD,  must,  aooonling  to 

(f)  GUi  ed.  Aniould's  Iiuro.  HS. 

(r)    Vilr  ni  VoiJ  lusunooea,  f.  40G,  in/ra. 

if)  44  Sum  Papmi,  lGfi3-4,  pp.  106,  IDS. 

(I)  IBuUntiiu,  \Sit,  p.  ZHa. 

(a)  P.  3T,  iifrs. 
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bo  justified  by  proofs  of  more 


6ir  W,  Soott,  in  Tlie  Magn, 
than  ordinary  strictness  [x] 

In  like  maimer  as  domicile  is  tbe  teet  of  tlie  ownersliip 
of  goods,  BO  the  national  character  of  a  ship  is  deemed  to 
depend  on  the  domicile  of  the  owner  (.y).  Tims,  in  Tabbi  y. 
Benilkbrack  {%),  a  vessel  built  and  registered  in  America,  and 
ovned  by  an  American  subject,  was  deemed  liritish  property, 
the  owner  l)eing  domiciled  in  Great  Britain.  But  a  vessel 
Boiling  under  the  flag  or  {lOSs  of  the  enemy  ia  regarded  as 
enemy  property,  irrespective  of  the  real  ownership  (a), 
Except  tliat  if  a  country  have  no  national  maritime  flag, 
and  a  vessel  belonging  to  subjects  of  such  country  be,  in 
conse<iu6nce,  sailed  under  an  alien  flag,  tlie  flag  is  not  to  bo 
deemed  concludve  oa  to  the  vessel's  nationality.  This  waa 
decided  in  The  Palme,  a  Swiss  vessel,  captured  by  a  French 
eniisej  in  1871,  whilst  sailing  under  the  German  flag  (/<). 
And  if  a  vessel  be  engaged  in  the  privileged  trade  of  tha 
enemy,  or  be  habitually  engaged  in  the  trade  of  the  enemy's 
country,  or  sail  under  his  licence  and  passport,  she  will 
be  regarded  as  enemy  property :  as  will  be  iUustrated 
presently  ie).  This  principle  of  the  law  of  nations  ia 
not  to  be  evaded  by  a  colourable  transfer.  Thus,  in  The 
Jfwmij,  which  had  been  pin^ased  of  the  enemy,  but  loft 
in  the  trade  and  imder  the  management  of  tho  former 
owner,  llie  Court,  regarding  the  transfer  as  ctilourable,  de- 
clined to  admit  further  proofs  ((/).     The  Odin  {<■)  is  another 

{t)  I  Bob.  31.    So*  dan  Tbe  AottTc,  Ho.  Lorcli.  10  Marob.  1T9S. 

(V)  The  Eliubelb,  fi  Itob.  3;  Tha  ViffUaiilu,  1  Rob.  1.  1»,  IS:  Tbe 
Vnw  A&nn  CtttliBriiiis  S  Itab.  IGl ;  Tbn  8u«c«ia,  I  Di>d»tiii.  131;  Tbo 
ttiKgam,  1  Rob.  31. 

(0  i  E«p-  lOS;  3  Vka.  k  Pul.  MO",  not*,  S.  C 

\a)    r.Jr  pp.  333  rt  Hq..  i-^ra. 

(t)  WliMt.  lul.  Lflir.  -i  Eug.  od.  iOI. 

W   n.bp  3S1,  ivfr*. 

\i)  A  Hob,  31 ;  'ITn!  Clirintioe,  1  Sjilnki*  He.  *  Ad.  itqi.  2*. 

\t)  I  Rob.  'IM.  rUt  The  OoMU  BiiU«,  p.  335,  ii^ra,  iot  a  ipeeial  eioep< 
Hon  to  Ui«  role. 
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instance  of  condemiuitioQ  consequent  on  a  tranefer  not  reoog- 
nuted  hy  the  Court.  This  v.-aa  a.  vessel  belonging  to  British 
objects  at  Calcutta,  who  had  been  in  the  iiabit  of  trading 
with  Batavin.  On  tlie  outbreak  of  war  with  llolland,  an 
ostensible  transfer  was  made  to  a  Norwegian  domiciled  at  a 
BooifiL  establishment  near  Calcutta,  hy  whom  the  trade  with 
Batavia  was  continued.  When  seized,  the  vessel  was  on  a 
voyage  from  Biitavia  to  Copenhagen,  having  on  board  an 
Knglish  shiii-master  (the  former  master  of  the  vessel),  but 
who,  it  was  asserted,  was  not  acting  as  master.  The  Court, 
finding  that  tlie  allegation  of  transfer  had  not  been  sufB- 
ciently  supported,  condemned  the  property,  of  which  the 
value  was  assessed  at  150,000/.  In  ?"/«■  Ommhm  (./'),  also, 
Sir  William  Scott  declared  tliat  '■  the  Court  had  often  hud 
oomsioD  to  obser\'o  that  where  a  ship,  asserted  to  have  been 
tntnsfeTTed,  is  continued  under  the  former  agency  and  in  the 
former  habits  of  trade,  not  all  the  swearing  in  the  world  will 
convince  it  that  it  is  a  genuine  transaction." 

It  being  established  as  n  general  principle  that  domicile 
ie  the  test  of  ownership,  the  question  remains,  in  whom 
is  tint  property  in  goods  captured  on  the  high  sons  to 
be  deemed  to  be  vested  : — in  tho  shipper ;  the  consignee  at 
ilMtinBtion,  or  the  purchaser ;  or  other  apparent  proprietor, 
domicdled  perhaps  in  the  country  neitlier  of  tho  ship's  port  of 
loading  nor  destination  ?  The  common  rule  is,  that  goods 
BQtmsted  to  a  ship-master  by  a  consignor  for  delivery  to  a 
ooosignee  are  regarded  as  the  projHTty  of  the  latter  ('j).  But 
ootwithstauiling  this  general  rule,  if  at  tlie  comraeiicomeut  of 
the  trnnat  the  goods  are  enemy-owned,  the  circumstjmce  that 
thfly  ttiP  destined  to  a  uoutnd  (.-ousignee  will  not  he  considered 
material  (A),  In  short,  nentnd  goods  with  a  hostile  desfina- 
tiui,  or  hostile  goods  with  a   neutral  destination,   shipped 

(/]  <  Bob.  71. 

(g)  FUbt  de  Bflboa,  S  B«b.  1)3 ;  Tht  Sallg  Magn,  Blaleh.  Pr.  C».  3Sd. 

0}  n«a«Il7;  TlieAtUa;  The  Ajiaa  Cathariua,  mfn. 
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under  contract  made  during  or,  it  may  he  suppt 
anticipation  oi  war,  are  by  the  law  of  nations  pi-'tiiA  /iici'e 
liable  to  hostile  caiptiire  (i).  This  position  must,  howeyar, 
owing:  to  the  Declaration  of  Paris  {k),  be  regarded  as  now 
essentially  modified ;  for,  by  the  Deokratioii,  all  jiermissive 
goods  under  a  neutral  flag  ore  to  be  free  from  condemnation. 
During  the  Crimean  war  a  question  arose  as  to  tlie  owner- 
sliip  of  cargo  on  The  Abo  (/),  which  had  been  brought  in  as  B 
prize.  The  cargo,  claimed  as  neutral  property,  had  been 
^\\]t\toijltigraiifebdlo^  aud  the  bills  of  lading  did  not  show  on 
wiioae  awount  the  shipment  had  been  made.  In  other  respects, 
also,  the  shifiping  doeumente  were  ineomplete.  Dr.  Lushing- 
ton,  in  ordering  further  proof  as  to  ownership,  observed  that 
Lord  Stowell  had, in  The  CouitineJi[(inaiiue(m),\BXAiiiiovma& 
a  settled  principle  of  the  Court  that,  in  order  to  oonstituta  on 
effectual  transfer  of  the  proijerty,  there  must  bo  either  an 
order  for  the  goods  or  an  acceptance  of  them  by  the  consignee 
prior  to  the  capture,  That,  whatever  tlie  common  law  might 
be,  the  Court  of  Admiralty  acted  independently,  and  must  be 
satisfied  that  the  title  to  the  property  was  substantiated  by 
the  Court's  own  rules  and  practice  (n). 


The  real  ownership  of  goods  has  in  eaoh  ease  to  be  estab* 
lished  by  the  documentary  evidence  and  depositions  at  the 
jiort  or  place  of  adjudication  in  the  captor's  territory. 
Whatever  may  be  the  practice  or  law  in  times  of  peace, 
no  transfer  is  rooognized  by  the  captor  which  has  taken 
place  during  tbe  transit  of  the  goods,  if  war  was  at  that  time 
either  actually  existent  or  imminent,  aud  if  the  goods  have 
borne  a  hostile  oharaoter   at    the    conimenoement    of    the 


(i")  Othad.  AnuraU'i  luaoe.  613. 

(*)  P.  37.  infr*. 

(J)  a*  L.  T.  6. 

{■>]  Edw.  347. 

(«]  qf.  n*  Smmk  M.  Jx.lMm.  JihtiK  It.  Ca.  37. 
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Toyilge  (o).  For  it  is  obvious  Umt  in  tlie  absence  of  auoli  a 
rule  no  limit  coiJd  be  placej  upon  colourable  trausfers  effected 
with  the  express  object  of  defeating  tlie  rights  of  captors  (ji). 
I^fforts  to  evade  this  restriction  are  frequeut  in  time  of  war,  but 
it  in  all  cases  lies  upon  the  claimants  of  the  goods  to  prove  the 
ownership ;  so  that  the  question  becomes  purely  one  of  eridenoe. 

Sales  to  neutrals  must  bo  absolute  and  unconditional  in 
their  nature,  and  any  equity  of  redemption  or  other  reserva- 
tion in  favour  o£  the  seller  will  be  held  fatal  to  the  hotia  fitkt 
of  the  traDsnelioD  (y). 

Any  reeervotion  of  risk  on  the  part  of  the  neutral  consignor 
of  gowls  until  their  delivery  to  a  belligerent  consignee  is 
similarly  held  to  be  void ;  for  otherwise  all  ehjpmenta  of  the 
kind  would  doubtless  have  such  a  stipulation  attached  to  them. 
The  result  would  be  to  defeat  the  right  of  capture  until, 
delivery  having  been  effected,  it  was  too  late  to  exercise  it  (*■). 

The  title  of  the  captors,  on  failure  of  the  elaimanta  to 
eetablisb  neutral  ownership,  is  absolute ;  and  no  claim  con 
be  set  up  against  it  on  the  part  of  any  persons  asserting 
equitable  rights  over  the  properly  («).  A  bill  of  lading 
tnaemitted  to  a  party  to  cover  his  advances  on  cargo  shipped, 
iloeBnot  pass  the  title  to  the  cargo  {/).  And  property  cou- 
nted by  an  enemy  to  his  creditor  to  be  applied  in  payment 
of  ft  debt,  is  regarded  by  captors  as  enemy  property  («).     A 

(a)  Th»  S^lwdc.  2  fipinkis  Ecc.  k  Adm.  101  :  Tbe  Daockebiur  AirioMn, 
I  Bobi.  lOT;  Till- Heralcider,  1  liob.  lU;  The  Jui  Frederick,  fi  Rob.  128. 

M  llo  Vmw  Uui^uitba,  1  Bab.  337 ;  The  Nc^otie  «a  ZeersArt,  1 
Bob.  111. 

(f)  T)i»  SaajAl  Gcdocht,  2  Rob.  1ST;  The  Secha  Qeacbvuteni,  4  Rob. 
100;  Tbcliatlj-,  6  Kub.  300. 

(r)  Tic  A(1m,  3  Itob.  290 ;  Tht<  Anna  Cathsrina,  4  Rob.  107,  1 1 3,  oote. 
BMmBotoinS  Amootd'B  ]iu>ce.  613,  aslo  tbe  view  of  the  U.S.  Courts. 

(•]  Tha  JiMvpliiiiL',  t  liob.  Ta :  The  Tobnjni,  b  Rob.  21S :  The  Muriaiu,  6 
Bob.  3« ;  Thi  Frantl;  1  Gall.  ItG :  The  Sutcn,  G  Rob.  166  ;  Thi  Uirty, 
BltKk.  /v.  C:  IS7. 

(0  TH*  Ifutktwf.  Bl'Uh.  Pr.  Co.  40 ;  Tin  Wintfrtd,  H.  33. 

{■)   n>  JI<ai>ai  M.  J^HKm.  ik.  ST  ;  Tfu  Jfary  <'tMm,  ik.  SS6. 
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Hen  upon  a  captured  vessel  for  repairs  effected  prior  to  the 
hoetilitiefl  mil  similarly  be  disregarded  (j-),  I£  o  vesecl  be 
traiififerred  at  the  time  of  hostilities,  sivtisfactory  evidence 
■will  be  required  as  to  l»)ni  fide-  payment  of  the  purchase- 
money,  and  as  to  the  character  of  tlie  transaction  generally  {y) ; 
but  any  sale  by  a  belligerent  to  a  neutral  nill  be  regarded 
with  groat  euspieion,  and,  to  save  from  condemnation  pro- 
perty BO  tranaferrod,  the  good  f;uth  of  the  transfer  will  have 
to  be  clearly  established.  Several  cases  of  tlda  kind  occurred 
during  the  Crimean  war.  Thus,  in  Tin-  Johan  Cfirisioji/ie  (s), 
the  vessel,  seized  as  enemy  property,  was  claimed  by  a  Rus- 
sian subject,  setting  himaeU  forth  aa  a  Dane.  Uo  had,  in 
fact,  become  a  burgher  of  Altuna,  and  taken  the  oath  of 
allegiance  to  the  King  of  Denmark,  hut  with  tlie  express 
object,  as  it  would  seem,  of  qualifying  liimBolf  to  buy  the 
vessel  in  the  latter  capacity.  The  Court  decided  tbat  no 
such  adoption  of  neutral  nationality  would  invest  him  with 
the  character  claimed  by  him.  In  all  such  cases  the  Court 
will  closely  examine  the  claim  to  neutral  nationality,  and 
will  not  accept  the  claim  if  it  should  ajFjMjar  that  aa  enemy 
Eubjeot  has,  under  the  guise  of  neutrality,  gono  into  neutral 
territory  in  order  to  jiurchase  an  enemy  diip.  And  in  T/ie 
Ernst  McrrJi  («),  seized  at  Hull  whilst  sailing  imder  the  Meok- 
lonburg  colours,  the  Court  condenuied  the  veMol,  which  Iiad 
been  sold  by  a  Russian  owner  very  shortly  before  the  out- 
break of  war.  The  real  ownership  of  the  vessel  waa  not 
established:  there  were  deficiencies  in  the  evidence;  and  the 
Coiurt,  in  reference  to  this  lorcimiBfaDCe,  declared  that  it  "  waa 
not  required  to  declare  affirmatively  tliat  the  enemy's  interest 
remained ;  it  wa«  sufficient  to  bar  restitution  if  tlio  neutral 
claim  was  not  unequivocally  sustained  by  the  ei,-idence." 

(J)   Tk.  .V^uw,  BUttK.  /v.  Cd.  6G&. 

(yj  The  SagluiG,  2  Spmks,  Eoo.  k  Ad.  101. 

M  U  L.  T.  hi. 

[.)  OiJ.  303. 
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In  7%p  Indmirie  (6),  wliepe  the  veseel  ■was  seized  ■nliilst 
eoQing  undor  the  Russan  flag,  and  earrying  RusBiaii  papers, 
it  was  hold  tliat  these  conditions  imprinted  a  hostile  character 
on  tliP  whole  ship.  Three-fourths  of  tlie  latter  were  Kuesian 
owned,  and  oue-foiirth  was  claimed  hy  the  master,  who 
iill«:^e(l  himself  to  he  a  native  of  Denmark ;  hut  the  Court 
duolinod,  in  the  above  circumstances,  to  regard  the  property 
u  other  tlutu  that  of  an  enemy. 

In  1870,  during  the  Franco-Prussian  war,  Thf  Sophia 
Rkkmm  (c),  having  been  captured  by  the  French  in  the 
China  Seas,  tlie  owner,  P.  A.  Itickmers,  as  a  British  subject, 
petitioned  the  Uritish  Government  to  interfere  to  obtain  the 
release  of  his  vessel.  This  latter,  he  declared,  he  had  bought 
At  Singapore  sliortly  before  her  capture,  elie  being  then  regis- 
toml  at  the  jiort  of  Geestemunde,  and  he  claimed  that,  as 
neutral  pro[K3rty,  her  seizure  waa  unjustifiable.  The  following 
is  an  extract  from  the  reply  to  this  petition : — 

"  It  is  for  the  Prize  Court  of  the  captors  to  determine 
r  The  Sophia  Riikmen  is  a  good  prize  of  war ;  and  Lord 
nnllo  is  of  opinion  that  the  French  Prize  Courts,  if  they 
e  their  long-eefablished  practice,  will  not  reuogniso  the 
isle  of  an  enemy's  vessel  made  in  a  neutral  port  after  the 
commencement  of  the  war :  the  necessity  of  such  sale  being 
caused  by  tlie  exigencies  of  the  war,  and  the  object  of  such 
sale  being  to  defeat  the  exercise  of  the  belligerent  right  as 
regards  tlie  capture  of  enemy's  properly  on  the  high  seas." 

In  tlie  United  States  Courts  it  has  also  been  clearly  laid 
down  that  the  sale  of  vessels  in  an  enemy  port  to  neutrals 
daring  or  in  contemplation  of  hostilities,  hy  persons  domi- 
ciled and  trading  there,  does  not  pass  the  title,  the  property 
■till  remaining  subject  to  capture  as  prize  {d). 

tl)  1  En.  *  Ad.  Rrj).  (t<piiilu)  4(1. 

(()  Suta  Pkptns  SI  (is;0-l),  lOU-J.    See  also  Tbo  Miocrva.  6  Rob.  396. 

t/l)  Jit  Sank  Starr.  niaUK.Pt.Ca.6i:   Tht  Ckrtkitt,  ib.  ib\  :   Tkt  Mtrtt^, 

a.  1ST ;  71U  HUfktu  Uarl,  U.  389.    See  «1m  The  Qeorpm,  and  raUtive  not*, 
p.  tVt,  ii/ra. 
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(The  subject  of  transfer  in  transitu^  in  presence  of  hosti- 
lities, is  exhaustively  discussed  in  Story's  Practice  of  Prize 
Courts,  p.  63  et  acq,  Wheaton's  International  Law,  2  Eng. 
ed.  p.  427,  may  also  be  referred  to  in  this  connexion.) 

Having  thus  endeavoured  to  clear  the  ground  with  a  view 
to  the  due  consideration  of  the  question  of  rights  and  obli- 
gations as  between  belligerents  and  neutrals,  a  brief  space  may 
fitly  be  devoted  to  the  consideration  of  a  highly  important 
modem  treaty,  by  which  such  rights  and  obligations  are  largely 
ajffected,  viz.,  the  Treaty,  or,  as  it  is  more  commonly  termed, 
the  Declaratioui  of  Paris. 


\ 
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THE  DECLAEATION  OF  PAEIS. 


On  30th  March,  1856,  on  conclusion  of  the  war  with 
Bussia,  there  was  signed  the  so-called  Treaty  of  Paris. 
Subsequently,  viz.  on  16th  April,  there  was  appended  to  it  a 
Declaration  on  the  part  of  the  signatories  that — 

1.  Privateering  is  and  remains  abolished. 

2.  The  neutral  flag  covers  enemy's  goods,  with  the  excep- 

tion of  contraband  of  war. 

3.  Neutral  goods,  except  contraband  of  war,  are  not  liable 

to  capture  under  the  enemy's  flag. 

4.  Blockades,  in  order  to  be  binding,  must  be  effective, 

that  is  to  say,  maintained  by  a  force  suflSicient  in 
reality  to  prevent  access  to  the  coasts  of  the  enemy. 

The  Declaration  not  to  be  binding  except  between  the  Powers 

acceding  to  it  (e). 

The  important  bearing  of  this  international  treaty  on  the 
interests  of  this  country  can  hardly  be  understated.  That  it 
was  distinctly  to  the  advantage  of  other  maritime  states  that 
such  an  engagement  should  be  entered  into  by  a  coimtry 
having  command  of  the  seas,  must  be  admitted.  With 
respect  to  clauses  3  and  4,  they  are  comparatively  unim- 
portant :  practically  they  do  nothing  more  than  codify  prin- 
ciples of  maritime  warfare  which  were  not  in  dispute.  With 
respect  to  clause  1,  it  certainly  tells  against  this  coimtry ; 

(e)  Annuftl  Beg.  1866,  p.  322  ;  46  State  Paper?,  1855>6,  pp.  8,  26. 
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especially  since,  owing  to  the  general  introduction  of  muni- 
cipal regulations  by  which  the  chief  powers  prohibit  the 
fitting  out,  by  their  subjects,  of  vessels  to  be  used  in  the  ser- 
vice of  belligerents,  this  country  has  little  to  fear  from  priva- 
teers other  than  those  originally  belonging  to  an  enemy  state. 
Besides  which,  privateering  could  nowadays  in  no  case  be 
profitably  undertaken  by  other  than  steam  vessels,  and  it 
would  needs  be  a  difficult  problem  for  such  vessels,  so  far  as 
the  other  European  states  are  concerned,  either  to  keep  them- 
selves adequately  supplied  with  coal  or  to  carry  their  prizes 
safely  into  the  national  ports.  For  the  resources  of  this 
country  are  such  that,  even  if  it  were  found  impracticable  to 
establish  an  effective  blockade  of  the  enemy's  chief  ports,  our 
cruisers  would  presumably  be  sufficiently  numerous  and  alert 
to  render  it  an  exceedingly  hazardous  task  for  his  privateers 
to  bring  in  their  prizes  in  safety. 

The  main  object  of  privateering  being  plunder,  there  is 
little  to  fear  from  privateers  if  the  prospects  of  this  be  re- 
duced to  a  minimum:  to  risk  life  and  liberty  in  the  sole 
desire  to  destroy  the  enemy's  commerce  without  hope  of 
plimder  is  not  the  aim  of  privateers.  The  Alabama,  which, 
in  the  American  civH  war,  wrought  such  destruction  upon  the 
Federal  commerce,  was  not,  be  it  remembered,  a  privateer, 
but  a  Confederate  warship. 

That  this  coimtry,  in  signing  away  its  right  to  make  use  of 
privateers,  must  be  considered  to  have  lost  the  use  of  a  very 
powerful  weapon  of  offence,  is  sufficiently  obvious.  But, 
notwithstanding,  the  system  of  privateering,  with  the  thirst 
for  gain  and  the  evil  passions  which  it  engenders,  is  so  out  of 
harmony  with  the  principles  of  modem  progress  and  civiliza- 
tion, that,  from  this  view,  the  loss  is  attended  by  conditions 
which  go  far  to  mitigate  it.  And  in  abandoning  tlie  right 
to  commission  private  vessels  of  war,  this  country  has  by  no 
means  necessarily  deprived  itself  of  the  power  to  throw  into 
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Os  SOtli  Maroli,  1856,  on  conclusion  of  tlie  war  with 
,  there  was  fdgned  tho  so-callod  Treaty  of  Paria. 
aeiitly,  vi/.  on  Ifith  April,  there  was  appended  to  it  a 
ration  on  the  part  of  the  signatones  that — 

1.  Friniteering  is  and  remains  abolished. 

2.  The  neutral  flag  covers  enemy's  goods,  with  the  excep- 

tion of  contraband  of  war. 

3.  Neutral  goods,  except  contraband  of  war,  are  not  liable 

to  capture  under  the  enemy's  flag. 

4.  Blockades,  in  order  to  bo  binding,  must  be  effective, 

that  ifl  to  say,  maintained  by  a  force  sufficient  in 
reality  to  prevent  ftoeesa  to  the  coast-s  of  tho  enemy. 
The  Beolniation  not  to  be  binding  except  between  tho  Powers 
■ooeding  to  it  (r-). 

The  important  bearing  of  this  international  treaty  on  the 
interests  of  this  country  can  hardly  be  understated.  That  it 
was  distinctly  to  the  advantnge  of  other  maritime  states  that 
stuib  an  engagement  should  be  entered  into  by  a  country 
luTUig  oommond  of  the  seas,  must  be  admitted.  With 
rwpeot  to  clauses  3  and  4,  they  ore  comparatively  unim- 
portaot :  pmLticulIy  they  do  nothing  more  than  codify  prin- 
aplee  of  maritimo  warfare  which  were  not  in  dispute.  With 
iMpect  to  olanse  1,  it  certainly  tells  against  this  coimtry; 


(•)  Aamnl  Bag.  ISGfl,  p.  311 :  *e  St»t«  P»ym,  lSfiS-6,  pp.  S,  26. 
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BToided.  British  vessels  being  liable  to  capture  hj  the  enemy, 
it  may  rensonablj  be  supposed  that  merchaats.  whether 
Britiah  or  foreign,  would  not,  during  hostilities,  ship  by  a 
British  vessel  so  long  as  a  neutral  bottom  vas  available ;  for 
altliough  the  neutral  cai^o  could  not  be  condemned,  it  would, 
under  the  British  flag,  be  exposed  to  the  risks  of  war;  and  in 
the  event  of  the  capture  and  condemnation  of  the  ^-essel,  it 
might  bo  indefinitely  detained  in  some  foreign  port.  Other 
objections  are  raised  in  the  Declaration  of  Paris  by  writers 
who  have  made  it  their  special  study,  but  the  foregoing  brief 
reference  to  the  subjt-et  is  considered  sufficient  for  the 
purpose  of  this  work  (3).  Tlie  circumstances  in  which  the 
Declaration  was  signed  by  the  British  representatives  seem  to 
be  involved  in  some  obscurity,  and  certainly  it  might  well 
have  been  expec-tod  that  the  signing  and  nitiflcation  of  a 
treaty  of  6uch  exceptional  importance  would  have  been 
attended  with  a  greater  degree  of  formality  than  was 
actually  observed.  The  engagement  itself  is,  moreover,  of  tlio 
crudest  description.  It  establishes  principles,  hut  makes  no 
Bort  of  attempt  to  define  their  application  to  cases.  Thus, 
for  example,  supposing  that  this  country,  hound  by  the 
Declaration  not  to  seize  the  enemy's  goods  in  neutral  vessels, 
were  to  be  engaged  in  war  witli  the  United  States — a  country 
not  hound  by  the  Dwlanition — what,  as  has  been  verj- 
pertinently  enquired,  would,  under  the  Declaration,  ho  the 
position  ?  For  while,  according  to  the  Treaty,  we  sliould  be 
precluded  from  taking  j\jncrican  property  out  of  vessels 
owned  by  neutral  states,  signatories  of  tlie  treaty,  American 
cruisers  would  be  under  no  corresponding  disadvantage,  but 
would,  under  the  law  of  nations,  have  an  undoubte<l  right  to 
carry  into  i>ort,  for  examination,  any  neutral  vesseU  reasonably 

(y)  For  an  eihaustiTe  oritiouiii  of  tlio  Deolontiou,  we  oopj  of  ut  Addt«M 
delivered  b;  T.  G.  Bofrlea  to  Uie  London  CSuunba  of  CosunerM,  ITUi  Jolj, 
1BS8. 
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supposed  to  he  engaged  in  convej-ing  the  property  of  Bntish 
suhjects. 

Again,  while  prohititing  the  capture  of  neutral  goods  on 
enemy  vessels,  the  Declaration  makes  no  provision  for  the 
case  where  the  helligerent  eairying-ship  is  destroyed  hy  the 
enemy,  and  the  neutral  goods  are  thus  involved  in  the  de- 
Btruotion  of  the  vessel  (A)-  And  if  the  Declaration  ia  to  be 
aflcepted — as,  indeed,  it  reads — as  an  abstract  and  unqualified 
enunciation  of  the  principle  that  neutral  goods  (except  contra- 
band of  war :  and  "  Expirnnh  uni\i»  eit  exdmio  allerim  ")  ore 
always  to  be  free  from  capture  under  the  enemy's  flag,  it 
follows  that  neutrals  may  henceforth  with  impunity  ship  by 
armed  vessels  of  the  enemy  or  under  enemy  convoy,  tliough 
goods  BO  shipped  liave  hitherto  been  held  by  our  Courts  to  be 
subject  to  confiscation  (i). 

Lonl  Mansfield's  remark  (A)  on  the  subject  of  marine 
policy  clauses — that  it  was  amazing  that  some  advice  was 
not  taken  in  framing  them,  or  that  more  consideration  was 
not  bestowed  upon  them  by  the  framcrs — might  with  od- 
vantage  have  been  borne  in  mind  by  tliose  concerned  in 
framing,  at  any  rate,  clause  2  of  a  document  of  such  vital 
importance  to  the  national  interests  of  this  coimtry. 

If  the  Decliiration  is  to  be  regarded  as  finally  and  irre- 
vocably adopted  by  this  oountry,  it  is  much  to  be  desired 
Ibat  itB  clauses  should  be  carefully  considered  and  bo  supple- 
toeoted  aa  to  pro\-ide  for  the  various  important  contingencies 
which  ore  likely,  sooner  or  lator,  to  arise  in  coiinexion  with 
tham.  K,  on  the  other  hand,  the  Declarutioo  as  it  now 
■Unds  should  be  deemed  detrimental  to  the  national  wcll- 
beiog  of  this  country,  the  sooner  that  steps  are  token  to 
withdraw  from   it  the  better.     Any  parties   to  the  treaty 


(*)   TiATheLndwig  mil  Vontirta,  p] 
(i)    r«fp.213.  w/™. 

(Ji)  Id  Simoiul  v.  Bofdell,  Dong.  l&i. 


i,  357,  in/™, 
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havo,  presumatlj,  a  perfect  right  to  withdraw  from  It  cm 
giving  due  notieo  to  the  other  contraotors;  but  sui'Ii  notice 
canoot  be  honourably  given  at  a  time  when  hostilities  seem 
imminent. 

The  Declaration  has  now  been  aooeded  to  by  all  civilized 
BtateB,  exoept  the  United  States,  Spain,  and  Mexico.  The 
United  States  declined  to  accept  the  proposition  us  to  the 
abolition  of  privateering,  unless  it  were  hirther  agreed  that 
all  private  property  except  contraband  of  war  should  he 
exempt  from  capture :  tiiat  is,  practically,  that  merchant  ships 
uiid  tlieir  oargoes  should  not  in  ease  of  hostilities  he  the  sub- 
ject of  belligerent  capture.  Tlie  United  Htatea  having  no 
regulai'Iy  constituted  navy,  it  was  contended  by  the  American 
Government  tliat  their  adliosion  to  the  above  proposition 
Tvoold,  in  the  event  nf  their  engaging  iB  hostilities  with  a 
country  havuig  a  powerful  navy,  place  the  United  States  at 
a  great  disadvantage.  Having  themselves  u  large  merchant 
flwt,  it  woa  argued,  thoy  would  bo  especially  exposed  to 
depredations  on  tlie  part  of  an  enemy  possessing  a  large  and 
powerful  fleet  of  i)ublio  war  vessels ;  and  in  such  ease  their 
only  means  of  jiliiciiig  themselves  at  all  on  an  equality  with 
the  favoureii  belligerent  would  bo  by  commissiouiag  priva- 
teers. And  thoy  contended,  further,  that  the  extension  of 
dauae  1  in  tlio  sense  of  their  requirement  was  a  legitimate 
development  of  the  true  spirit  of  the  Declaration.  This  may 
or  may  not  be  so,  but  it  is  obvious  that  there  is  no  necessary 
connexion  between  privateering  and  the  right  of  capture  by 
national  vessels.  The  strength  of  some  nations  lies  in  the 
poaseHsion  of  or  the  i>ower  to  raise  large  standing  armies, 
whilst  other  nations,  having  a  compartitively  small  popula- 
tion, may  nerorthelese  possess  a  powerful  navy,  by  means  <if 
■which  thoy  may  bo  in  a  measurn  plac<.><l  on  an  equality  with 
nations  of  the  former  class,  Tho  abandonment  by  such  a 
niaritime  nation  of  its  right  to  capture  enemy  property  on 
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.  I  iteto  would  be  to  cost  away  the  advantage  of  a 

-  Iwjpwiiialll  Tllld  most  poworfnl  weapoa.  It  is  tnie  that  priva- 
ieenag,  like  some  other  onaoliroiiisms,  Ja  sanctioned  by  the 
law  of  nations,  but  tUo  system  baa  ever  been  a  blot  on  oivili- 
zation,  eneoiiraguig  in  the  individual  a  spirit  of  cruelty  and 
groetl,  and  tending  to  gubordioale,  ou  tbe  part  of  those  con- 
oentcd  in  it,  the  sense  of  patriotism  to  the  love  of  pelf.  In 
the  hands  especially  of  a  maritime  power  such  oa  Great 
Britain,  whit-h  has  voluntarily  consented  to  forego  Uio  right 
to  use  it.  privateering  woidd  become  a  highly  eftertive  often- 
live  weai>on. 

I ,  'sDio  United  States  Government  could  hardly  liavo  sorioualy 
Hl^MWod  that  Great  Britain,  having  renounced  the  right  of 
privateering  for  herself,  would  consent  to  forego  the,  to  her, 
all-important  right  of  capture  by  public  vessels  as  a  set-off 
against  Ammca's  abandonment  of  the  eame  right  of  priva- 
teering. Indeed,  it  woidd  seem  that  the  United  States 
Government  are  not  very  closely  tied  to  the  principle  asserted 
by  them,  for  on  tlio  revolt  of  the  Soutliora  States  in  18G1  the 
Northern  Government  expressed  to  the  European  Powers  ite 
detdre  to  abandon  the  stiptdation  hitherto  contended  for, 
and  to  accept  the  terms  of  the  BetUaration.  This  intima- 
tion was  willingly  received  by  the  Powers,  who  were  about  to 
give  effect  to  it,  when  it  occurred  to  Her  Majesty's  Govem- 
munt  that  serious  complications  might  result  in  res|>ect  of  the 
Southern  States.  For  both  the  United  States  GovenmieBt 
and  the  European  Powers  having  thus  agreed  in  effect  to  class 
prirattyring  with  piracy,  tbe  Poweie  miglit  be  phiced  in  an 
Rwkwajil  predicament  if  they  then  refused  to  take  this  view 
o(  the  naval  operations  likely  to  be  undertaken  by  the 
Suntbi'ni  against  the  Northern  States.  Earl  Russell,  there- 
fiiPB,  cm  behalf  of  Iler  Majesty's  Government,  explained  to 
tliB  American  Minister  that  in  agreeing  to  the  proposed 
tnnty  Uer  Majesty  did  not  intend  thereby  to  undertake  any 
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engagemout  beming  on  the  mtemal  differences  then  pre*  ' 
vailing  in  the  United  States ;  and  in  this  eourse  tlio  French 
Gtovemment  also  concurred.  That  this  change  of  views  on 
tlie  part  of  tlie  iVmerican  Government  had  been  rightly  appre- 
ciated seems  evident,  for  the  result  was  that  the  American 
Minister  was  directed  to  break  oS  the  negotiations,  if  the 
reser^Tition  was  insisted  uiwn  j  and  the  negotiations  were 
broken  off  accordingly. 


The  Seoond  claoso  of  the  Declaration  embodies  the  abbre- 
■riated  proposition,  "  Free  ships,  firee  goods,"  A  belligerent 
has,  under  the  law  of  nations,  an  unquestionable  right  to 
seize  and  oonfiitcate  enemy  goods  found  on  hoard  a  neutral 
■vessel.  But  this  right  is  now  waived  by  the  nations  signa- 
tories to  the  Treaty  of  Paris,  The  Unitetl  States  and  the 
other  non-si gnatoriea  presumably  [lossess  the  right  to  seize 
goods  so  found  wliere  tliey  have  not  contracted  themselves 
out  of  it  by  express  treaty.  Contraband  of  war  is  in  all 
cases  liable  to  contiscation. 

The  Third  clause  asserts  the  proposition  that  permisave 
neutral  goods  arc  exempt  from  capture,  though  shipped 
under  an  enemy  flag.  This  principle  has  been  explioitly 
ini^rporated  into  the  jurisprudence  of  the  United  States.  It 
is  indeed  so  obrious  that  wax  gives  no  right  to  capture  the 
goods  of  a  friend  that  it,  at  first  sight,  seems  needless  to 
have  omhodied  tlio  principle  in  tho  Declaration  of  1856,  It 
hm,  however,  been  by  some  considered  that  the  proposition, 
"  Enemy  ships,  enemy  goods,"  is  the  logical  oonvarse  of 
"Free  ships,  free  goods,"  and  it  may  have  been  for  this 
reason  thought  convenient  to  publicly  exjiress  tho  contrary 
view  of  the  signatories  to  tho  treaty. 

It  may  here  be  observed  that  since  tho  acceptance  of  tbo 
Declaration  of  Paris  a  dispodtion  has  been  shown  to  go  oven 
further  in  the  direction  of  providing  immunity  to  merchant 
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fiUpping  to  whomever  belonging.  Thus,  in  1866,  it  was 
agreed  between  Austria  on  the  one  hand,  and  her  adver- 
saries Prussia  and  Italy  on  the  other,  that  enemy  merchan- 
dise and  enemy  merchant  ships  should  both  be  exempt  from 
capture  on  the  high  seas.  iVnd  in  the  war  between  France 
and  Prussia  in  1870,  the  latter  power  issued  a  declaration 
that  all  French  merchant  vessels  should  be  exempt  from 
capture.  This  decree  was,  however,  subsequently  annulled 
in  consequence  of  France  ha\'ing  refused  to  waive  her  right 
of  capture  of  Prussian  merchant  vessels. 

The  principles  embodied  in  clauses  2  and  3  of  the  treaty,  as 
well  as  the  final  declaration  relative  to  Blockade,  will  be  more 
fully  discussed  in  their  proper  place  under  the  general  head 
Belligerent  Itights.  These  Rights  may  for  convenience  be 
divided  into  three  classes — viz. :  (1)  Rights  against  the 
Enemy ;  (2)  Rights  against  Neutrals ;  and  (3)  Municipal 
Rights.  The  rights  falling  under  these  several  heads  have 
now  to  be  set  forth  and  considered  according  to  this 
classification. 
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Embargo  and  Reprisals. 

The  right  of  embargo  may  be  exercised  either  as  a  stop 
or  arrest  of  the  departure  of  ships  or  goods  from  within  the 
national  jurisdiction,  or  as  a  restraint  hiid  upon  ships  and 
goods  prohibitive  of  their  entering  the  national  ports  or 
certain  of  them.  Or  it  may  be  in  the  nature  of  an  order 
to  the  national  public  vessels  to  seize  and  bring  into  port 
vessels  belonging  to  or  sailing  under  an  alien  flag,  such 
vessels  and  their  cargoes  to  be  carefully  saved  from  harm 
pending  further  notification  (a). 

Thus,  in   1840,  in  consequence  of  a  monopoly  of  the 
sulphur  trade  granted  by  Sicily  to  France,  contrary,  as  was 

(a)  Tuh  5th  ed.  Anioiild*s  Insoe.  698. 
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alkged  by  Iler  Majesty's  Government,  to  treaty  between 

thifi  oonntry  and  Sicily,  orders  were  sent  to  the  Mediter- 

fleet  to  seize  and  detain  all  Sicilian  and  Neapolitan 

If^Bda,   pending    complianoe    with    the    demands    of   Uer 

^eety's  Government.  A  number  of  Neapolitan  vessels 
wore  seized  in  consequence,  an  embargo  being  also  plaewl  at 
Malta  on  all  vessels  flying  the  Sicilian  flag.  On  the  inter- 
vention of  tbo  French  Government  the  obnoxious  contract 
■was  dissolved  by  Sicily,  and  the  vessels  under  arrest  were 
released,  Ihiring  this  time  the  British  Minister  remained 
at  Naples,  the  British  Government  having  instructed  him 
that  the  reprisals  which  Her  Majesty's  Goveniraent  had 
been  compelled  to  institute  were  not  to  be  regarded  as  cou- 
stitnting  war.  In  1857,  in  The  Ofjfon  case  (i),  the  Nea- 
|iolitan  Govoroment  were  induced  to  accede  to  the  British 
deviiand&  mainly  under  the  threat  to  place  an  embargo  on 
Ncftpolitan  vessels. 

Embargo  may  be  ordered  by  public  authority  or  by  the 
royal  proclamation.  It  may  be  either  municipal,  applying 
to  subjects ;  or  aggressive,  applying  to  the  property  of  aliens. 
Th«  property  of  aliens  arrest«d  under  such  a  proclamation 
may  bo  restored  on  the  establishment  of  a  satisfactory  under- 
standing between  tlie  arresting  and  the  alien  power,  or, 
failing  such  an  understanding,  it  may  be  declared  confiscated. 
A  declaration  of  embargo  affoide  to  an  aggrieved  nation  a 
convenient  weapon  of  reprisal  in  the  event  of  a  refusal  of 
jnatioe  by  another  power ;  for  the  projierty  seized  may  be 
either  confiscatetl  in  compensation,  or  held  as  a  hostage 
petuling  reetitation,  for  a  u-rong  committed. 

Oth«r  forms  of  reprisal  are  pacific  blockade  (r) ;  the  issuing  of 
letters  of  marque  to  privateers  (rf) ;  and  retortion  generally — 


(I)  ru.  pp.  as6.  i3i,  i«/nx. 

1/H  Ibaf'K'ting  wlilch,  rufr  p.  121,  itifra. 

(rf)  r<J$  mh  BlonkailK  and  Prinit««nDg  reapeotiTelr,  infra. 


38      Belligeeent  Rights  against  the  Enemy. 


an  instaiiee  of  the  lost  named  being  the  rigorous  confinement 
of  prisoners  of  war  aa  a  eet-off  against  eimilar  liarshness 
initiated  by  the  enemy  :  or  the  imposition  of  a  poll  or  other 
ins  on  alien  aubjecta  flitbin  the  national  juris«Uc'tion  in 
retaliation  for  the  like  measures  adopted  by  the  alien  power. 
In  the  year  1748,  Prussia,  by  way  of  reprisal  against  Great 
Britain  for  alleged  illegal  captures  by  the  latter,  oonfiscated 
certain  funds  lent  by  British  subjeeta  in  roai>eot  of  a  Prussian 
loan.  The  ultimate  result  of  this  proceeding  was  that,  in 
consideration  of  Prussia  undertaking  to  pay  off  the  loan, 
Great  Britain  agreed  to  pay  IVussia  £^0,000  in  discharge  of 
all  claims.  On  the  declaration  of  war  against  liua&ia  in 
1854  a  proclamation  was  issued  by  Iler  Majesty,  ordering 
that  "  general  reprisals  bo  granted  against  the  ships,  vessela, 
and  goods  "  of  tlie  Emiieror  of  all  the  Bussias  and  of  bis 
aubjecta  or  the  inhabitants  of  liusaiau  fen-itory ;  but  such 
an  announcement  is  ratlier  of  the  nature  of  a  deelaration  of 
general  hostilities  than  of  the  intention  to  resort  to  reprisals 
in  the  above  seoBe. 

With  respect  to  tlie  right  of  pocifio  blockade,  it  should 
perhaps  not  yet  be  included  amongst  tlie  rights  recognised 
by  the  hiw  of  nations,  although  nt  timtis  claimed  us  such, 
InBtnnees  of  this  fonn  of  rt>prisal  are  given  below.  ««& 
Blockade  (rf). 

Although  not  strictly  within  the  limits  of  the  present 
subject,  it  may  bo  oonvement  here  to  observe  that  it  la 
])ermis6iblo  by  the  law  of  nations  for  a  Power  to  seuie 
neutral  projierty  for  State  purrjoses,  with  the  intention  to 
iiltimately  either  restore  or  appropriate  it.  In  either  eaee  the 
neutral  owners  have  to  bo  compensated.  Tliis  class  of  seizure 
is  nitlier  to  be  called  an  "arreet"  than  described  by  the 
hostile  term  "  capture."  This  point  will  bo  more  fully  dealt 
with   when  considering  the  subject   of  BcUigeront   Bights 
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Agiiinst  NeutraU,  under  the  liead  Pre-emption (r).  Agovem- 
ment  is,  of  course,  entitled  to  execnte  amilor  rights  mnniia- 
IMilIy  figainst  ita  own  subjects,  as  will  be  set  forth  when 
dealing  with  the  Municipal  Uights  of  Belligerenta. 

A  fumiliar  iiistanoe  of  arrest  is  that  of  the  Genoese  oom- 
shij',  peiierally  quoted  by  the  marine  inBurauee  text-writera. 
Tile  sliip  was  soieeil  by  Venetian  cruisers  and  ttdten  into 
Corfu  for  tlje  relief  of  that  place,  then  in  a  state  of  famine, 
tlie  com  being  sold  for  the  benefit  of  the  islandow,  and  the 
«  being  paid  for  it. 


I 
I 


Innirftoce{/). 

Thp  loading  distinction  between  nrrest  and  capture  ]ie»  in  the 
rirramstitace  that,  nhile  in  the  former  case  the  property  is  seized 
with  the  intention  to  ultimately  restore  it  or  pay  its  value,  a 
raptnr<»  is  effected  witli  the  intention  to  condemn  and  confis- 
cate 'y).  Un  the  Continent,  the  enforced  abandonment  of  a 
Toyage  owing  to  embargo  at  the  port  of  deetinatiou  gives  rise 
to  a  claim  on  underwriters.  But  this  is  not  so  under  Bi-itish 
law  (A),  It  has,  on  the  contrary,  been  clearly  laid  down  that  the 
abandonmoDt  of  a  voyage  consequent  on  embargo,  hostile  occu- 
pation, blockade,  or  interdiction  of  trade  at  the  port  of  deatiua- 
ticiB,  girea  rise  to  no  such  claim.  The  proximate  cause  of 
damagtia  thus  resulting  is  deemed  lo  bo  the  /ear  of  luplure — a 
pfril  not  coatemplated  under  the  policy.  Of  course,  if  the  vessol 
were  to  proceed  and  be  captured  the  loss  would  then  he  one  of 
capture,  (or  which,  in  the  absence  of  an  exceptive  clause,  under- 
writew  would  be  Uable,  provided  the  master  in  so  proceeding 
did  not  break  the  conditions  of  the  insurance  or  iha  laws  of  this 
Whether  a  loss  thus  deliberately  incurred  could  he 


-  p}  rUlf  nt  Pre>B»ipliuii,  p.  344,  Di/nt. 

{/)  n«  iib«rratiaiu  foUowinir  ipidcr  Uiin  head  Aeal,  ta  trane  ail«iit,  with 
■■IwHii.  mttimiiit,  uid  dctainmciit  gcDcnlly,  whether  cxcrcitod  itgainst  an 
iBHif ,  •  BMOtial,  or  ■  tutional  >objoot. 

(f)  BdAicuudii  *.  GUititt,  H  L.  R.  C.  P.  SIO. 

(1)  Ml  (iL  AnKKiU'*  htcv.  T30. 
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attributed  fo  barratry  of  the  master  would  dGpead  upon  the 
circumstances  of  the  case. 

li,  on  approaching  his  destination,  the  master  finds  it  block- 
aded, the  alteruativL's  present  themaelvea  of  either  n'aiting  as 
near  by  as  ho  safely  can  until  the  port  is  re-opened,  or  of  sailing 
away  for  some  otlier  port,  di^tinitely  abandoning  the  TOyagi*  (i ), 
or  of  returning  to  his  port  of  loading.  In  the  first  case  the 
polioy  will  apparently  remain  in  force  {j) ;  but  in  the  alternative 
cases  the  voyage  insuredwillbedeeniedto  bo  abandoned,  and  there 
will  be  an  arrival  under  the  policy  {k).  The  moment  tlie  master 
puts  his  ship  about  with  the  intention  to  abandon  the  voyage, 
the  undtTwriters'  risk  is  coucluded.  That  is,  unless  any  8i>ecial 
clause  relating  to  deviation  or  change  of  voyage  slionld  provide 
otherwise, — as,  for  example,  in  The  Monarch,  mentioned  on 
p.  125,  infra,  where  the  voyage  insured  was  declared  to  be  "  to 
nny  ports  or  places  in  tho  river  Plata,  with  liberty,  in  tlie  event 
of  a  blockade  or  being  ordered  off  the  river  Plata,  to  proceed  to 
any  other  r)ort  and  there  wait  or  discharge."  The  shipowner 
is  not  jufitiScd  in  abandoning  the  vi)yage,  unless  he  has  reserved 
the  option  to  do  so  under  llie  terms  of  his  contract  of  affreight- 
ment. But  if  he  merely  proceeds  to  another  port  and  thero 
awaits  the  raising  of  the  embargo  or  blockade,  this  will  appa- 


ll) The  foUiiwiDg  nru  ^pedal  daoBBi  framed  to  prutfcl  the  ttsanred  iu  tlia 
Mcnt  of  thmr  pnjjxtrty  being  disdiuged  short  of  itn  liestuiiilioii : — 

•'  In  oikH  of  bIcK'k»(Ii!,  to  inelnde  Iho  risV  of  landing  the  gooda  Kt  BOy 
other  port  or  parta,  wbiUt  there,  and  thence  In  port  of  deatiiwtion  b^ 
name  or  Dthsr  udnieyiiQCfl ;  pretDimatu  bcamugul."  Owen'sUariiis 
Inncc.  Notua  am]  ClaUHia,  Snd  ill.  p.  ID. 

"  In  tiio  Bvi>nt  of  the  rciAcl  being'  pr<>vetit«l.  eiUier  by  blockade  or 

other  oausB  amn«itcd  with  hontUitlm,  fmro  proorodinK  to  her  port  of 

dMthuttion,  and  caiuoqDentl;  diachart^g-  the  proporty  hembj  iniiuTed 

at  any  other  pnri  nr  ploue,  wu  hureby  agT«i  to  pay  all  chargeB  for 

landing,  warchnuainif,  and  fiirwanling.  as  well  a<  freight  frum  (lie 

pnit  or  plooo,  and  all  ohargm  and]  the  goods  ahall  be  aifuly  dolivenid 

into  tho  liands  ul  the  oonaigiuiua."    li, 

(J)  BUndtMihagcn  r.  Lfmdnn  AjdimDco  Co.,  1  Camp.  4S4;  On)iam  v. 

(WnrrnaJ  InimraHf  Co.,    11   Julttun't  £tp.   3fi2,   cited  1   Phillips'  Inaoe., 

"So.  IDJ3.     rtAahmpp.  431<2,  i^fra. 

(*)  Parkin  e.  Tnniu..   U  Efcrf.  22;    Lnbboek  f.  Bowcroft.  fi  Eip.  *9; 
7.  BebiiuuD,  3  B.  k  P.  UH. 
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rent];  not  be  deemed  a  breach  of  his  carriage  coDtiact(/). 
Wiigea  and  coet  of  proyisiona  of  the  crew  incurrod  during  em- 
bargo, or  cM>nsequeiit  on  blockade,  are  not  recoverable  oitlior  oa 
gnnoral  aTerage  or  from  underwriters  on  sliip  or  freight.  Such 
diarges  are,  at  any  rate  under  British  law,  held  to  be  within 
the  scopo  of  tho  shipowner's  obligations  under  the  contract  of 
aflrvightmcnt,  and.  in  the  abseuoo  of  any  stipulation  to  the  con- 
trary, he  must  bear  them  accordingly  (m).  Arrest,  detention, 
and  embai^  do  not  effect  an  annulment  or  discharge  of  the 
contract  of  oflreightment,  but  act  merely  as  a  temporary  suspense 
of  ita  operation, 

II  a  foreign  power  phiee  an  embargo  on  neutral  Teasels  within 
ita  territory,  tho  assured  is  entitled  to  abandon  to  his  imder- 
vriters,  and  claim  as  for  a  total  loss  by  "arrest,  restraint,  and 
deCainuent  i>£  princes"  (n).  If,  however,  the  detention  be  on 
the  face  of  it  merely  a  temporary  obstruction  of  tho  voyage,  the 
case  is  otherwise  (o).  The  assured  cannot  recover  as  for  a  total 
loaa  by  embargo  without  abandonment,  and  if  he  allow  the  time 
la  paas  without  abandoning,  the  loss  may  have  to  be  considered 
merely  as  an  average  claim,  as  in  other  cases  of  abandonment 
deferred.  An  instance  of  a  "  detainment "  was  furnished  by  tite 
Franco-Prussian  war,  certain  silk  in  course  of  despatch  from  the 
East  to  this  country  having  been  detained  is  Paris  owing  to  the 
Prussian  investment  of  that  city.  It  was  decided  that  this  was  a 
1d6S  for  which  tho  underwriters  were  h'able  {p). 

It  a  neutral  ahip  he  seized  by  belligerents  and  carried  into 
port  with  the  intent  to  procure  the  condemnation  of  the  cargo 
and  not  further  to  detain  the  vessel,  such  on  arrest  is  not  in  the 
nature  of  embargo,  but  must,  witliiu  tlie  meaning  of  the  policy, 
be  regarded  as  a  detainment  or  capture  (7). 

In  Foirier  T.  £ng.  and  Scot.  M.  I.  Co.  (r),  the  policy  contained 
tlte  following  clause: — "To  pay  a  total  loss  thirty  dajs  after 
receipt  of  official  news  of  capture  or  embargo,  without  woiting 


42      Bellioekent  Rights  against  the  Enemy. 

for  condemnation."  The  vesael  having  laeen  detained  under  an 
embargo,  as  contemplated  under  tlie  clause,  it  wna  held  that 
wh^n  the  thirty  daya  after  ofTtcial  news  of  the  embargo  had 
expired,  tlie  asBiired  was  entitled  to  recorer  for  a  total  loss, 
although,  liefore  option — hut  Hiibsequeutly  to  aiioh  thirty  days — 
the  emliargo  had  been  taken  off  and  the  veasel  released  (r). 

The  contrart  to  indemnify  the  n.ssured  in  respect  of  nrrests, 
restraintH,  and  detainments  by  prinees,  being  in  general  tenns— 
that  is,  not  limited  to  the  acts  oE  alien  powers — underwrilers  are 
liable  also  for  arrests  on  the  part  of  the  nation  o(  which  the 
assured  Is  a  member,  whether  such  nation  bo  British  or  foreign. 
Bat  this  is  subject  to  the  reservation  that  any  insurance  against 
Britisli  capture,  and,  consequently,  of  British  hostile  embargo, 
is  illegal  and  void,  whether  such  insurnnce  be  effected  before  or 
after  the  outbreak  of  hostilities  (a).  Insurance  against  capture  or 
embargo  on  the  part  of  an  ally  of  or  co-belligerent  with  Great 
Brilain  would  stand  on  the  same  footing. 

With  respect  to  loss  by  what  may  be  termed  British  municipal 
embargo, — that  is,  the  arrest  and  detainment  of  British  property 
by  the  national  government,  the  assured,  who  is  a  British 
Buhjeot.  is  entitled  to  recover  under  the  policy  (t).  The  position 
of  an  alien  in  this  country,  who  hEis  sustained  a  loss  by  the  action 
of  his  own  government,  has  been  the  suhjecl  of  no  little  discus- 
sion 1  and  although  the  law  in  this  respect  must  now  be  taken  to 
bn  cloarly  defined,  it  may  be  convenient  to  here  briefly  review 
the  legal  decisions  bearing  on  the  jioint.  First  in  order  came 
the  important  case  of  Toulmyv.  Htthbard[u),  in  which  a  London 
momliant  had  chartered  a  Swedish  vessel  to  proceed  (restraint  of 


(rj  The  foUonTDB'  wn  (urthcr  ciampleB  of  thin  clnnse : — 

"  In  CMoof  capluruit  U  heroliv  a|rT«id  that  Q\e  Ion  Aha))  bp  parstile  witliia 
thirtj-dayi  •ftBrrdiiibli>rafonii«tHJii  cf  the  aamo  iJiiIl  bs  rMetrcd  in  LoDcUm, 
-witlioat  wKitdng  for  adjuilicatiau  in  a  prize  Court."  Owen's  Marine  Ituce. 
Koto,  2nd  ed.  p.  21. 

"  Anttinsl  all  rixka  w)iatM>eTcr,  Brititb  u  wpH  iu  fnreigu  rnptnii',  nozaip, 
and  dptrntloD  inflbiilal.  Detention  for  a  period  of  tii  montlig  to  be  dwmed 
MuinJent  In  a  ootidnniuition."  Ih.  21.  ( Viit  p.  406,  luh  Void  InmnncM. 
tfU^Tc  to  thlPt  CUOBC.) 

(i)   Viii  (h4  Void  Inmranm,  i»fr;  p.  lOJi. 

(f)  Pbk«  '.  TbampHm,  8(h  nl.  Park*«  Iiuce.  ITS;  Green  r.  Yoim^,  i  U. 
lUfin.  MO ;  2  Solk.  4*4.    And  •(«  SUi  ed.  Amonld's  Idmc.  'ih,  a. 

(a)  SB.  i:P.  291. 
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princes  and  rulers  excepted)  to  St.  ]U!ic}ia(j1'9  for  a  cikrgo  of  fruit, 
t^hortl;  vdtffT  EoiliDg  from  London,  the  veBael  put  into  Hantsgate, 
wlierv,  ia  consequence  of  an  embargo  tlien  placed  on  all  Swedish 
TeatK-le,  she  was  detained  for  six  nioucbs.  On  release  of  tho 
Tewcl,  the  diarti-'rer  gave  notice  to  the  shipowner  Uiat  thu  eon- 
Iraot  naa  at  an  eud,  tlie  fruit  season  being  ovur.  The  sliip- 
owTier  on  tliis  eucd  for  damagi-s.  TUi>  Court  lield  tliat  a 
distinction  was  to  bo  drawn  between  an  embargo  laid  on  for 
general  purposes  and  an  embargo,  aa  in  this  esae,  in  ihe  nature 
of  partial  hostilities;  that  this  embargo  bad  been  laid  on  by 
tlifi  Itritish  (invemment  in  order  to  retiiet  the  injustice  of  the 
Swedisli  Court ;  nnd  that  it  would  be  a  violation  of  all  principle 
if  it  were  competent  tor  a  Swedish  subject,  by  a  contract  of 
aflreightmeat,  to  defeat  all  the  efforts  of  the  British  Govern- 
ment, and  throw  tho  bunlen  on  a  British  subject;  that,  from 
a  political  )ioint  of  view,  the  plaintiff's  loss  might  be  considered 
as  nriKing  from  his  own  fault,  since  it  was  the  consequence  of 
nn  act  of  nggreasion  on  the  part  of  his  (the  Swedish)  Oovem- 
niont ;  and  that  where  a  parly  bad  been  disabled  from  perform- 
ing his  contract  by  Lis  own  default,  he  could  not  allege  thu 
oiKniinatanctfl  by  which  he  had  been  prevented  as  an  excuse 
for  hia  omiwinn.  The  reasoning  here  ia  intelligible  enough  ; 
but  in  CoHiiay  V.  (iray{v),  which  followed  in  1801),  Lord 
EUra  borough  siinna  to  have  given  it  too  wide  an  application. 
In  this  cnaf  nn  insurance  hod  been  effected  in  England  on  an 
American  vessel  bound  from  New  York  to  Liverpool.  The 
Amencon  Government  having  placed  nn  embargo  on  all  vessels 
in  the  United  States  ports,  the  assured  abandoned,  and  claimed 
a  total  loss.  Tho  Court,  however,  decided  in  favour  of  the 
nnderwritprs,  on  the  ground  that  tliP  ossent  of  every  man  is 
nnplied  to  the  acts  u(  lua  own  guTemment,  and  makes  such 
BB  t-mfiargu  aa  thu  present  his  own  voluntary  act.  "In  all 
qnMtionii  aritiing  between  the  subjects  of  different  states,"  saiil 
hia  lordship,  "  each  ia  a  party  to  the  public  authoritative  acts 
ol  M*  ovn  goT«mment,"  as,  was  added,  seemed  to  be  csta- 
Ulsbed  by  Touttn}  v.  Hubbard.  But  the  circumstances  were 
not  the  aami)  in  these  cases.  In  Toutmff't  case  the  embargo 
WIS  in  the  nature  of  hostilities.    In  Conu-ui/'i  case  it  was  for 

(r)  10  Eort,  630. 
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general  purposes  unconnected  vrith.  hoetilitiea.  Conwai/'t  decision 
was  followed  in  1K12  by  Mennett  v.  Bonkam  («•).  Flindt  T.  Croe- 
iftl  {x),  and  Flmdl  v.  Seolt  (y).  In  Simeon  v.  £atett  (i),  howeyer, 
a  distinction  was  drawn  between  the  two  seta  of  circumstances, 
and  the  decision  in  Conway's  case  was  practically  overruled. 
An  insurance  bod  been  t'ffected  in  I/indon  on  ship  and  goods 
frnm  London  under  Bpecial  licence,  to  any  ports  in  the  Baltic, 
with  bberty  to  carry  false  papers,  the  goods  to  bo  covered  till 
warehoused.  The  intended  voyage  was  to  a  port  iu  Prussia,  with 
which  country  England  was  at  peace,  Prussift  was,  however, 
under  control  of  Napoleon's  continental  system,  in  force  of  which 
all  British  cargoes  to  the  Baltic  had  been  interdicted.  These  facts 
were  common  knowledge,  and  it  was  also  well  known  that  an 
extensive  commerce  was,  uotwithstaniling,  carried  on  between 
Great  Britain  and  the  Baltic  porta  by  means  of  simulated 
papers.  The  Prussian  Government  having  coufiat^ated  the  pro- 
perty insured,  the  underwriters,  averring  that  the  owners  of 
the  goods  wore  Prussian  subjwits,  repudiated  liability  and  based 
their  defence  on  Tniitmg  v.  IliMard  and  Conttay  v.  Graff.  But 
Ixird  Eilenburough  gave  judgment  for  the  plaintiff,  though  it 
can  hardly  bo  said  that  hie  reasons  for  so  doing  ware  very  con- 
clusive. Without  disavowing  the  decision  in  Conway  v.  Gray 
he  laid  stress  on  the  circumstance  that  whereas,  in  the  cases 
relied  on,  the  embargo  was  never  an  object  of  the  insurance  nor 
couteuiplated  by  the  underwriter,  in  the  present  case  the  cause 
of  loss  arose  from  the  course  of  the  conunerce  itself.  It  was 
carried  on,  he  said,  by  simulated  papers;  the  parties  hod  leave 
to  carry  these  papers,  and  it  was  clear  that  the  perils  of  the  trade 
were  contemplated  under  the  policy. 

The  underwriters  appealed  against  this  decision — Bazrtl  v. 
Meyer  (furt'icor  ofSimeon{a)) — but  the  judgment  was  afGrmed. 
In  1831  the  question  again  arose  in  Campbell  v.  Inne>\b),  and 


H  IS  Ei»t, 

\i)  IbiJ.  &22. 

^i  na.  61b. 
•pp»L 

(i)  2  H.  &  8.  M.    CoDfinned 
(18H). 

{a)  fiTkunl.  S2(,  An.1811. 

(1)  4  B.  &  A1<1.  423. 


OrtnTuled  \tj  FUndt  ■'.  Scott,   b  Taunt.  STl  (tSU),  oa 
appeal,  Buelt  r.  Mujer,  S  T&unt.  BZ4 
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vna  decided  in  Eavour  of  the  imdorwritors  on  s.  differont  issue, 
Ti«.:  concealment  of  nationality (c).  In  1861  it  again  came 
before  the  Courts  in  Auhert  v.  Cray  (rf).  An  insurance  had  been 
effected  on  carpets  by  The  Jotellanoi,  from  London  to  Alicante, 
the  assured  being  Spaniards.  The  vessel,  having  put  into 
Coruona,  was  there  restriLiued  and  seized  by  the  Spanish 
Ooremmcnt.  The  cargo  was  turned  out  upon  the  quay  during 
Hm  prevalence  of  tempestuoits  weather  in  order  to  make  room  for 
Spanish  troops,  to  be  conveyed  to  Malaga  en  route  for  Ktorocco, 
vith  which  country  Spain  was  ou  hostile  relations.  The  cargo 
having  sustained  damages,  and  aue-and-Iabour  charges  having 
been  incurred  iu  its  behalf,  plaintifTs  sued  for  indemnification. 
The  underwriiers  disclaimed  liability,  basing  their  defence  on 
the  jadgment  in  Coniray  v.  Gray.  The  Court,  in  rejootiug  this 
defence,  observed  that  if  Comiay  v.  Gray  really  decided  tliat  in 
Bach  a  case  as  the  present  the  assured  must  be  taken  to  be  con- 
senting parties  to  the  acta  of  their  own  government,  the  judg- 
ment Id  that  case  must  be  overruled.  "  This  judgment "  (i.  e.  in 
Aahfrt  V,  Gray),  observed  the  Court,  "recognises  a  marked 
distint-tion  between  an  embargo  in  a  time  when  there  is  peaco 
hotweon  the  countries  of  the  insurer  and  the  assured,  laid  on  for 
a  purpose  wholly  unconnected  with  hostility,  either  existing  or 
expected ;  and  an  embargo  connected  with  such  hostihty. 
Therefore  this  judgment  doea  not  interfere  with  any  of  the 
decisioDa  on  points  connected  with  war."  To  this  was  added  a 
declaration  that  it  was  also  to  be  understood  that  the  Court  did 
nut  say  that  if  the  act  of  seizure  was  a  lawful  act  under  the 
municipal  law  of  Spain,  as  against  h  Spanish  subject  such 
Mixure  would  be  within  the  insurance.  By  which,  as  it  appears, 
the  Court  indicated  that  a  distinction  was  equally  to  be  drawn 
tietween  a  seizure  consequent  on  a  breach  of  ordinary  municipal 
flnBcrtments  and  a  seizure  coneequcnt  on  a  govemmont  procla- 
mation, issu^,  as  in  the  present  case,  imder  pressure  of  somo 
•peool  emergency.  This  decision  must  presumably  be  regarded 
KB  a  final  expression  of  the  law  on  the  subject. 

The  assured  being  entitled  to  abandon  to  his  underwriters  on 
rvoeipt  of  news  that  his  property'  insured  is  restrained  by  tho 


(r)    rult  p.  t03,  in/m. 

(d)  3  B.  ft  8.  103,  160  :  S2  L.  J.  Q.  B.  SO. 
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embargo  of  a  foroigu  power,  tiio  underwriter  or  the  sereral 
undenrritersi  liave  to  provide  for  realisation  of  tlio  property  in 
the  event  of  the  embargo  being  taken  ofF.  The  various  iinder- 
ivnt«ra  on  the  ship  and  cargo  having  paid  as  for  a  total  loss,  and 
the  property  in  those  several  interests  having  accordingly  beeomo 
vested  in  the  said  under n'rit<?rs  respectively,  it  bucomes  necessary 
for  tliom  to  uppoint  trustees  to  act  on  their  joint  behalf.  It 
may  be  an'angod  with  the  sliipownor  that  he  shall  undertake 
this  responsibility,  or  the  property  may  be  formally  vested  in 
uertain  persons  as  trustees  on  behalf  of  all  concerned.  Inasmuch 
as  abandonment  of  the  ship  carries  with  it  the  title  to  unpaid 
freight,  shipowners,  as  iu  other  cases  of  abandonment  of  a  vessel 
which  may  yet  earn  her  freight,  have  to  take  care  tliat  tlio 
underwriters  oa  the  freight  also  accept  abaudunmont.  Oth(^ 
■wise  it  may  result  that  after  aeceptance  of  abandonment  by 
underwriters  on  ship,  but  before  such  acceptanfo  by  those  oo 
freight,  the  ship  maybe  releoeed,  the  shipowuers  thus  losing 
their  rights  agajnat  the  uuderwritera  on  freight.  The  result 
being  that  the  freight  becomes  due  to  the  ship  underwriters,  and 
the  owners  of  the  vessel  have  no  rights  under  the  iwlicy  on 
freight ;  there  being  no  loss  of  this  interest  by  a  peril  insured 
against  [d).  In  ^ir  James  Park's  work  uu  murine  insurance  a 
case  ie  reported  in  which  the  shijiowners,  in  consideration  of 
pa3'ment  of  the  sum  insured  by  the  underwriters  on  freight, 
expressly  assigned  to  them  any  freight  which  might  be  earned. 
The  ship  arrived,  and  the  freight  was  claimed  by  the  uudi^nvriters 
ou  ship.  Held,  that  the  shipowners  wero,  not witbHtan ding, 
bound  by  their  voluntary  undertaking  with  the  underwriters  ou 
freighter- 

To  sail  in  contravention  of  an  embargo  is  an  unlawful  act,  and 
if  the  vessel  be  insured  within  the  dominions  of  the  power  laying 
on  tlio  embargo,  the  insuronco  will  bo  voided  by  the  offence  (/). 

If  on  the  entry  of  a  vessel  into  n  port,  she  find  herself  under  an 
embargo,  she  cannot  be  said  to  have  been  "  moored  iu  safety  " 
for  twenty-fonr  hours  within  the  meaning  of  the  policy.     On  the 


(rf)  McCkrthf  ■.  Abel,  6  Eut,  3SS  ;  Siwttiah  Uar.  Ins.  Co.  r.  Tomer,  t 
Hooq.  B.  L.  Cu.  334. 

(•)  ThoropMui  r.  Boworoft,  1  Bust,  34. 

{/)   fidt  DcboodA  r.  MotlTOX,  pp.  289. 308,  w/m. 
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coDtTaryi  from  the  moment  of  her  omTal,  instead  of  being 
"  moorvd  in  §afetj' "  she  is  practically  detained  as  a  prize  by  the 
enemy  (;).  In  a  somewhat  dioiilar  case  judgment  went  for  the 
nndenrriters  on  the  ground  that  the  Tessel  was  carrying  simulated 
papers  without  leave  (A).  The  offence  of  carrying  simulated 
papon  vill  be  diacua»ed  in  its  place (i). 

The  brief  reference  to  the  subject  o!  insunuce  mh  Blockade 
may  also  be  referred  to  in  this  connexion,  p.  123,  infra. 

In  the  late  var  against  Russia  on  example  was  set  which,  if 
it  should  me«t  with  geuoral  aduptiun  iu  the  futun-,  will  do  muuli 
to  mitigate  the  losses  and  incouvenienceit  consequent  on  embargo 
n  declaraliou  of  war.  War  was  declared  by  Great  Britain  on 
2Slh  Uatvh,  1854,  and  on  the  fullowiD);  day  a  Boyol  Pi-oclania- 
tion  was  issuiid,  ordering  a  general  embargo  or  stop  to  bo 
i  of  all  iiussian  vessels  then  or  which  might  thereafter 
_.  y  in  her  Majesty's  dominions,  together  with  all  persons  and 
P^MHts  thereon.  But  by  a  second  proclamation  of  the  same  dale  it 
■  declared  that  all  Kussian  merchant  vessels  then  in  the 
douinioDS  should  be  allowed  until  10th  May,  a  period  of  six 
wmIlS,  for  loading  their  cargoes  and  departing,  such  vessels  to 
bo  free  from  aripst  at  sea  unless  carrying  any  officer  in  the 
lUTal  or  military  service  of  the  enemy,  any  article  contraband  of 
WW,  or  any  despatch  of  or  to  the  Bussion  Government  [k). 

By  another  proclamation  it  was  doclarcd  that  any  ISussian 
t  vessel  which  prior  to  the  date  of  the  said  order  had 
Milrd  for  any  port  in  her  Majesty's  dominions,  should  be  per- 
il cnlnr  and  discharge  at  such  port  and  thereafter  depart 
,  and    ho    permitted    to    proceed  to   any    port    not 


April  it  was  further  ordered  that  BuMian  merchant 
that  date  at  any  port  within  her  Majestys  dominions 
should  be  allowed  tliirty  days  in  which  to  load 
sod  depart,  and  ahonld  not  be  molested  or  detained  If  met  with 
•1  ttm,  or  on  on  examination  of  the  ship's  papers  establishing  the 


ff)  Huun  r.  Andftam.  IWke,  3tl. 

(i)  Hrmtyrt  r.  Lwhio^km,  13  Eut,  it. 

>,  1864.  3SS-00.     }'•<<' slw  p.  92,  M{/n>. 
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fact  that  the  sailing  took  place  within  such  period.  And  on 
15th  April  it  was  declared  that  this  order  extended  to  all 
Bussian  merchant  vessels  which  prior  to  15th  May  had  sailed 
from  any  Bussian  port  of  the  Baltic  Sea  or  White  Sea  for  any 
port  in  the  British  dominions. 

Vessels  having  on  board  officers  in  the  enemy's  public  service, 
contraband  of  war,  or  hostile  despatches  were  excluded  from 
these  concessions. 

Concessions  on  the  above  lines  were  in  like  manner  proclaimed 
by  the  governments  of  France  and  Bussia.  The  above  proclama- 
tions, it  will  be  observed,  make  no  reference  to  the  case  of  vessels 
on  voyages  to  other  than  British  ports. 

The  subject  of  restraint,  seizure,  and  detention  of  property  of 
the  national  subjects,  which  may  be  usefully  referred  to  in  this 
connexion,  will  be  considered  separately,  in  its  place  (/).  The 
reference  to  "Letters  of  Marque  and  Beprisal  "  (p.  91,  infra)  is 
also  of  interest  in  relation  to  this  subject. 


Analogous  to  the  right  to  seize,  on  the  outbreak  of  hostili- 
ties, vessels  of  the  enemy  within  the  national  jurisdiction,  is 
the  less  obvious  right  to  seize  and  confiscato  property  of  and 
debts  due  to  the  enemy  within  the  dominions.  This  subject 
will  now  be  briefly  considered. 

(/)   Fufep.  251,  t»/ra. 


(  «  ) 


Confiscation  of  Enemy  Debts  and  Enemy  Pbopebtt 
WITHIN  THE  National  Territory. 


Whether  such  naseta  of  the  enemy  aa  above  can  be  lawfully 
coiiflacat«d  a&  a  right  of  war  is  matter  of  coiitroreray  on  the 
part  of  writers  on  the  law  of  nations.  The  letter  of  the  law 
would  i»rtainly  appear  to  recognise  the  right,  and  that  the 
ancients  had  no  scruples  on  the  point  is  manifest.  On  the 
oatbreak  of  hostilities  between  Gbeat  Britain  and  France  in 
1793,  France  set^uestrated  the  debts  to  and  property  of  British 
aubjocts,  which  proceeding  was  retorted  upon  by  Great  Britain 
OS  regards  property  of  French  subjects.  But  in  1814  the 
eeqttuetrations  were  removed  on  both  sides,  and  the  claims  of 
individual  sufierers  at  the  hands  of  the  French  were  liqui- 
dated. By  modem  international  usage,  however,  the  right, 
if  right  it  be,  is  presumably  deemed  to  he  extinct,  and  in  many 
cosra  the  contingency  is  probably  Bpeciolly  provided  for  by 
tnaty.  In  the  absence  of  such  a  treaty  all  civilized  powers 
would,  it  may  be  confidently  assumed,  now  refrain  from 
claiming  any  such  rights,  unless,  indeed,  the  property  were  of 
radi  national  importance  that  its  sciznre  would  result  in 
liimiuidbing  the  capacity  of  the  enemy  for  carrying  on  the 
war.  But  in  the  event  of  the  maintenance  of  the  right  on  the 
put  of  one  belligerent,  the  other  might  assert  it  by  way  of 
ntolintion.  One  of  the  stipulations  of  Magna  Charta  provides 
tbst  at  the  oonimenuemcut  of  a  war  the  enemy's  mercLants 
ilull  be  kept  and  truatxd  as  English  merohants  are  treated 
by  the  enemy.  8ubse<iueut  enactments  in  this  and  other 
oDuntzieB  jirovide  that  enemy  subjects  sliall,  on  outbreak  of 


50     Belligerent  Rights  agaikst  the  Enesiy. 


war,  be  allowed  to  depart  from  tlie  country  of  their  domicile 
in  safety,  faking  with  them  or  selling  their  goods  on  depar- 
ture. In  1854  it  was  declared  by  the  government  of  this 
eouatry  that  tlio  persons  and  property  of  Russian  subjects 
domiciled  in  Great  Sritain  would  be  respected  to  the  full 
extent  promised  by  the  government  of  Russia  to  Britiah 
subjects  domiciled  in  that  country.  To  confiscate  the  property 
of  an  alien  who  has  entered  the  country  with  the  sanction  and 
under  the  implied  protection  of  the  government  ot  the  country 
would  certainly,  according  to  the  enlightened  opinion  of  the 
present  day,  be  considered  a  discreditable  breai.h  of  the 
national  good  faith.  This  principle  does  not  apply  to  the  ' 
seizure  of  enemy  ships  and  cargoes  temporarily  within  the 
jurisdiction,  for  it  is  obvious  that  there  is  a  wide  difference  ' 
between  eeiidog  the  property  of  an  alien  domiciled  in  the 
country,  contributing  to  the  national  taxes,  and  sharing  the 
lot  eonunon  to  individuals  of  the  nation ;  and  seizing  ships 
and  cargoes  in  port  belonging  to  enemy  subjects  domiciled  in 
the  hostile  territory.  During  the  war  between  Great  Britain 
and  the  Unitctl  States  in  1814,  certain  timber  found  witliin 
the  jurisdiction  of  the  latter  i>ower  was  confiscated  on  the 
ground  that  being  Britiali  projHjrty  it  was  lawful  prize  of  war. 
On  appeal  this  order  was  reversed,  the  Supremo  Court 
declaring  that  though  the  right  of  seisure  was  undoubtedly 
possessed  by  the  sovereign  power,  the  right  did  not  of  itself 
operate  as  a  confiscation  of  enemy  properly,  but  that  the 
intention  to  exercise  it  must  first  be  declared  by  the  State. 
No  such  intention  having  in  tliis  case  been  expressed,  the 
right  of  seizure  bad  not  attached  (m). 

During  the  American  civil  war,  cottou,  the  property  ot 
individuals  in  the  Southern  States,  was  seized  and  confiscated 
by  the  Federal  troops,  on  the  ground  that  it  was  tlie  mainstay 
of  the  Confederates,  and  ministered  directly  to  their  power  to 

(w)  Brvmi  T.  UniltJ  SMIn,  8  fniwA,  1 10. 
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cany  on  hostiliti«fl  {»).  The  Coiifedemte  States,  on  tlieir  side, 
piUBi'd  au  act  coufiacatiiig  property,  of  whatever  nature,  except 
public  stocks  and  seenritit's,  held  by  an  alien  enemy.  Lord 
Russell  strongly  protested  against  this  measure,  declaring 
"  that  whatever  may  have  been  the  abstract  law  of  nations  oq 
tliis  point  in  former  times,  the  instances  of  its  application  in 
tlio  manner  contemplated,  in  modem  and  more  civilized 
times,  lire  so  rare,  and  have  been  bo  generally  condemned, 
timt  it  may  almost  be  said  to  have  become  obsolete  "  (o). 

On  tlie  outbreak  of  hostilities,  debts  due  from  a  belligerent 
State  to  alien  enemies  are  in  strict  law  subject  to  confiscation, 
bat  modem  usage  does  not  sanction  the  exercise  of  this  right. 
The  case  is,  probably,  now  commonly  expressly  prorided  for 
by  international  conventions  (p). 

As  regards  private  debts,  the  rule  appears  to  be  tliat  the 
right  of  onemy  subjects  to  moneys  owed  to  them  by  indt- 
fiduak  of  this  country  is  not  annolled  on  outbreak  of  war,  but 
ifl  held  in  suspense  until  the  conclusion  of  hostilities.  Dutijig 
mr  on  alien  enemy  bos  no  /ocut  utatuli  in  our  Courts,  and  there- 
fotp  cannot  sue  for  payment.  AVith  the  renewal  of  [leace  his 
right  re%-iv€8,  so  far  as  it  relates  to  debts  contracted  before 
hmntilities,  but  any  contract  mode  during  hostilities  would  bo 
Toid  {q}.  In  Wi}(/f\.  Oj'hr/lm  (r)  Lord  Ellenhorough  declined 
to  rooognise  ns  legal  the  confiscation  by  the  Danish  Govern- 
ment of  debts  duo  from  Danish  to  British  subjects.  On  on 
■rtiiiD  bmng  brought  against  a  Danish  subject  in  the  British 
Coorts,  the  Court  held  that  the  payment  by  such  subject  to 

(a)  Whnt  Int.  Law,  2  Enp.  od.  412. 

<•}  Mdhibaivh  }tcTiew,  Jul;  ISM.  373. 

{p)  to  the  cmm  of  ^Termnent  booda.  it  U  Bonietiinea  exprwalj  declared 
■|ai  Utan  tluit  paytncnt  of  intoreat  tihsU  tx*  made,  and  redcmptiou  of 
p*iadp«l  (ak«  pU»,  M  well  in  timo  of  war  u  during  psace,  and  wbether  the 
fcnbhn  be  mbjcds  of  a  friendly  or  koatile  Mate. 

(■)  AkiwiM  r.  Nigrcn,  4  £.  &  B.  317.  Ttdt  Effect  of  Wu-  ud  OmtrMt, 
p.  411  V"- 

(rt  •  M.  A  R.  K, 

K'2 
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his  government  did  not  furnish  a  defence  to  the  demand  of 
the  creditor  in  this  country,  and  judgment  was  given  against 
him  accordingly. 


The  rights  of  embargo,  reprisals,  and  confiscation  may  be 
roughly  described  as  rights  more  especially  internal — that  is, 
which  can  be  exercised  by  a  belligerent  against  the  enemy 
within  the  national  territory.  Other  and  more  important  or, 
at  any  rate,  better  known  rights  are  those  to  be  exercised 
outside  the  jurisdiction.  Foremost  amongst  these  stands  the 
right  to  seize  and  confiscate  enemy  shipping  on  the  high  seas. 
This  we  will  now  consider. 


(     53     ) 


Captube  of  Enemv  Vessels  axd  Enemy  Cargo 

THEREIN. 


Capture  may  for  present  purpoaes  be  defined  as  the  forcible 
feiznre  of  the  shijts  and  goods  of  an  euemy,  or  of  enemy  sub- 
jectSi  with  intent  to  appropriate  the  same  to  the  captors'  use, 
Aod  it  may  be  ellected  either  (1)  by  the  pnbHo  vessels  or 
iMtional  forces ;  or  (3)  by  individuals  commissioned  by  letters 
o£  nutrqiie  to  enga^  in  hostilities  against  the  enemy  on  the 
high  sens  and  within  the  enemy  jurisdiction.  The  subjects 
of  Letters  of  Ifarque  and  Privateers  will  be  specially  con- 
sidered presently  (*),  and  the  subject  of  Neutral  Territory'  (as 
opposed  to  "  enemy  jurisdiction ")  will  be  referred  to  in  its 
S  under  the  general  head  BeUigerent  Obligations  (/), 
B  the  outbreak  of  hostilities  the  right  of  capture  at  once 
s  active,  but  having  regard  to  the  example  in  modera- 
tion B«t  by  the  belligerent  powers  in  recent  wars,  it  is  not 
unreasonable  to  supiwse  that  the  right  to  capture  any  enemy 
Teasels  within  the  dominions  on  the  outbreak  of  hostilities 
will  henceforth  be  postponed.  Thus,  in  the  war  with  Russia 
in  18->l,  six  weeks  was  allowed  for  RoRsian  merchant  vessels 
within  British  territory  to  load  and  proceed ;  whilst  such 
TSiMhi  which  had  eailed  for  British  ports  prior  to  the  outbreak 
wore  permitted  to  enter,  discharge,  and  proceed  unmolested 
to  my  port  not  blockaded  {»).    And  on  the  oocuirence  uf  the 


M  I  BnlUiiw,  l$a4. 
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Franco-German  war  in  1870,  thirty  days  were  allowed  for 
GBTDiaa  merchant  vessels  in  French  ports  to  load  or  unload 
and  depart,  whilst  those  vessels  which  had  sailed  prior  to  the 
war  with  oargops  on  French  account  were  also  to  be  free  from 
captm-e  (f).  To  French  vessels  in  German  porta  a  period  of 
six  weeks  was  allowed  in  which  the  resselH  might  load  oi 
unload  and  depart  (j). 

To  constitute  a  capture  it  is  not  necessary  that  the  captured 
vessel  should  be  actually  hoarded  and  seized  by  the  enemy, 
or  even  that  a  prize  master  should  be  sent  on  board.  The 
striking  of  the  colours  of  the  assailed  vessel  is  deemed  a  token 
of  surrender  and  capture  {>/)  ;  or  the  vessel  may  bo  driven  on 
shore  or  into  port  (:).  In  T/ie  Edward  anil  Mary  (n)  Sir  W. 
Scott  mentioned  as  an  instance  of  this  a  famous  case  in  which 
a  small  Britjah  vessel,  having  only  three  men  on  board,  and 
with  no  wenjjona  excG])t  two  Bwivel-guns,  drove  into  Oatend, 
then  the  port  of  an  ally,  a  French  rfjw-hoat  full  of  heavily 
armed  men.  The  British  seamen  dared  not  attempt  to  board 
the  row-boat,  hut  forced  the  enemy  into  i>ort,  by  following 
them  all  the  way  at  a  suitable  distance,  covering  the  boat 
meantime  with  the  liwivels.  And  in  another  case,  that  of  The 
lietoMion  (i),  which  waa  seized  by  a  British  vessel  and 
claimed  as  a  capturp,  it  was  held  that  the  vessel  liad  already 
been  cajtlurwl  by  anothor  British  vessel,  although  the  first 
captors,  instead  of  putting  u  prize  crew  on  hoard,  had  accepted 
the  master's  voluntary  promise  that  he  would  proceed  \o  a 


(p)  GO  SlBtB  pBpCTn,  879  \  ■nd  Midi  p.  269.  i«frt. 
[f]  00  St>t«  FapBTi,  BW. 
(y)  The  HvU^ah,  1  Sob.  233. 

(i)  Cf.  FowiJl  r.  IlTile,  p.  T9,  "i/Vv,  where  on  alaiiddned  iliip,  dclibcraloly 
ntnli  hj  the  eartuj,  vu  bulil  tu  hjnm  biim  ''  napturccl." 
(a)  3  Rob.  300. 
(*)  e  Rob.  13. 
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Britieli  port,  which  promise,  however,  was  not  kept.  The 
Teeul  was  a  oeutral,  aud  hod  be«n  seized  oa  the  ground  that 
she  had  enemy  goods  on  board. 

A  capture  is  noue  the  less  a  capture  if  illegallj  made,  or  if 
it  prove  on  adjudication  that  the  property  is  not  subject  to 
condemnation  (r).  A  reasonable  suspicion  on  the  part  of  the 
captors  will  juatifjr  seizure,  and  a  ship  may  be  liable  to 
capture  Uioiigh  not  to  conJemnfttion.  But  every  capture, 
whether  by  a  public  vessel  or  by  a  priva(«cr,  is  at  the  peril  of 
the  captors,  who,  on  failure  to  show  reasonable  and  suffioient 
justification,  ore  liable  to  a  suit  for  restitution,  aud  may  in 
addition  be  midcted  in  oosts  and  damages  ((/). 

Ail  captured  vessels  must  be  brought  without  tumecessary 
delay  and  witli  due  core  to  a  port  within  the  junsdiotion  of 
the  nation  of  wtiich  tlie  captor  is  a  member,  or  to  the  port  of 
an  ally,  for  adjudication  (c).  The  Prize  Act  {viiie  Appendix) 
allows  DSptoni  oonsiderable  latitude  as  to  the  port  to  which  to 
take  their  prize,  but  they  must  not  select  any  port  Uiey 
please.  It  must  he  a  convenient  port,  and  one  of  the  first 
ooDsiderationH  in  this  ooimexion  should  be  the  convenience  of 
the  dainianta  in  proceeding  to  adjudication  (/). 

If  a  oajitor  finds  himself  unable  to  bring  liis  prize  into  port 
— because,  for  example,  he  cannot  spare  men  to  man  her ;  or 
becaose  his  own  national  ports  are  too  closely  watched  by  the 
enemy ;  or  for  any  other  sufiicient  reason— in  default  of 
cither  means  of  disposing  of  the  vessel  he  may  destroy  her. 
But  boforo  resorting  to  snnh  an  extreme  exercise  of  the  rights 
of  war  be  should  satisfy  himself  that  the  vessel,  if  brought  In 


ft]  Hobba  f .  Hennm;,  p.  ISS,  in/n. 
(i)  Storf  OS  Ptuo  CoariA  p.  35.     ViJ*  sl«o  p.  ZU,  infra. 
(t)   rU(  p.  318,  ii/ra,  "  Ad j  adieu tiun  anil  CdndemiifttioD." 
(/)  Tlte  WiUisliiinlMTg.  i  Rob.  143 ;  Tht  Lmtg  and  Carse,  1  O'll.  113 : 
Thm  Wariungton,  S  Bob.  275. 
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for  adjudication,  would  be  condemned,  aod  ia  ca^e  of  doobt 
upon  tliis  point  sho  should  be  released.  If  destruetion  be 
ieeort«d  to,  fbo  veseel's  papers  should  be  preserved,  for  it  will 
bo  open  to  inuocent  sufferers  to  demand  adjudication  and 
oompeDBution,  though  eliip  and  cargo  be  destroyed  {g).  Dur> 
ing  the  American  eiTil  war  many  Federal  vessels  were  burnt 
by  tbo  Coofedenite  cruisers,  and  in  m  doing  the  Confederate 
followed,  as  was  subsequently  admitted  by  the  Federal  law 
officers,  the  example  of  the  United  States  during  the  war 
with  this  country  in  1812 — 1814  (A).  And  Juiing  the  iec«iit 
war  betwem  Kussia  and  Turkey,  a  similar  course  was,  it  is 
alleged,  adopted  by  Russian  cruisers  against  mcrchiiDt  Tweels 
of  the  latter  power  (i).  But  failing  such  endenoe  w  in 
<*ptors'  opinion  would  secure  the  confiscation  of  the  property, 
the  capture  should  be  released  (j'}.  If  a  prize  be  destroyed 
on  insufficient  grounds,  compenxatioD  may  be  ordend  to  the 
dainunts  {k}.  But  great  indulgence  is  allowed  to  ernes  in 
CBees  where  capton  net  in  good  fmth.  and  without  groae  mis- 
eoadnct{/)< 

Fannerly,  fislwnnen  engaged  in  tbar  occupation  woe 
deemed  non-combatants  and  tbeir  property  exempt  from  eap- 
ture,  but  Sir  W.  Soott,  tn  TV  Fotng  Jorai  (m),  obeeniog 
that  the  nile  was  one  of  comity  and  not  of  law,  condemned 
tbe  THSei  a*  betUig  raustaotly  and  exdusivdy  employed  in 
tlw  tnmay'i  tnde.    Bat  tij  an  OtdfV  in  Cooncil  dated  May, 
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to)  BiM  fab  p.  UT.  mfi*i  Mkth<*  to  « 


(4)  rt*  Mkm  <|.  JhMk*.^,  ^  SM,  .0«.    Abu  WhM.  lat.  Z«r, 

(0  IM. 

U)  'Dm  rUtettf ,  )  IW.  Ml. 

(t)  Th«  JhihiMf,  ««>(».-  Tlht  Aotmioa,  I  DuU.  Kl. 

I  JfM-,  n :  IV.  J«kk,  I  VwO.  uw. 
(M)  t  Hub.  M 
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1806,  all  fishing  vessels  engaged  for  the  purpose  of  catching 
fish  and  conveying  them  fresh  to  market,  with  their  crews, 
cargoes,  and  stores,  were  declared  to  he  free  &otn  moleeta- 
tioD  (n). 

**  Whenever  the  captore  are  justified  in  the  capture  they  are 
ndered  ns  hanng  a  Imid  fitlf  possosgioii,  and  are  not 
ble  for  any  subsequent  losses  or  injuries  arising  to  the 
rtoperty  from  mere  accident  or  casualty,  as  from  Btrese  of 
weatlier,  recapture  by  the  onomy,  shipwreck,  &o.  (o).  They 
are,  however,  in  all  cases  hound  for  fair  and  safe  custody ; 
and  if  tlie  property  bo  lost  from  the  want  of  proper  care,  they 
are  responsihlo  to  the  amount  of  the  damage ;  for  subsequent 
mifloondoct  may  forfeit  the  fair  title  of  a  /•ondjt'fc  possessor, 
ud  moke  him  a  trespasser  from  the  beginning  "  {p). 

An  unduly  postponed  claim  for  damages  in  respect  of  illegal 
oaptore  is  not  specifically  barred  by  the  Statute  of  Limita- 
tions, but  after  a  great  lapse  of  time  the  Coiut  will  by  equity 
extend  to  prize   causes  the   principle    of  that    Statute  (5). 
When  damages  are  allowed,  iu  the  case  of  loss  of  the  pro- 
par^,  the  measure  of  damages  is  usually  the  actual  loss 
mutoined.    And  if  after  assessment  of  damages,  payment  be 
delayed,  interest  will  be  allowed  on  the  whole  sum  awarded, 
from  date  of  the  assessment  (r).     The  person  immediately 
for  damages  in  the  case  of  illegal  seizure  by  a  public 
is  he  who  effects  the  capture,  and  not  his  sujiorior  in 
id,  mioli  as  the  admiral   or  commodore ;  though  the 
oaptor  may   have  rights   over  against  liis   sujieriora 
vitluD  the  scope  of  whose  authority  he  is  acting.     It  is  the 


^)  S  Rob.  AppMidii. 

(4  TIm  Bitovjr.  I  Rob.  03 ;  The  Catharinp  and  Awu,  i 
Onaifai^  <  Bob.  KG;  tM  Celr.  AnulJ.  3  Dili.  333. 
(/)  Stoiy  on  PrtM  Conrta,  p.  37. 
(t)  Tlw  UontOT,  1  Bob.  179 :  Tbe  Hulkb,  3  Bub.  236. 
(0  8(W7*«  PriiD  Court*,  [>.  41. 
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aotiiol  wrong-doer  who  miiBt  be  brought  before  the  Cotirt  («). 
In  the  case  of  a  capture  by  privateers  the  matter  standa  on  a 
somewhat  different  footing,  as  will  he  aet  forth  under  thfi 
head  Privateering  and  Letters  of  Marque  (/). 

All  persons  foiuid  on  hoai-d  a  captured  vessel  have,  as  pro- 
vided by  Art.  "VT.  of  the  Instructions  for  Cooimauders  of  Her 
Majesty's  Ships  of  "War  as  to  the  Disposal  of  Captured 
Vessels,  to  be  treated  as  prisoners  of  war,  and  tliey  must 
accordingly  be  handed  over  to  the  autJiorities  charged  with 
the  duty  of  receiving  such  prisoners.  And  by  Art.  III.  of 
the  same  instructions,  when  a  vessel  is  captured,  bulk  must 
not  in  ordinary  circumstances  be  broken  until  judgment  has 
been  given  in  the  Court  of  Admiralty.  In  case  of  the  cap- 
ture of  a  neutral  vessel  the  crew  must  not  in  the  absence  of 
special  reason  to  the  contrary  be  handeulFed  or  put  in  iroDft(i'). 
Damages  will  be  awarded  by  a  Prize  Court  against  Ga]>tDr3 
acting  contrary  to  this  general  rule.  If  the  master  of  a  cap- 
tured vessel  have  cause  to  complain  of  the  treatment  received 
at  the  hands  of  the  captors,  the  proper  course  is  for  him  to  set 
forth  his  complaint  in  the  form  of  a  public  instrument  of 
protest,  sworn  before  a  notary  publio  in  the  customary  form. 
Any  damages  sustained  by  the  ship  or  cargo  in  consequence 
o[  the  mismanagement,  neglect,  or  malfeasance  of  the  uaptors 
should  in  like  manner  be  protested  against  hy  the  mastttr. 

H  a  belligerent  vessel  having  prisoners  on  board  pat^  into 
a  neutral  port,  the  prisoners  are  lawfully  under  the  belli- 
gerent's jurisdiction  so  long  as  they  remain  on  board  ship, 
and  the  neutral  jwwer  has  no  right  of  interference ;  bat  if 
onoe  they  set  foot  on  land  they  become  free  (x). 

<«)  Tt>e  Vistoi,  I  Rob.  ITS;  Tha  DiligenUu,  1  Dad.  404;  TLc  Oitttv, 
p.  316,  ii/-™. 

(0    rid4  pp.  94  uid  332,  infra. 

(■)  The  St.  JoM  Baptuta,  i  Bob.  33 ;  The  Die  Fin  Damor,  6  Sab.  3d7. 

[x)   fidi  nplf  ci  IL  H.  GorcmmeBt  to  a  cotnplalnt  bj  ibo  Frenoli  Goveni- 
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If  the  ship  be  condemned,  the  master's  private  offeets  are 
apparently  subject  to  tlie  same  fate  [>/). 

Where  on  adjudication  the  property  is  condemned,  the 
costs  of  discharging,  warelio using,  &o.,  have  to  be  defrayed 
by  the  captors.  Where  it  is  restored,  payment  of  the  charges 
will  be  awarded  as  the  Court,  having  regard  to  the  oiroum- 
fttances,  may  in  ifa  diacretiou  deem  proper  (s). 

Costs  may  be  awarded  to  captors,  notwithstanding  a  decree 
nf  restitution,  if  it  appear  that  sufficient  grounds  existed  for 
tlie  seizure  (ff). 

The  precise  point  or  moment  at  which  captured  property 
U  deemed  to  be  vested  absolutely  in  the  captor  has  never 
been  universally  decoded,  and  different  rules  exist  respecting 
it.  Auoording  to  the  United  States  laws,  when  a  sliip  has 
onoo  been  condemned  in  a  competent  Court  of  the  captors 
I  thencoforth  vested  absolutely  in  the  cajitors ; 
iing  lo  the  hiws  of  this  country,  if  the  vessel 
1  from  enemy  subjects  even  after  coudeiii nation, 

I  ifl  daemed  to  be  re-vested  in  the  original  owners,  who 
ftODOidingly  become  entitled  to  euter  again  Into  possession  ou 
paying  salvage  to  the  re-captors  (i). 

The  circumstance  that  the  sailing  of  a  vessel  took  place 
before  the  outbreak  of  hostilities  entails,  aa  may  be  perceived 
on  a  cottsideratiou  of  the  observations  «uli  Embargo  [c),  no 
seoority  against  caiiture,  unless  this  immunity  be  voluntarily 


■mt  u  lo  •  Pnuuui  Tusel  in  the  f  irth  of  Porth :  Stale  Papero,  61  (1870-1), 
1«H.  Alio Tbv Sitka,  ISAt.  "Upmiuiu  of  tho  AtlomefB-Gaicml  of  tha 
VbmI  SiMtm: "  Tom.  T,  p.  123.  S««  &l«u  Twim'k  Intenut.  La*  {Wur], 
p.  4M,  for  ■  rffnciKW  to  tlie  Tiewi  [in  1836)  of  the  United  Sute*  Gomni'- 
MMBti  vhiob  luumonize  with  thune  of  U.  H.  Govemmeiit. 

It)  Til  UuuAila,  SlaUk.  Tr.  C'.  306. 

M  TIm  Indutiu'.  t  Bob.  88. 

M  BcRiu  r.  RoDker,  I  Black.  313 ;  vidt  lui  Adjudiolion  and  Condemiia- 
Om,  p.  SIC.  infra. 

(>)  nAniThcRightof  Rco»ptii»w,p.  12a,  inA-.. 

(«]   r>ifr  p.  30,  npra. 
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declared  by  the  nation  at  war  witli  the  power  by  wbioh  suoli 
vessel  13  deemed  to  be  owned.  In  the  war  with  Bussia,  in 
1854-5,  privilege  was,  by  an  Order  in  Council,  granted  to 
enemy  ships  which  IiaJ  sailed  for  a  Britisli  port  prior  to 
29th  March,  1854.  A  liiissian  vessel  (</),  which  had  loft 
Antweq)  for  Havaunah  in  November,  1853,  proceeded  from 
Uavannah  to  llatanzas  in  February,  1854,  left  Hatonzas  for 
Cork  on  2nd  April,  and  was  seized  and  earned  into  Cork  aa 
an  enemy  ship  not  protected  by  thia  Order.  Restitution  waa 
decreed,  the  C-ourt  holding  that  tlie  voyage  must  be  deemed 
to  have  commenced  with  fho  Bailing  from  Havannah  in 
ballast  in  the  month  of  February,  and  that  tlie  subsequeut 
putting  into  Matanzas  did  not  alter  this  fact. 

No  capture  may  be  effected  or  attempted  in  neutral 
wntfTS,  though  a  capture  so  made  cannot  be  called  in  ques- 
tion except  by  the  sovereign  whose  nentrulity  has  been 
invaded.  It  is  one  of  the  first  duties  of  belligerents  to 
respect  neutral  waters  (r). 

The  right  to  capture  enemy  gooils  in  neutral  vessels  calls 
for  separate  consideration  in  its  j)]aeo  (./'). 

The  subject  of  Joint  Capture  need  scarcely  be  closely  con- 
^dered  in  these  pages.  The  question  may  become  on  occasion 
higiily  interesting  to  rival  claimants  of  captured  property, 
but  it  is  of  little  concern  to  the  owner  of  property  lawfully 
seized  by  others  to  know  on  what  basis  the  spoil  is  to  be 
divided  between  such  captors.  Great  Britain  liaving.  by  the 
Declaration  of  Paris,  renounced  the  right  to  commis^on 
privateers,  British  shipownera  have  no  longer  the  interest  in 
th«  Kiibjoot  of  joint  capture  whioh  they  possessed  so  long  as 
it  was  open  to  them  to  send  their  vessels  to  sea  under  oommis- 
aon  of  war.     Suffice  it,  therefore,  to  say,  generally,  that  In 


(rf)  TLe  Argi>,  24  L.  T.  Id. 

(f)   rMb-HiBeUigcrentObliKstionB,  p.  311,  •x/rif. 

(/}  r.Ap.88,  iv™. 
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the  vaae  of  olaim  for  joint  oapture  the  British  Courts  are 
mainly  guided  by  the  following  principles : — If  the  claim 
to  conatnuitive  capture  bo  grounded  on  tlie  fact  that  the 
claimant  ehip  was  in  eight,  it  muiit  be  established  timt  she 
was  Been  both  by  the  captured  Vftssel  (whose  j-ielding  may 
be  presumed  to  have  been  induced  by  the  approach  of  the 
claimants)  and  by  the  immediate  captors.  In  the  absence  of 
aotno  antecedent  ugreement.  a  vessel  in  harbour  cannot  claim 
a*  jtnnt  i»ptor  merely  on  the  ground  that  one  of  her  boats  was 
in  sight  of  tlie  parties  to  the  engagement  or  pending  engage* 
meot.  If  the  claimant  be  a  privat«er,  the  mere  being  in  sight 
is  not  BufBcient ;  some  overt  act  must  also  be  shown  in  support 
of  the  claim :  fi)r  a  privateer  b  under  no  obligation  to  fight 
in  all  cases,  so  that  the  tmimiis  aipiriuii  is  not  necessarily  to 
he  asftomed  in  his  favour.  In  ordinary  coses  revenue  cutters 
cannot  claim,  their  primary  duty  being  to  protect  the  revenue, 
and  not  to  enter  upon  active  hostilities.  Warships  forming 
port  of  a  fleet  associated  in  a  oommon  enterprise  of  capture 
may  bo  entitled  to  share  though  not  actually  in  sight,  but 
the  decision  must  in  each  case  rest  upon  the  particular 
fact«  (g).  If  two  vessels  engage  in  joint  chase  of  an 
enemy  ship,  and  one  of  them  effects  the  oapture  out  of 
tight  of  the  other,  the  capture  is,  nevertheless,  deemed  to 
be  joint-  Decisions  bearing  upon  these  and  other  relative 
ptants  will  bo  found  reported  and  discussed  in  Hazlitt 
and  Hofhe's  valuable  "  Uonuol  of  the  Law  of  Maritime 
Warfare  " ;  and  numerous  cases  before  the  Courts  appear  in 
Robinson's  "Admiralty  Keports."  Sect.  35  of  the  Naval 
rriae  Act,  l.'*64,  provides  that  alHes  of  Her  Majesty  shall  be 
entitled  to  shore  in  joint  mptures  on  such  basis  as  may  be 
imi  time  to  time  agreed  upon  between  Her  Majesty  and 
■odi  ally.     And  by  sect.  36  it  is  provided  that  claimants  for 


if)   ndw  Thr  A-gtU,  BkUh.  Pr.  Ca.  560. 
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joint  capture  shall  give  Becurity  for  a  due  proportion  ot  any 
costs  or  damages  wliicli  may  be  awarded  against  the  actual 
captors  on  aot^unt  of  improper  cnpttire  or  detention  (A), 

It  is  lawful  l)j  maritime  law  to  chase  under  fake  colours, 
but  to  firo  under  false  colours  is  illegal  (f).  By  the  French 
•'  Ordonnance  de  17  Mars,  IG96,"  it  is  stiictly  provided  that 
French  Tcssels  firing  under  false  colours  shall  lose  all  right 
to  the  prize  captured  if  the  Tessel  be  declared  an  eneraj,  and 
diall  be  condemned  in  costs,  damages,  and  interest  if  she  be 
adjudged  neutral  (A-). 

If,  without  the  sanction  of  the  neutral  power,  a  belligerent 
vessel  be  fitted  out  or  her  force  be  augmented  in  neutral 
territory,  any  captures  made  by  such  vessel  during  the  suc- 
ceeding cruise  are  illegol,  and  in  the  event  of  the  prizes 
being  brought  within  the  neutral  jurisdiction  proceedings 
may  be  instituted  for  restitution  (/).  No  such  sanction  should, 
however,  be  granted  by  neutrals,  but  if  on  any  ocoasion  con- 
ceded, it  should  be  granted  to  both  belligerents  impartially  (m). 
Frizes  may  be  taken  into  neutral  jiorta,  but  it  rests  with 
neutral  powers  to  impose  such  limitations  to  this  right  as 
they  may  deem  consonant  with  their  obligations  as  neutrals, 

A  prize  lying  in  a  neutral  port  in  possession  of  the  captors 
is  not  properly  the  subject  of  valid  condemnation  in  a  Prize 
Court  in  the  captors'  territory.  This  principle  was  strongly 
enimdatod  by  Sir  W.  Scott  in  Thi'  Jlenrie  iiitd  Maria  (h)  ; 
but  inasmuch  as  it  liad  not  always  been  acted  upon  iu  the 
Dritifih  Courts,  hia  lordship  declared  himself  unable  to  enfopoe 

iji)   rHbmiTbeRightof  RecBptnr 
»ble  to  nipton. 

(i)  The  Feacook,  t  Bob.  1S&. 

(k)  Slorj-  on  Prue  CooitB.  p.  3B. 

[;)   n»  SanlijMima  r^.iW,  T  H-*«ir«i,  28S.     TTdi  bUo  p.  880,  i^fn. 

(■)  Vuli  M  to  tbU,  tut  NuQtxt]  lUghtB  and  Oblig«H.nll^  geuonll;, 
pp.  316,  30.1,  ic,  iB/ra. 

(h)  4  Bnb.  ii;  S  it.  130,  n.      fidi  alao  Tlo  PuruHinB   CoDccpUan 
Bub.  IS. 
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it  to  the  detriment  of  alien  captors  who  assei-ted  the  eontraxy 
right  {-)). 

If  thd  muster  of  s  neutral  sliip  resists  an  attempt  to  board 
hor  on  the  part  of  a  belligerent,  he  exposes  his  vessel  to  con- 
fiecatiou  {;*).  But  if  the  vessel  assailed  be  enemy  property 
condemmition  will  naturally  succeed  capture ;  bo  that,  in  this 
raepect,  tlie  master  has,  so  far  as  his  proi)OTty  is  concerned, 
little  to  lose  and  everything  to  gain  by  resistance.  An 
enemy  subject  {master  or  seaman),  even  if  there  be  a 
fair  prospect  of  rescuing  the  vessel,  is  ordinarily  under 
DO  obligation  to  offer  resistance,  unless  required  to  do 
BO  by  the  terms  of  the  contract  of  service  under  which 
he  has  been  engagwl.  Aa  old  statute  (y),  after  setting  forth 
tlw  loss  and  discredit  to  whicli  the  country  has  been  sub- 
ject«d  by  shipmasters  yielding  up  their  cargoes  to  pirates, 
sen-PO^-erB,  and  Turks,  laj-a  it  down  that  no  master  of  an 
English  vessel  of  200  tons  or  upwards,  and  mounted  with 
Dxtecn  or  more  guns,  shall  yield  to  any  such  foe  without 
fighting,  and  that  no  smaller  or  less-armed  vessel  shall 
n-ithout  fighting  yield  to  any  such  vessel  as  aforesaid 
unloss  the  latter  shall  have  at  least  double  the  number 
of  guns  carried  by  the  English  vessel.  Any  shipmaster 
f*>und  guilty  under  tliis  statute  to  suffer  tlie  juiins  and 
penalties  therein  provided,  and  any  one  of  his  crew  refusing 
to  flgtit  when  orderefl  to  do  so,  or  uttering  words  to  dis- 
ooomgfl  the  other  mariners  from  defending  their  ship,  to 
fufTer  imprisonment.  This  law  was  called  forth  by  the 
tactics  of  the  Turks  and  others,  who  induee<l  shipmasters 
not  to  fight,  by  promising  to  release  the  ship  and  the  master's 
piopeity  on  condition  that  the  rest  of  the  property  was 
yielded  up.     The  provision  exists  as  a  gratifying  testimony 

1*1  For  utaoTatiotu  Ui  tM*  ooniusiion,  and  rclatirc  to  Uic  qiiustitni  of 
t*WHM^Iimi  »bA  CmU,  riJt  nt  yp.  310,  32J>,  tn/rd. 
(f)   Tkdf  m4  B<-W<ik«  to  Hwrah,  p.  21S,  infrit.    Also  p.  :<li:,  ,»/.a. 
(f)  SJfcKCw.ILo.  U,*.  7. 


G4      Belligerent  Rights  against  the  Enemv. 

to  the  estimation  in  wliioh  tlie  fighting  powers  of  the 
English  seaman  were  in  old  times  held  by  the  legislature ; 
but  seeing  that  merehant  vessels  now  go  for  the  moat  part 
unarmed,  while  "pirates,  sea-rovers,  and  Tm'ks"  are  no 
longer  an  occasion  of  dread,  the  enactment  must  now  be 
considered  obsolete. 

If  the  crew  of  a  vessel  seized  for  examination  attempt  to 
rescue  her  from  the  prize  crew  put  in  charge,  the  attempt,  if 
ultimately  defeated,  involves  coufiscation  (;■). 

Capture)  after  Ceasation  of  Hostilities. — The  effect  of  a 
truce  or  treaty  of  peace  ia  that,  in  the  absence  of  express 
provision  otherwise,  hostilities  between  the  contracting  parties 
terminate  on  the  signing  of  the  treaty.  It  may,  however, 
very  eosily  happen  that,  owing  to  ignorance  on  the  part  of 
tiie  captors  that  peace  has  been  concluded,  a  capture  or  re- 
capture may  be  effeeted  after  cessation  of  hostiUties.  Thus 
the  American  ship  Men/of{«)  was,  in  1783,  destroyed  by 
British  warships  after  the  cessation  of  hostilities,  but  before 
either  of  tlie  parties  had  become  owore  of  the  fact.  TJntor- 
timately,  owing  to  the  manner  in  which  the  injured  party 
prosecuted  his  claim  for  compensation,  little  more  is  to  be 
learned  from  the  decision  in  this  case  than  that  the  proper 
purson  to  be  sued  in  respect  of  a  wrongful  capture  is  the 
actual  captor.  The  claimants  appear  to  have  proceeded,  in 
the  first  instance,  against  the  captor;  hut  the  Admiralty 
Court,  for  reasons  which  do  not  appear,  refused  redress.  No 
appeal  seems  to  have  been  made  by  the  claimants  against 
this  decision  ;  but  ten  years  later  they  instituted  proceedings 
agmnst  the  admiral  under  whose  general  orders  the  captor 
was  acting  at  the  time  of  the  capture.  Sir  W.  Scott  de- 
cided (l)  tliat  UQ  action  lay  against  the  admiral ;   that  the 

(r)   Vidr.  as  to  this,  Attonpt  at  B«miui,  p.  210,  in/rs. 
(•}  KsntV  Int.  law,  Ziid  eiL  388. 
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proper  person  to  prooevd  agaimt  was  tixa  actual  'wrongdoer ; 
snd  OS  at  the  trial  olreotly  mentioned  it  }iad  been  held  that 
tbd  oaptor  was  not  liable,  tho  suSerer  tints  obtained  no  com- 
ponsation.  Tho  learned  judge  intimated  that  if  through 
iguorauc6  on  act  of  mischief  hod  been  done  by  the  king's 
ollioers,  tho  ignorance  would  not  necessarily  protect  them 
from  ciWl  rosponsibility,  though  if  in  such  case  held  liable 
the  government  should  indoniuify  them.  He  was,  therefore, 
indined  to  think  that  the  determination  of  the  judge  in  the 
Eonuer  case  did  not  turn  upon  the  fact  of  ignorance  only,  but 
upon  all  the  ciroumstanoes  of  the  case. 

Queen's  officers  who  act  wrongfully  are  personally  respon- 
nble  to  the  party  aggrieved,  but  so  long  as  their  action  has 
btea  nitliin  the  general  scope  of  their  authority  they  may 
roMonably  look  to  their  government  for  indemnification  {(), 

A  few  years  later  arose  the  case  of  T/ie  Siriiic/icri!  (u), 
seized  whilst  on  a  voyage  from  Calcutta  to  England  by  the 
Fnoch  privateer  Bdlona.  By  the  Trea^  of  Amiens  it  had 
boon  inter  alia  provided  that  hostilities  between  Great  Britain 
nnJ  IrVanc^  should  ceofie  in  the  Indian  ^Jeae  five  months  after 
n  dale  fisi-d  by  the  treaty.  The  Sirine/ierd  sailed  after  news 
of  tho  [wikce  had  rttached  Calcutta,  but  before  the  period  of 
fire  months  bad  elapsed.  Tho  master  of  The  Bellona  hod 
boon  made  aware,  though  unothoially,  that  peace  had  been 
ooDolnded,  but,  notwithstanding,  he  seized  The  Sicineherd, 
vhidi  vessel  was  finally  condemned  in  the  I'rench  Courts. 
Tho  grounds  of  this  deci^oa  were  that  tbe  master  of  The 
Brlhiut  was  not  bound  to  accept  notice  of  cessation  of  hostilities 
oalMs  Boch  notice  were  attested  by  the  French  authorities ; 
and,  fartLfjT,  tlmt  until  the  aforesaid  period  of  five  months 
had  elapsed  hostilities  remiuncd  in  force  in  tlie  Indian  Seas. 

Again,  iu   1814  (j'),  a  qnestion  arose  in  a  liritLih  Vice- 

(l)   ViditheOt^aot.^.yii,  infra. 

(•}  Kim'a  Int.  Iaw,  Ind  cd.  p.  3Se,  n. 

\m)  na.  S9D.     ndt  rIki  The  Sophia,  6  Hob.  13H. 
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Admiralty  Court  on  the  validity  of  a  recapture,  by  a  British 
warship,  of  a  British  vessel  which  had  been  previously  seized 
by  an  American  privateer.  The  original  capture  was  in 
itself  valid,  but  the  prize  had  not  been  carried  into  port  and 
condemned,  and  the  recapture  was  eflFected  after  the  cessation 
of  hostilities,  but  whilst  the  parties  were  still  in  ignorance  of 
the  fact.  It  was  held  that  the  British  vessel  could  not,  after 
the  peace,  lawfully  use  force  to  divest  the  original  captor  of 
a  possession  which  was  lawful.  The  restoration  of  peace  put 
an  end,  from  the  time  limited,  to  all  force,  and  the  general 
principle  then  applied  that  things  acquired  in  war  remain,  as 
to  title  and  possession,  precisely  as  they  stood  when  the  peace 
took  place.  "Peace  gives  a  final  and  perfect  title  to  captures 
without  condenmation,  and,  as  it  forbids  all  force,  it  destroys 
all  hopes  of  recovery  as  much  as  if  the  vessel  was  carried  infra 
prcBsidia  and  condemned." 
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Kentral  Goods  on  Enemy  Ships :  tlie  question  of  Freight. — If 
BB  (inoniy  ship  iin  mptur/d  with  ncutini  cnrpo  on  Ivjurd.  tho 
Cdjitors  iiro  entitled,  if  thej-  so  el«ct,  tci  ooit}-  the  cargo  to  its 
intended  deatiuation,  and  to  earn  tlie  fmgbt  there  payable. 
But  caplors  cannot  clnim  fi'eight  unlesa  they  carry  the  property 
to  its  {lurt  of  destinutiou,  or  ut  any  rate  to  the  country  iu  which 
the  lattur  is  sitiiaU'd  (y).  There  have,  however,  been  c-ason  in 
which  freight  has  been  allowed  to  captors  whore  the  goods, 
instead  of  being  taken  lo  destination,  have  been  carried  to  tho 
daimaiiU  in  their  own  country  (r).  In  Thn  Weldahorgartn  (a),  the 
TMsel,  hound  from  Philadelphia  to  lAabon,  had  been  brought 
into  B  British  port  under  an  embargo  on  Swedish  veeaels,  and 
it  bocame  nwessary  to  discharge  tho  cargo,  which  was  forwarded 
in  another  TrRst'l.  On  the  release  of  the  vcseol  n  claim  was  mado 
against  the  cargo  for  freight,  but  the  Court  rejncted  this  applica- 
tion, ohserring  ihat  the  cargo  had  itself  been  a  suSercr  on 
aocount  of  the  ship. 

But  when  the  goods  hare  b'>on  sold  short  of  their  destiuation, 
»ren  though  the  sale  be  to  the  advantage  of  tlie  owncrt^,  thu 
oapturs  cannot  lay  ciniui  to  freight  (&).  And  where  freight  ia 
alloired  to  the  captors,  if  they  have  done  niij  dainago  to  tlio 

I,  the  amount  may  be  deducted  by  way  o[  sel-oH  or  com- 

ttion  (c). 

Xo  exception,  as  regards  capluretl  cargo,  is  made  by  the  Court 
lo  the  rule  respecting  i>aynieut  of  pro-raid  freight.  Thus,  delivery 
by  a  neutral  carri'?rto  the  captor,  at  a  [lort  selected  by  llto  latter, 
ia  d«omed  a  delivery  under  the  original  contract,  and  the  full 
freight  du«  at  doelinotion  must  be  paid  by  the  captor.  On  ibe 
other  hand,  ns  appears  abovr<,  a  cnpt«r,  in  order  to  cam  freight 
from  a  neutral  consignee,  must  carry  tho  cargo  to  its  destina- 
tioa,  and  ho  has  no  right  to  port-payment  for  dcUvorj-  at  a  port 


(^  Th«  IHana.  5  Bob.  07 ;  Tlie  Vrow  HeDrietta,  it.  75.  But  cf.  The 
WlDicteiliw  Elninon,  3  Rob.  231. 

(f)  Tbe  Fortniu.  4  Bob.  378 ;  Tiie  DUns,  ivpra ;  The  Vrow  Aona 
CMhuJna.  6  Rob.  389. 

(•)  1  Rob.  IT.     Vti'  iil»  Tlie  iMbella  J&oobina,  4  Rob.  TT. 

{i)  The  Trow  Anna  CkUwitia,  tiyn. 

(4  The  Fartnu,  mpr*. 
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filiort  of  audi  destination.  (The  converse  view, — Belligerent 
ObUgatioita:  payment  of  Frciglit  to  Neutral  CorrierB  (p.  339, 
in/m)  ia  of  some  interest  in  connexion  witli  the  foregoing 
remarkH.) 


Inswanee,—  Capture  generally. 

The  common  foiin  of  the  Engliah  policy  of  nmrine  inBuranco 
espresslj-  protects  iho  assured  against  the  risk  ot  capture. 
"Touching  the  adventures  and  perils  which  we,  tho  aesurora, 
are  contented  to  bear,  nud  do  tako  upon  ua  in  this  voyage,  they 
are," — saja  the  Lloyd's  policy — "of  the  seas,  men  of  war,  fire, 
enemies,  pirates,  rovers,  thiiwes,  jettisons,  letters  of  mart  and 
counter-mart,  surprifinls,  takings  at  sea,  reatraiiits  and  detain- 
ments of  aU  kings,  princes,  and  people,  of  what  nation,  conditioo 
or  quality  soever  "  {d).  In  cases  where  the  iinderwriterB  intend 
to  cselude  hostile  risks,  they  do  so  by  inserting  a  special  clause 
commonly  known  as  the  "P.  0.  &  S."  or  "free  ot  capluro" 
clauBe  {e).  The  risk  of  hostile  captui'e  is  thus  covMed  in  the 
body  of  all  the  marine  policy  forms  in  common  use  iu  England ; 
and  if  the  underwriter  in  any  case  decides  to  exclude  the  risk, 
ho  does  so,  as  just  stated,  by  inserting  a  clause  expressly  to  over- 
ride the  words  including  it.  A  large  proportion  of  British 
tonnage  is,  however,  insured  in  the  eo-eallod  Mutual  Insurance 
Cluha  or  associations  of  shipowners.  Whether  war  risks  are 
covered  by  the  conditions  of  the  insurance  in  such  clubs  must  In 
each  case  be  ascertained  hy  reference  to  the  club  terms. 

It  is  now  settled  law  in  this  country  that  as  between  the 
underwriters  and  the  assured,  the  vessel  insured,  if  captured,  is 
primd  facie  to  be  deemed  a  loss  within  the  policy,  notwith- 
standing that  she  be  never  condemned  or  oven  taken  into 
port(y).  It  is  tlie  fact  of  the  capture  which  constitutes  the  loss; 
and  the  circumstance  that  the  vessel  may  possibly  bo  suhse- 
quently  released  or  rocnpturfd,  and  that  by  the  law  of  Great 


[^)  Tlio  luUawin^  claniw  U  Mmctiniei  uMiertcd  in  polioiM  on  rosacU 
diartered  b;  the  govenuaent  for  emp]o;meDt  in  comuixioii  with  hoatiiitia : 
"To  inrJudo  vu  [iski  eictpt  tliaH  tnkni  Iiy  H.  U.  OoTpnunnit."  Owen'a 
Hu.  Into*.  Nolra  and  Clniuai.  2iid  ed.  p.  100. 

(r)   V%di  u  to  lliii  oIhok',  uth  War  Wftrrutin.  p.  3S0,  Ix/ra. 

[/]  Uoae  r.  Willicn,  %  Dorr.  091  \  wA  p.  73,  u^r*. 
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Britain  the  property  is  deemed  to  remain  vcetod  in  the  owners 
until  the  vessel  has  been  condemned  by  a  Court  nf  prize,  does 
not  nflect  the  position.  It  can  never  be  positively  affirmed  that 
a  captured  vessel  remaining  afloat  can  by  no  poseibility  como 
again  into  the  owners'  posseesion,  and  ships  may  bo  justififtbly 
cnplured,  though  the  captors  fail  to  obtain  condemnation  by  the 
tribunals  of  priz«.  And  whether  the  capture  be  legal  or 
illegal  (y),  or  effected  under  a  mistake  (A),  the  underwriters  are 
equally  liable.  Capture  is  primd  /aei»  n  case  of  constructive 
total  loss  (t),  and  gives  the  right  to  abandon  to  the  underwriters 
on  receipt  of  the  announcement  of  the  capture,  If  the  under- 
writers accept  the  tender,  the  question  of  lialiility  becomes 
theriiby  definitely  fixed.  If  on  the  other  hand  the  abandonment 
be  declined,  it  remains  for  the  assured  either  to  bring  their 
action  forthwith,  or  to  abide  Uie  issue  of  events  and  claim 
ultimately  as  for  an  average  loss.  As  a  general  jirindplo,  if  a 
loss  be  in  fact  total,  there  is  nothing  to  abandon,  and  the 
assured  can  claim  for  payment  of  the  sum  insured  without 
previous  abandonment.  In  the  case  of  constructive  total  loss, 
howerer,  the  position  ia  different,  and  notice  of  abandonrntrnt  is  a 
nrrrmnij  preliminary  to  the  right  Co  recover  as  for  a  total  loss. 
If,  before  action  brought,  news  be  received  of  the  safety  of  the 
ship,  by  Telea»e,  rescue,  recapture,  or  otherwise ;  or  it  the 
aasored  so  proceed  as  to  indicate  their  iiitentiou  to  claim  as  for 
an  average  loss  and  to  waive  the  right  to  claim  as  for  a  total 
loss ;  t]ien  the  claim  will  be  not  for  total  loss,  but  for  the  actual 
damages  and  costs  caused  by  the  capture.  As  in  other  cases 
giving  rise  to  tender  of  abandonment,  the  assured  must  make 
up  their  mind  as  to  the  course  to  be  taken  so  soon  ns  the  facts 
communicated  to  them  enable  them  to  come  to  a  decision.  They 
must  not  stand  by  from  day  to  day  before  deciding  to  abandon, 
■a  by  to  doing  they  may  bo  deemed  to  have  elected  to  claim  as 


(f)  OoM  r.  Witiiew,  2  Burr.  683,  691.6,  and  p.  73,  .V"- 
{\)  Lonnor.  JuK)n,3E.  £E.  lOOi  28  L.  J.  [Q.  B.)  33T. 
(i)  Of  coarse^  if ,  in  the  oaM  of  obt^,  onlj-  a  portion  of  it  Iw  on  Loard  o 
mffOm  of  th*  Tcoel,  and  oaly  nich  portioo  be  oapturod,  tliij  luw  will  aot  I 
total ;  asd  in  thU  cmt,  il  liie  imnuwioa  be  free  of  particular  avengs, 
qvartion  nsy  aiiM  «a  to  Iha  Halnlity  of  underwriten.  As  to  thia,  m 
McAiDnr'BCOtittwlof  Insce.,  Isted.  254-S. 
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for  an  average  loss.  The  reason  for  tills  is  that,  if  inunediate 
notice  of  abandonment  be  given  to  underwriters,  they  are  thus 
put  in  a  position  to  take  prompt  steps  to  protect  their  interests, 
whereai?  by  the  indet-iaion  of  the  assured  the  oppirLuuity  to  take 
such  protective  monsures  at  the  outset  may  have  been  lost  to  them. 
But  though  tlie  assured  may  thus  lose  their  right  to  abandon, 
the  right  will  revive  if  eircumatancea  should  aubsequeully  occur 
to  renew  the  optiou  of  dectsiau. 

In  Slriii'jer  v.  Engliih  Mar.  Ituce.  Co.  (t'l,  the  assured,  instead 
of  abandoniug  on  neva  of  the  capture,  as  they  might  have  done, 
intervened  iu  the  suit  for  condemnation,  with  the  result  that 
judgment  was  given  in  their  favmir.  Against  this  decision,  how- 
ever, an  Appeal  was  lodged  by  the  captors,  and  pending  the  final 
jiidgniout  the  goods  insured  were  ordered  by  the  Court  to  be 
sold,  in  default  of  bail  or  dejiosit  in  American  currency  up  Ui  their 
full  value.  The  condition  of  the  American  currency  was  at  that 
time  very  unsatisfactory,  and  the  aasured  declined  to  provide  the 
security.  Tlie  underwriters  simihirly  declbing  to  interfere,  pro- 
eucilings  were  instituted  against  them  for  payment  of  n  total 
lose  nuder  the  policy.  The  Court  decided  for  the  plaintifFa. 
The  latter  had,  it  was  true,  tendered  at  the  outset  no  notice  of 
abandonment,  but  the  subsequent  material  alteration  in  the 
circumstances  revived,  it  was  held,  their  right  to  abandon. 

Ah  hna  already  been  mentioned  nib  Smhargo  and  Hcprisals  (/), 
ahatidoumeut  of  the  ship  carries  with  it  the  right  to  the  freight 
in  courae  of  being  earned  by  her.  Shipowners,  therefore,  have 
to  take  care,  when  ahnudoning  their  ship  to  underwriters,  to 
secure  themselves  for  pajTuent  of  total  loss  by  underwriters  on 
freight.  For  if  underwriters  on  sliip  accept  ubaudoument,  and 
the  ahip  be,  for  example,  released  hcfuro  action  brought  against 
thoso  on  freight,  the  shijHiwner  will  be  in  the  position  of  having 
alionnted  his  frt-ight  iu  favour  of  the  hull  underwriters,  without 
having  any  right  to  claim  fur  a  total  loss  under  the  policy  on 
freight.  Api>arently  it  may,  during  huslilities,  be  im  occn^on 
a  potitio  coumu  for  underwriters  on  ship  to  accept  abandonment, 
as  by  eo  doing  they  may  acquire  the  title  to  a  considerable 


[t)  L.  B.  4  Q.  B.  GTfl  i  S  Q.  B.  G9). 
CO  P.  36,  "WT". 
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Ereiglit, — tlie  mom  so  as  the  haie  risk  of 
or  deteoitioii  maj  hare  fotved  the  nit«  of  freight  to  a 
point  modi  la  excess  of  rales  cnireDt  in  times  of  peace. 

If  after  aeeeptaaee  of  abaa*laiiiD«tit,  bnt  before  payment  of 
loas,  tbe  ahip  be  agaio  ia  satetf,  andennitcn  haTe,  n'^twith- 
rtanrtiwg,  to  eoDaimimata  thair  acceptance  by  paying  the  sum 
iaaored  under  the  policy  (m).  The;  are  under  no  legal  oLliga- 
tioB  to  accept  aboadocunent,  bat  if  they  tHwt  to  do  so  they  miut 
needa  abide  by  their  decision.  On  abandonment  being  accepted, 
or  <n  a  total  Iom  bein^;  paid,  tbe  aamied'e  title  to  the  property 
beooine*  transferred  to  the  ondervritera,  irith  vhom  it  rests 
nntfl  Erected  by  coadeoknatian.  If  the  reeee]  be  ultimately 
raleased,  then  the  various  onderwritera  concerned  vill  hare  to 
dnnde  as  to  tbe  conne  to  be  adopted  with  the  property.  For 
this  puipoce,  a»  has  been  already  mentioned  tub  Embargo  and 
RepRsals(n),  it  may  be  neceesary  tor  all  concerned  to  rest  the 
property  in  trustees  to  be  by  them  sold  and  appcntioaed  orer 
the  TsrioBS  interests  inrolred. 

The  assured  csnnot  abandon  to  nndertrriters  on  the  ground 
that,  thoDgh  restitution  may  in  tact  have  been  decreed,  they  are 
mKatime  out  of  poaaeosioD  of  the  property  (n). 

If  a  sentiul  Teasel  be  eetied  by  a  belligerent,  and  taken  into 
poet  in  Older  to  be  examined  as  to  the  nature  or  ownership  of 
her  cargo,  soch  a  seizure,  although  not  intended  as  a  capture, 
k  a  detainment  for  which  nnderwriters  are  expresslr  liable  under 
thn  policy.  And  as  between  underwriter  and  assured,  a  loss  so 
arisisg  is  to  be  dealt  with  as  if  the  seizure  had  been  with  a  rieir 
to  oondenuialion  of  the  vessel  in  a  prise  court  of  the  captors  {p), 
Belligeretitjt  have  a  right  to  visit  and  search  all  neulral  prirate 
,  and,  in  ease  of  need,  to  carry  theai  into  port  for  farther 
tj"on{y). 

If  in  cnae  uf  capture  the  claim  under  the  policy  be  treated  as 


I 


(■]  toiiii<.itcit>«te>B,ii>o«-iP.c.i:i.  rut 

I  iMd.  k  B.  lit. 

M  ra.p.*«,«„r«. 

M  AnMrnVi  IsMa.,  £&  ed.  ^  lOlS. 
Ilstaa,  9  EaMt,  tSI. 


s1m>  Hi^acn  r.  Hsiriaoo, 


(f)   r«4r  M  to  lU^  sMfBdGgOTMt  Bights  sgamRKeattaU,"  Tint  and 
BaSMh,"  f.  IH. 
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in  the  nature  of  an  average  loeg — ns,  for  instance,  if  tlio  veasel 
be  released  or  escape  before  action  brougbt  against  undenvriters 
— expenses  or  costs  resulting  to  the  property  insured,  in  conse- 
quente  of  the  capture,  aro  claimable  under  the  policy  (r).  For 
example,  tho  vessel  may  be  recaptured,  in  which  case  salvage 
will  bo  payable  to  the  reeaptorB(»}.  Or  special  charges  maybe 
incurred  by  ship  and  carjfo  in  the  port  of  detention ;  or  expeusea 
may  be  incurred  in  contesting  the  caplore'  suit  for  condemnation, 
or  in  appealing  against  a  judgment  in  their  favour.  Or.  as  in 
Berens  v.  liucier(t),  where  a  neutral  assured  pays  to  belligerent 
captors  a  sura  ol  money  as  a  compromise  iond  fide  made  in  order 
to  prevent  condemnation  in  a  prize  Court, — wlietlier  as  a  fact  the 
property  be  legally  subject  to  condemnation  or  not, 

II  during  the  process  of  adjudication  the  cargo  be  exjwsod 
\a  material  deterioration  the  Court  may  order  it  to  bo  sold  in 
default  of  bail  being  provided. 

If,  as  has  already  been  observed,  the  underwriters  elect  to 
accept  abandonment,  their  liability  under  the  policy  becomes 
ipto  /ado  fisod ;  and  the  assured  are  also  precluded  from  going 
bock  on  their  tender.  On  acceptance  of  abandonment  the 
whole  interest  becomes  vested  in  the  underwriters  as  from  the 
time  of  the  occurrence  giving  rise  to  it,  and  all  consequent 
costs  and  charges  are  accordingly  lor  their  account.  If,  on  the 
other  hand,  underwriters  decline  the  tender,  and  the  assured 
decide  to  proceed  for  payment  of  total  loss,  it  will  lie  on  the 
latter  to  prove  the  existence  of  the  facts  on  wltich  their  claim  ia 
based.  Mere  rumour  or  report  will  not  servo  tlieir  jiurposc ; 
and  i(  it  should  turn  out  that  the  state  of  circumstances  on 
which  they  relied  in  support  of  their  claim  had  ceased  to  exist 
at  the  time  of  bringing  the  action,  the  fact  that  the  report  relied 
upon  was  true  at  tlio  time  they  heard  of  it  will  not  benefit  them. 
In  other  words,  although  a  (constructive)  total  loss  may  have 
occurred,  if,  nevertheless,  it  shall  have  ceased  to  exist  before 
action  brought,  it  cannot  bo  enforced  against  underwriters.  In 
anch  a  case  the  real  damnification  under  the  contract  of  insurance 
is  such  loss  or  damages  as  may  have  been  incurrbd  in  conae- 


(r)   n^  u  to  tU*,  mi  OwtB  and  DsmsgM,  p.  SU,  vtfr 
(i)   r>^  mi  Bccaptnre,  p.  I2G,  m/m. 
(^  1  W-  BL  313.    T'Jii  iIk  2  Bazr.  883. 
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queues  of  the  capture,  aad  for  Una  only  are  tho  undeiwritera 
liable  («), 

If  UDderwritcn  decline  to  accept  abaadonment,  and  ia  place  nf 
doin^f  so  make  a  compromiae  vith  tbe  assured,  they  cannot 
afterwards  lay  ctum  to  any  sura  awarded  to  tho  as'surod  in 
respect  of  the  circumstancea  which  led  to  the  tender  of  abandon- 
ment. Thus,  where  a  Britiah  vessel  was  condemned  by  the 
Braziliftn  GoTemment  for  on  alleged  breach  of  blockade,  nod  the 
underwriters  came  to  a  compromlso  with  the  assured,  Ihey  were 
aubee^ueutly  held  to  have  no  claim  on  a  sum  paid  by  the  said 
goveromeiit  as  compenBation  to  the  assured  (j;). 

It  does  not  necessarily  follow  that  if  there  ho  a  rw-apturo 
thvrc  can  he  no  claim  for  total  loss.  If,  for  example,  the  voyage 
bo  pmctically  lost,  or  the  property  bo  bo  deteriorated  in  value,  or 
thft  charges  for  aalvage  and  for  bringing  the  property  to  its 
dcaUaalion  be  so  heavy,  that  tho  assured  may  reasonably  dM^lino 
to  reanme  possession,  a  total  loss  will  be  duo  under  the  policy. 
This  waa  decided  in  Goti  v.  Wilhert  {y).  This  was  an  insurance 
on  the  vessel  David  and  Rebecca  with.  &sh  from  Newfoundland  to 
Portugal,  Spain,  or  England;  and  there  was  a  second  insurance  on 
the  fish.  Tho  vessel  was  captured  by  the  French  and  manned 
by  a  prize  crew.  After  eight  days  she  was  recaptured  by  a 
British  prirnteer  and  brought  into  Milford  Haven,  when  the 
untred  tendered  abandonment.  It  appeared  that  before  the 
capture  by  the  French  the  vessel  had  been  rendered  practically 
noBcavorthy  by  violent  weather,  and  that  a  part  of  her  cargo 
had  been  jettisoned.  And  whilst  she  was  ut  Klilford  Haven, 
after  ihu  offor  of  abandonment  and  before  she  could  ho  refitted, 
ths  rest  »f  the  cargo  Mas  spotted.  And,  besides  all  this,  there  was 
due  to  tho  rocaptora  as  salvage,  under  the  law  then  prevailing, 
fifty  per  cent,  of  the  value  salved.  The  real  deatinfttion  was,  it 
vonld  appear,  Spain  or  Portngol.  Lord  MnnsGeld  found  that 
in  thue  cironmstonces  the  voyage  was  as  absolutely  defeated  as 
{f  the  ship  hod  been  wrecked  and  a  third  oi  a  fourth  of  the  goods 


(a]  ftXUrKoi  r.  AilcUc,  1  U.  &  S.  3P3  ;  Bainbridge  r.  NeOtoii,  10  £ait, 
tt> ;  PWMini*  F.  Scutt,  1  Taant.  3G3 ;  Fulkner  c.  Bitchie,  3  U.  &  S.  S'JO. 
r<*ako  AnionM.  6th  id.  OBZ-e. 

(>}  Bioak*  r.  UoDunndl.  1  T.  A  C.  &n.  See  kIso  Tunna  r.  Edsuda,  12 
XHt,iB8;  and  Bluwpotr.Dk  Carta,  1  Eden,  130. 

tr)  S  Bon'.  U3. 
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saved.  The  cargo  must  from  its  nature  have  bean  sold  where  it 
was  brought  in,  nnd  as  to  the  ship,  the  lo8a  coiild  not  be  esti- 
niftted,  and  the  salvage  due  in  respect  of  it  oould  not  b(?  better 
fixed  than  by  a  sale.  In  such  a  case  thern  was  no  colour  to  say 
thot  the  assured  might  not  disentangle  himself  from  unprofitable 
trouble  and  further  expense,  and  leave  the  insurers  to  save  what 
tht>y  could.  Judgment  acoordingly.  In  this  case  Lord  Mansfield 
luid  t'()nsiderable  stress  on  the  tavt  that  the  voyage  was  lost,  and 
fur  a  long  period  subsequently  the  same  doctrine  was  recognised 
by  the  Courts.  It  has,  however,  since  been  definitely  decided 
that  the  loss  of  the  voyage  has  nothing  to  do  with  the  loss  of  the 
ahip(=). 

The  application  of  the  principle  laid  down  in  Oosm  v.  Wither* 
will  of  course  depend  ia  every  case  upon  the  stjito  of  facts  exist- 
ing at  the  time  of  action  broug-ht.  and  the  tendency  at  the  present 
day  will,  it  is  apprehended,  not  bo  in  favour  of  a  wider  appli- 
cation of  the  principle.  In  Hamilton  v.  MmdtM{a)  the  ship 
Nftby,  bound  fi'otn  Virginia  to  London  with  tobacco  in  hogsheads, 
was  captured  by  the  French  and  taken  towards  France  in  charge 
of  a  jirizo  ctew.  On  the  voyage  she  was  recaptured  and  brought 
into  rtymouth.  The  assured  abandoned  to  the  underwriters  on 
the  ship,  who  declined  acceptance,  and  the  ship  was  then 
brought  to  London  under  an  order  of  the  owners  of  the  ritrgo 
and  of  the  recaptors.  The  Court,  dealing  with  pluintiffs'  pit-as, 
found  (I)  that  the  shipowners  had  never  been  divested  of  their 
pnigMirty.  the  ship  nut  having  been  condemned,  though  [i)  it  was 
true  that  after  tlte  capture  there  was  a  total  loss  under  the  policy, 
but  only  until  the  recapture;  (3)  that  the  voyage  was  not 
totally  lo4t,  ship  and  cargo  being  sate,  and  the  obstruction  being 
but  temiKJrary  ;  the  recaptors  having  no  right  to  demand  a  sale ; 
nnd  (4]  that,  the  thing  insured  being  in  safety,  the  assured  had 
no  right  to  abandon :  their  claim  was  for  the  damniScalion  sus- 
tained at  the  time  the  action  was  brought,  and  not  for  a  total 
loss.     Judgment  for  defendants. 

The  cose  of  ilcfeer  v.   litntUnon  (i)   was  decided  for  the 


(i)  pAtwnu  w.  Beott.  3  Tsant.  863 ;  Fallmar  < 
Svc  hIko  AnuiuU'a  Inaco.,  &lli  «d.  p.  SU3,  n. 
(fl)  a  Butt.  1203. 
(i)  1 IL  &  S,  £76. 
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luaiired  aomewhat  on  the  linos  of  Go»i  v.  Withers,  lupra.  A 
■hip  bound  from  Liverpool  to  the  Africiin  coast,  after  being 
captured  and  plundered  by  the  Frenth,  wiia  by  iheni  givon  up 
lo  the  maater  of  a  Portuguese  prize,  who  look  her  into  Fayal 
and  chumod  hor  as  a  gift  from  tho  cuptura.  The  local  Court 
diwidod  against  this  claim,  aud  the  possessors  appealed.  Fend- 
ing this  appeal,  tho  English  owners,  by  allowing  what  remained 
o(  the  cargo  to  be  sold  and  the  proceeds  to  be  dnfiosiled,  obtained 
the  release  of  the  ship,  and  brought  her  to  LiverpooL  On  her 
airiral,  the  owners  proceeded  for  a  total  loss  on  the  ground  that, 
owing  to  the  soiall  value  uf  the  vessel  in  her  dismantled  condi- 
tion, together  with  tho  expenses  of  bringing  her  from  Fayal  and 
tho  liabilities  overhanging  at  that  place,  tliey  were  exposed  to 
tho  prospect  of  having  to  pay  more  than  the  ship  was  worth. 
Tho  Court  decided  that  the  peculiar  circumstances  of  the  ease 
justified  the  demand  for  payment  as  for  a  total  loss,  and  gave 
judgment  accordingly. 

Id  Broutn  V.  Smi'tA  {c)  the  facts  were  somewhat  analogous,  and 
Iho  drrisiun  was  also  given  for  the  assured.  In  this  case  the 
crew  ran  away  with  the  ship,  which  was,  however,  subsequently 
brought  by  a  British  man-of-war  into  Ijarbados,  where  the  autho- 
riti*-*  sold  the  cargo  and  stores  to  pay  salvage,  and  left  nothing; 
liut  the  hull  Bud  rigging. 

The  judgments  in  lUUliworih  v.  Wise  (7  B.  &  Cr.  794) ;  Chap- 
man v.  Brnson  (5  C.  B.  330) ;  Tharneieif  v.  Ihbion  (2  B.  t  Aid. 
SI3),  referred  to  in  jVrnould's  Insce.,  pp.  994 — 99B,  relate  In  cases 
uf  privation  of  property  arising  from  causes  other  than  capture, 
bat  in  which  the  same  principles  apply  between  underwriters 
Kod  nseurod.  Tbe  cases  of  Dean  v.  llomln/  [3  K.  &  B.  180)  and 
Uiamx-Jantor,  (2  E.  i  E.  100;  28  L.  J.  (Q.  B.)  337  ;  Amoiild's 
Ibsc*.,  6th  vd.  B06,  997),  also  show  decisions  baaed  on  the  prin- 
ciplra  alnuidy  set  forth.  The  decisions  mentioned  tub  Embargo 
(pp.  36 — IB,  supra)  nmy  also  bo  referred  to  in  this  connexion. 

If  a  rosMil  be  aold  in  a  prixe  court  of  tho  captors,  purchased 
liy  thu  master,  and  brought  back  to  the  country  of  her  owners, 
<*a  thtt  laat  named  assert  a  claim  for  total  loss  under  tho  ^ralicy? 
I  in  thfl  United  States  appear  to  go  upon  the  lines  that 


(*)  1  Dow's  P.  C  Zi9. 
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the  master  in  re-punihasing  is  acting  as  the  owners'  agent,  and 
the  decisiona  in  this  country  seem  to  favour  the  same  view. 

In  McMasler»  v.  Shoolbred {d)  a  ship,  having  beon  condemned 
by  a  tribunal  incompetent  to  adjudicate,  was  purchased  by  the 
master  and  conveyed  home  before  action  brought  by  the  ownprs. 
The  latter  refused  to  adopt  the  purchase,  and  claimed  for  a  total 
lose.  Ixird  Kcnyon  held  that  the  loss  was  to  be  treated  as  aa 
average  loss,  especially  aa  no  notice  of  abandonment  bad  been 
given.  A  similar  decision  was  given  in  Wilaoa  v-  Fortter  (e), 
where  the  ship  was  illegally  seized  at  her  port  of  discharge,  and 
condemned  and  sold.  The  master  bought  the  vessel,  repaired  her 
under  bottomry,  and  brought  her  home ;  but  tho  owners,  refusing 
to  satisfy  the  bond  and  allowing  the  vessel  to  be  sold,  claimed 
for  a  total  loss  without  notice  of  abandonment.  Ileld,  that  the 
seizure  and  condemnation  having  beon  illegal,  the  owners  had 
never  been  divested  of  the  property,  and  that  the  claim  was  to 
he  settled  on  the  basis  of  an  average  loss. 

But  the  master  of  a  vessel  captured  by  the  national  enemy, 
before  entering  upon  any  scheme  of  ro-purchnse,  must  well  con- 
sider whether  such  an  operation  on  his  part  may  not  involve  him 
or  liis  owners  in  the  consequences  attending  a  breach  of  the  lawa 
prohibiting  ransom  [/)  or  trading  with  Hw  enemy  (jr). 

In  Kuleii  Kemp  v.  Vigne  (A),  a  vessel  was  captured  and  Buhse- 
quently  released,  but  not  until  her  cargo,  which  was  of  a  perish- 
able nature,  had  been  sold.  Instead  of  proceeding  on  her  voyage 
she  deviated  to  another  port  and  was  lost  by  perils  of  tho  seas. 
The  assured  claimed  for  a  loss  as  by  capture,  but  the  Court 
ducidod  against  this  averment,  declaring  that  after  the  cnptnro 
the  policy  might  still  have  been  comphud  with  by  the  vessel's 
proceeding  to  her  original  destination. 

If  a  loss  be  apparently  due  to  the  joint  operation  of  capture 
and  of  perils  of  the  sea,  the  circumstances  must,  in  case  of  need, 
be  analysed,  and  the  Iwts  ascribed  to  the  eause  to  which  it  has 
rightly  to  be  attributed,  ot  applied  to  both  causes  in  such  pro- 
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portioa  aa  the  facts  as  ascertained  may  indicate.  lu  Gre'tt  t. 
Elmilie  {{),  a,  vessel  insured  "  against  total  loss  only  "  was  driven 
ashoru,  Bustaining  no  hurt,  but  being  captured  by  the  enemy. 
Thin  was  hold  to  be  a  loss  by  capture  and  not  by  perils  of  the 
sea,  Lord  Kenyun  remurking  that  if  the  vessel  had  been  drivea 
on  any  other  coast  but  that  of  an  enemy  she  woidd  have  been  in 
perfect  safety.  And  in  Ilalm  v.  Cobhett  (i),  where  gorida  insured 
free  of  capture  were  placed  in  imminent  ri^k  of  total  loss  owing 
to  the  vessel  having  been  driven  on  a  sandbank,  and  were  saved 
from  such  lo&a  only  by  being  salved  by  the  enemy,  by  whom 
they  were  confiscated,  the  Court  held  that  tlie  loss  was  due  to 
perils  of  the  sea.  Again,  in  Lhie  v.  Janson  (/),  where  a  ship 
warranted  free  from  American  condemnation  was  driven  on  the 
American  shore,  and  there  eeixed  and  condi-'mned,  it  was  held 
that  the  total  loss  by  capture  discharged  the  underwriters  from 
any  daim  in  respect  of  the  antecedent  stranding,  any  damage 
cauaed  thereby  not  having  prejudiced  the  assured.  But  the 
recent  decision  in  lonitltt  v.  Vnivartal  Insurance  Co.(m)  very 
plainly  sets  forth  the  law  govomiug  cases  of  loss  arising  jointly 
from  tnjiture  and  from  [■erils  of  the  sens.  This  was  an  insuranco 
un  some  G.UOU  bags  of  collee  shipped  during  the  Americiin  Civil 
War  from  Eio  de  Janeiro  to  New  York,  and  the  polity  was 
warranted  "  free  from  all  oonaeciuences  of  hostilities."  The 
Ounfederatea  having  extinguished  the  Capo  Hatteras  Light,  the 
Tvwrl  went  ashore,  and  ultiiuattdy  broke  up.  Before  this  latter 
ttvent,  however,  about  120  bags  of  coffue  were  saved  by  local 
fitdtiTmen,  and  other  l,UU(l  bags  could  have  been  also  saved 
but  for  a  dispute  which  occurred  between  the  Confederate 
•oldien  and  the  fiflhenuen.  The  Court  held  that  the  120  bags 
mIvoI  and  cuutiscated  were  lost  owing  to  the  hostilities,  and  that 
the  l.tiDU  bags  which  ought  to  have  been  salved  must  also  be 
dMBLKl  to  have  been  lost  owing  to  the  same  cause.  That  as  to 
Um  remainder,  which  could  not  have  been  salved,  its  loss  had  to 
bt  sttributcd  to  perils  of  the  eoa.     Erie,  C.  J.,  illustrated  Ms 


(i)  pMkp,  212. 

ti)  3  Biag.  20E. 
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judgment  in  words  to  the  following  effect  {») : — Suppose  a  ship- 
master, chasod  by  a  crniscT,  to  avoid  capture  runs  ashore,  or 
runs  into  a  bay  where  there  is  neither  harbour  nor  anchorage, 
and  being  unable  to  beat  out  is  driven  ashore,  the  loss  or 
damage  by  suth  gi'oundiug  is  a  consequence  of  hostilitieB,  and 
within  the  exception  :  not  ao  if,  in  the  second  uase  aupposod,  slia 
does  come  out  of  tho  bay  and  pursue  her  voyage,  but  is  after- 
wards lost  in  a  elorra  which  she  would  have  eacapeil  liwl 
she  not  been  jiuraued  and  changed  her  course.  8upi>oai?,  again, 
the  ship  is  going  to  a  port  where  there  are  two  thannela,  in  one 
of  which  a  torpe<la  haa  been  laid  by  the  enemy.  If  the  master, 
not  knowing  thi^,  goes  into  tho  channel  wheru  the  torpiidu  ia, 
and  is  blown  up,  this  is  within  the  exception  ;  not  ho  if.ltnowiiig  i 
uf  tho  torpedo,  he  takes  the  other  channel  to  avoid  it,  and  by 
uuBkilfiit  navigation  runs  aground  there. 

The  "  consequences  "  intended  were,  it  was  held,  such  as  con- 
stantly follow  the  operation  of  tho  same  cause ;  and  it  could  not 
be*  maintained  on  behalf  of  tho  underwrilcrs  that  a  vessel  could 
not  pass  tho  Capo  in  tho  ordinary  course  of  a  coasting  voyage  io 
the  ubseni^e  of  the  light. 

In  effect,  aa  regards  the  5,000  bogs  lost  by  perils  of  the  seas, 
their  loss  was  to  he  ascribed  tu  the  stranding  on  the  reef  as  t 
proximate  cause  ;  the  extinction  of  the  light,  the  consequence  uf   { 
the  hostilities,  being  the  remote  cause.     For  this  loss  could  not    i 
bo  predicated  as  tlio  constant  effect  of  the  light  being  out,  and  tba 
going  ashore  eoidd,  therefore,  not  be  regarded  as  such  a  "conse'' j 
queuce  of  hostilities"  as  was  contemplated  under  the  clause  in   ( 
tho  policy.     Judgment  accordingly  for  the  assured  in  respect  o 
tho  (obout)  6,000  hags  lost  by  perils  of  the  seas ;  for  tho  under- 
writers in  respoi^t  of  the   1,120  bags  lost  by  hostile  capture. 

If  a  sliip  be  lost  by  being  bamitrously  delivered  into  the  hand 
of  thf  oiiBmy,  the  loss  con  be  claimed  for  aa  being  duo  either  to   ] 
capture  or  to  barratry  (o).     But  if,  as  in  the  cose  of  Slamma  v. 
Srutcn  {p),  a  vessel  be  destroyed  by  tlie  onemy  owing  to  tho   1 
captain  having  put  into  a  port  where  he  was  exposed  to  this   I 
ooiiliugency,  barratry  cannot  be  alleged  against   him  if  in  so 
doing  be  was  acting  with  the  privity  of  his  owners. 

(i>jLowDil»i*sLavaf  HuiuoIsMv^p.  US.   BuisMiUivjudfrmentstlongtli. 
(b]  AmiD^n  r.  TiunavKJO,  1  Cunp.  620.     Bat  cf.  Cory  r.  Barr,  mfrm 
ip)  2  8lT.  117S. 
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Infoifell V.  H^de  (1854)  (j),  a  ship  had  teen  ineurwl  "wnr- 
raotod  free  from  capture  and  seizure,  and  the  cuneequeiices  of  any 
attempt  thereof."  Her  crew,  on  a  deoiODstration  by  u  ItucBinn 
battery,  dropped  anchor  and  fled  from  the  vessel,  which  w  as  there- 
upon fired  uiH>u  nud  sunk.  The  Court  held  that  this  was  a  capture 
within  the  meaning  of  the  warranly,  Tlie  vessel  waa  a*  much 
"  semid  "  as  if  the  Russians  had  sunk  her  by  means  of  a  boat's 
oreir  from  the  shore.  They  could  have  brought  her  to  the  shore, 
but  they  preferred  to  Bend  her  to  the  bottom.  The  warranty, 
said  tlio  Cnurt,  extends  "  to  any  capture  or  seizure  thereby  the 
ahip  18  destroyod  or  lost  or  damnified  ....  any  capture  or 
•uiiurs  wheruhy  the  ship  is  lost  to  the  assured." 

Ill  Cory  T.  JtfirT{r)  a  Tesstd  similarly  insured  was  seized  by 
tie  Spanish  authuritiee  for  smuggling,  and  for  the  consequent 
expcDMis  thu  owners  claimed  under  the  policy,  notwithstanding 
th«  warranty,  ou  the  plea  of  barratry.  It  was,  however,  decided 
that  the  warranty  agaiuat  capture  extended  to  capture  however 
caused,  and  that  it  therefare  practicully  overroile  the  agreement 
lo  indemnify  in  respect  of  barratry  ho  far  as  conccrued  horrutry 
remOting  in  capture. 

Though  a  Geizure  be  only  of  a  temporary  nature,  it  must  none 
tbo  1ms  1)0  regarded  as  a  seizure  vritliin  the  meaning  of  the 
wairantr  "  free  from  capture  and  seizure."  Thue,  iu  Johnatmi 
f,  Sogff  ((),  where  a  ressel  aground  in  a  river  was  boarded  by 
aatiTM  Bud  abandoned,  leaving  lier  in  such  a  condition  that  she 
•m*  rot  worth  repairing,  it  was  held  that  the  underwriters  were 
discharged  by  the  words  of  the  above  warranty  {f). 

The  marine  policy  espressly  mentions  "  enemies,"  "tukbgs 
at  sea,"  and  "arrests,  reatraints,  and  detainmunts "  as  risks 
covered  by  the  underwriters  ;  and  other  perils  rjusdrtn  generis  are 
(Tinprebenaively  referred  to  in  the  general  agreement  to  bear 
"all  othor  perils,  losses,  and  misfortunes"  happening  to  Iho 
■object-matter  of  the  insurance.  This  agreement  becomes 
opnative  when  property  issued  is  lost  or  damagi'd  as  the 
iaunediate  consequence  of  hostilities  provided  agninet  by  the 
Thns,  in  Culleti  v.  Butler  (u),  it  was  decided  that  the 


((I  U  Ik  J.  Q.  B.  U.     F^  alM 


(.)  inQ.  n.  D.  i3i. 

10   r.(fc«.i  Piracy,  p,  43S,  i 

{II)  B  H.  A  S.  «81. 


80     Beluoeeent  Rights  AOArasx  the  EsEsnr. 


Biaking  of  tlie  British  vessel  Indutliy  by  another  British  TOwel 
The  Midas,  the  latter  tliinklng  that  the  other  was  an  enemy 
aod  about  to  attack  her,  was  claimable  under  the  above  general 
words.  The  ploiutifis  Lad  pleaded  "  perils  of  the  seas  "  in  their 
first  count ;  and  the  general  words  in  the  second  ;  but  the  Court, 
being  Btronglf  of  opinion  that  the  loss  was  recoverable  undertlie 
second  count,  considered  it  less  raat^rial  to  diHCues  the  lirst. 
The  inclination  of  the  Court,  however,  seemed  to  be  against  the 
first  pli>a.  On  this  count  it  should  bo  noticed  that  Lord  Her- 
echoll,  in  a  recent  ease  (i),  observed  that  the  opinion  of  the  Court 
in  Ciillen  v.  ButUr  that  the  loss  was  not  a  loss  by  perils  of  the 
sea  Blood,  he  believed,  alone,  and  had  not  boon  sanctioned  by 
BubBequent  cases.  In  his  opinion,  every  loss  by  incursion  of  the 
eea,  due  to  a,  vessel  coming  acoidcutaJly  (using  this  word  in  ita 
popular  sense)  into  contact  with  a  foreign  body  which  penetratoH 
it  and  causoa  a  look,  is  n  loss  by  perils  of  tho  sea. 

Again,  in  Sutler  v.  WUdman  (y),  the  loss  of  a  bag  of  dollars 
thrown  overboard  at  the  moment  of  capture  by  an  enemy  was 
hold  to  be  recoverable  under  the  bead  of  jettisoti.  If,  said 
Abbott,  C.  J.,  the  loss  was  not  by  jettison  in  its  technical  sense, 
it  was  something  rjusdcm  gtnfria,  and  therefore  within  the 
general  words  "  all  other  losses  and  nusfortunes."  The  jettison 
was  ot  an  extraordinary  ejiecies,  but  was  not  in  principle  dis- 
tinguishable from  the  case  where  tho  master  sets  fire  to  his  ship 
in  order  to  pri^veiit  her  falling  into  the  hands  of  the  enemy,  for 
which,  according  to  Einerigon  and  Polhier,  tho  underwriters  are 
liable,  Bayley.  J.,  expressed  the  opinion  that  tho  (acts  would 
have  supported  the  claim  whether  sot  forth  as  a  loss  by  jettison, 
by  euemius,  or  by  the  "  other  losses  and  miaf ortunoe  " 
in  the  policy. 

In  Uiigedorn  v.  Whitmore  (:),  damage  caused  to  cargo  by  the 
vessel  shipping  seas  when  in  tow  of  a  Brituih  man-of-war  which 
had  wrongfully  arrested  her,  was  held  to  come  within  tho  mean- 
ing of  tho  "  perils  ot  the  suae  "  iipecially  mentioned  in  tho  policy ; 
though,  as  Amould  points  out  (a),  such  a  loss  may  also  bo 
attributed  to  seizure. 


(■)  WOkhi  r.  Omnn  of  Cargo  ptr  Xwthn,  1!  App.  Cii 

(y]  3  B.  &  AJd.  39S. 

(:)  1  Stuk.  15T. 

{ii  Anunild'«IiiMML,athed.  1131. 
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It  a  Bhipmaster  finds  his  port  of  destinatioa  blocked,  he 
cftn  preeiimably,  as  was  suggested  hy  Loid  Ellenborough  in 
Blanek$nhagtn  t.  London  Atsurance  Corporation  {b),  make  tho 
nearest  practicable  port,  there  to  remain  until  Lis  destination  is 
again  open,  the  underwriters'  risk  continuing.  But  it  through 
Jtar  of  capture  ho  definitely  abandons  the  Toyage,  such  abaudon- 
ment  of  the  adventure  tenninates  the  underwriters'  liability, 
''fear  of  capture"  not  being  a  ri&k  contemplated  under  the 
policy  (c). 

In  IS  15,  many  of  the  Baltic  ports  being  under  French  influence, 
and  the  ri^k  of  confiscation  of  British  shipping  on  arrival  at  such 
ports  being  consequently  considerable,  underwriters  frequently 
provided  against  this  contingency  by  some  such  special  clautie  as 
the  following  ; — "  Free  of  capture  and  seizure  in  tho  ship's  port 
of  discharge ;"  "  Free  from  confiscation  by  the  government  in.  the 
■hip's  port  or  ports  of  discharge;"  "  Free  from  capture  in  the  ship's 
port  of  destination"  (</}.  If  to  avoid  such  capture  or  conliscatioa 
the  ship  should  put  to  sea  and  proceed  to  a  port  out  of  the  course 
of  the  voyage  insured,  the  underwriters  will  not,  for  the  reason 
stated  below,  be  liable  for  a  subsequent  loss.  Without  such  aclause 
they  are  liable.  Thus  in  (/Reitly  v.  Gonne  (e),  where  freight 
was  insured  inter  alia  against  capture  in  the  port  of  loading,  and 
the  ship  put  to  sea  in  order  to  avoid  capture  when  only  half 
loaded  and  not  prepared  to  sail,  and  subsequently  put  into  a 
port  out  of  the  course  of  her  voyage  in  order  to  repair  damage 
eonaequent  on  her  hasty  and  unprepared  departure,  it  was  held 
that  tho  deviation  was  justifiable,  and  therefore  that  the  under- 
vritars  were  liable  for  the  loss.  But  in  an  insurance  by  the 
■amo  Teasel,  warranted  free  from  capture  and  seizure  and  the 
Gonaef^uencea  thereof  in  the  port  of  loadiog,  the  underwriters  were 
hatd  not  to  be  liable  (/).  The  latter  case  is  but  briefly  reported, 
but  the  Court  appears  to  have  found  that  the  cause  of  leaving 
La  Onayra — the  loading  port — was  to  avoid  capture ;  and  that, 
aa  tho  underwriters  were  not  liable  for  the  risk  of  capture,  they 
V  not  to  be  held  responsible  for  a  loss  consequent  on  her 

(*)  1  (imp,  *63. 

(()   fU(  Kii  Emborfo,  p.  ,19,  lupra. 

{d)   rU*  c««*  ia  Puk'a  Bbnne  Itisoe. 

M  4  Ottnp.  1(9. 

(/)  O'BdU;  r.  Bojal  Excli.  Arace.  Co.,  i  Csmp.  Hi. 
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leaving,  unfitted  for  eea,  in  order  to  avoid  that  riek.  In  the 
United  States  soveral  cases  have  been  decided  on  this  principle, 
the  main  point  of  inquiry  being  apparently  in  each  caw 
whether  the  danger  was  bo  real  and  immediate  as  to  justify  the 
deviation  (y). 

The  state  of  political  afTaire  just  mentioned  rendering  it  not 
nnfrequently  a  matter  of  uncertainty-  at  which  port  the  vessel 
would  finally  discharge,  it  became  in  several  cases  a  question 
under  the  policy  whether  a  port  in  which  the  vessel  insured  was 
eeized  was  the  "  port  of  discharge  "  intended  by  the  parties. 
Such  a  conEideration  has  necessarily  in  each  caBe  to  be  settled  ia 
accordance  with  the  facts  as  ascortiiinod.  If  the  circumetanoes 
point  to  the  conclusion  that  but  for  the  capture  the  voyage  would 
have  been  terminated  at  the  port  of  capture,  that  port  must  bo 
deemed  to  have  been  iotended  as  the  port  of  discharge  (/I'j.  And 
a  vessel  may  for  the  purjiosea  of  tlio  warranty  bo  deemed  to  bo 
at  her  port  of  discharge  though  she  be  in  fact  in  an  open  road- 
stead where  ships  usually  unload  (t),  or  lie  on  and  oS  In  a  river 
fomiing  the  estuary  of  a  port,  waiting  for  intelligeni^e  (A).  But 
nhe  must  be  there  with  intent  to  discharge  there, — a  question  of 
fact  to  be  answered  by  the  jury(/).  If  the  vewel  be  captured 
when  at  anchor  outside  the  roadstead  wliere  ships  usually  dis- 
charge, she  is  deemed  not  to  be  in  port  of  discharge  (m).  If  the 
warranty  be  against  capture  in  "  port  of  discharge,"  then  the 
onderwriters  may  in  some  cases  be  exempt,  tliough  the  vessel 
be  captured  in  an  open  roadstead ;  but  a  warranty  against 
capture  "  in  port "  receives  a  more  hteral  interpretation,  so  that 
a  capture  in  the  roads  or  in  an  estuary  will  not  under  such  a 
irarranty  discharge  the  underwriters  (n). 

A  warranty  against  "confiscation  of  the  govenuuent  in  the  port 


{g]  Anumld's  Insop,,  fitli  ed.  p.  GOl. 

{*)  Lerin  r.  NcwBliani,  i  Taunt.  7J3. 

ii]  Dalgleuh  v.  Bnwkc,  15  liUot,  39G.  Sse  AnouU's  Inaoe.,  bOi  ei. 
pp.  80fl-t),  goncrallf  aa  (his  nihject. 

(i)  Janiuui  r.  Cospe,  13  Ewt,  394  ;  S.C.2  Osmp.  613. 

{/}  BejTiet  t.  pMnon,  4  Tannt.  662. 

(m)  UcJluh  p.  StmnifoHh,  3  Tsnnt.  t» ;  Lory  c.  Vanghui,  4  Taunt.  3S7 : 
Keyw  f .  Soott,  Uid.  SOO. 

(■)  Jamian  «.  Coape,  npra  ;  Brown  r.  Tlomsy,  1  Tkunt.  517 ;  BoriuK  p. 
Tanx,  SCa»ip.fi41. 
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of  tliGcharge  "  received  in  Lttd  v.  Allnvtt  (o)  an  intorpretation 
l)M«d  striotlj-  ou  tho  vonle  of  the  clause.  The  ship  was  aoized 
m  n  PniBsian  port  simultaneously  by  a  French  privateer  and  by 
FruB&ian  eolilicr»,  the  Frus&iana  being  at  that  time  in  a  atate  of 
eubjection  to  Franco.  The  Prussian  Qovornment  referred  the 
GootUctinff  claims  for  possession  to  a  French  tribunal,  who 
awarded  in  favour  of  the  privateer.  On  this  award,  it  was  held 
in  the  British  Court  that  the  confiscation  was  not  on  the  part  of 
the  "government  in  the  port  of  discharge,"  and  the  under- 
writcn  were  consequently  held  liable. 

Aa  indicated  above  (j>),  a  mere  detention  of  the  vessel  by 
embargo  or  arrest  does  not  work  a  dissolution  of  the  contract  of 
affreightmiMil ;  nor  is  this  necessarily  otherwise  in  cases  where 
the  TeescI  is  actually  captured  or  subjected  to  hostile  seizure  (y). 
If,  on  the  capture  and  taking  into  jrart,  the  services  of  the  master 
and  crew  l>o  given  with  the  object  of  procuring  the  release  of 
the  ship  and  cargo,  tlieir  wages  and  pruvisions,  and  all  other 
relatire  expenses,  must  be  deemed  a  general  average  charge  (r). 
If  such  charges  be  incurred  solely  on  behalf  of  the  ship  or  of  the 
cargo,  they  will  presumably  be  in  the  nature  of  a  special  charge 
to  be  borne  by  the  intireet  in  behalf  of  which  they  were  incurred. 

Ransom  from  the  enemy  being  now,  by  statute,  illegal,  moneys 
paid  with  this  object  are  not  recoverable.  The  statute  does  not 
Bppty  to  moneys  paid  bottd  Jide  as  a  voluntary  composition  to 
pintes,  moaej  so  paid  being  recoverable  in  general  average  (i). 
Insurance  against  British  capture  is  also  illegal  {t). 

11  a  merchant  vessel  carry  defensive  weapons  as  part  of  her 
W}uipment,  and  sustain  damage  in  resisting  hostile  attack,  such 
damages  are  not  recoverable  in  general  average,  as  they  are 
prcBomably  within  the  shipowner's  liability  under  his  contract 
of  affreightment.      Expenses  attending  the  curing  of   wounds 


{fi  ieEut,I67- 
{p)  Sat  Emborgo,  p.  40,  mpra. 
tf)   rUr  Ettect  of  War  on  Conlnrt,  p.  412,  in/rii. 
if)  The  Hirun,  3  Bob.  ISO;  Lidiiaid  i'.  Lope*,  10  Eoit,  rm;. 
mt  AAjadialian.  p.  33T.  »/Va. 
(■)  Hifki  r.  PaUiigKiii,  (  T.  E.  783. 
(t)  F>&  rat  T<M  InmnuMM,  p.  40S,  in/nr. 
o2 


84      Belligerent  Rights  against  the  Enemy. 


BUstained  by  the  orew  in  fighting  are  Bimilarly  not  recoverable  (b). 
Any  expenses  failing  within  the  shipowner's  contract  to  carry, 
however  otherwiae  exceptional,  must,  as  has  been  abundantly  esta- 
blished by  the  Courts,  be  borne  by  the  shipowner.  In  the  above 
case  ( Taylor  v.  Cartis)  the  ship  carried  guns  as  part  of  her  outfit ; 
but  if  the  contract  had  not  been  made  under  such  a  warranty, 
the  damages  in  question,  having  been  voluntarily  incurred  for 
the  general  beneiit  in  a  moment  of  emergency,  would,  it  may 
be  presumed,  have  been  a  charge  in  geoerai  average. 

If  a  vessel  crowd  on  all  sail  in  order  to  escape  from  an  enemy 
and  ao  sustain  damage,  the  danmge  is  not  recoverable  in  general 
average,  inasmuch  ua  it  immediately  resull.s  from  an  ordinary 
sea  risk  (z).  But  if,  for  the  same  reason,  a  master  ont  or  slip 
bis  cable,  whereby  it  and  the  anchor  are  lost,  the  loss  must  bo 
made  good  in  general  average  (y). 


Lou  caused  by  Torpedoes. — The  liability  of  underwTit«rs  for 
loss  caused  by  these  modem  engines  of  destruction  depends 
upon  too  many  circuraslances  to  be  briefly  and  comprehensively 
summarized.  Tho  first  question  which  suggests  itself  is,  under 
which,  if  uny,  of  the  heads  enumerated  in  the  marine  policy, 
would  such  a  loos  be  recoverable?  If  a  vessel  be  blown  up  by  a 
torpedo  (from  without)  the  loss  could  apparently  be  ascribed  to 
"  explosion " ;  and  in  Watt  India  TrUyraph  Co.  v.  Uomt  and 
Colonial  Inturance  Co,  (z),  it  was  decidiiJ  that  damage  caused  by 
the  explosion  of  ship's  boiler  (from  within)  was  rjuidrm  ymerit 
with  damage  caused  by  "  fire,"  a  risk  specially  mentioned  in  the 
policy. 

In  WiUon  v.  Sanlho  (a),  where  tho  House  of  Lords  was  called 
upon  to  decide  whether  a  collision  ascribed  to  negligeooe  was  s 


(n)  Taylor  v.  Onrtis,  S  Hurah.  309. 
[I)  CoTington  ».  Eobert^  2  N.  E.  378. 
(y)  Arooold.  Stb  ed.  p.  831. 
(e)  eL.It.Q.  B.  D.  £1. 
(a)  11  App.  Ca.  S13. 
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"peril  of  the  seas"  within  the  meaning  of  the  bill  of  lading, 
Lord  Bramwell  delivered  liimself  thus :  "  Was  it  a  peril  o(  the 
eea  that  the  defendants'  ship  foundered?  The  facte  are,  that 
the  sea-water  flowed  into  her  througli  a  hole,  and  flowed  in  such 
quantities  that  ehe  sank.  It  seems  to  me  that  the  bare  state- 
ment shows  she  went  to  the  bottom  through  a  peril  of  the  eea. 
If  the  hole  had  been  smalt,  there  being-  a  piece  of  bad  wood,  a 
plank  starting,  or  a.  similar  cause,  it  would  be  called  a  leak,  and 
BO  one  wouid  doubt  that  she  foundered  from  a  peril  of  the  sea. 
Does  it  make  any  difl'erence  that  the  hole  was  large,  and 
orc&sioQed  by  collision  ?  I  cannot  think  it  does.  It  is  admitted 
that  if  the  question  had  arisen  on  an  insurance  against  loss  bj 
perils  of  the  sea,  this  would  have  been  within  the  policy  a  loss 
by  perils  of  the  sea."  And  Lord  Kerschell,  commenting  in  the 
sune  case  on  the  decision  in  Cultrn  v.  Butler  already  referred 
to  (£},  expressed  his  opinion  that  every  loss  by  incursion  of  the 
sea,  due  to  a  vessel  coming  accidentally  (using  the  word  in  its 
poptdar  sense)  into  contact  with  a  foreign  body  which  penetrates 
it  and  causes  a  leak,  is  n  loss  by  perils  of  the  sea.  And  Lord 
Halcbory.  in  Ilamillon  v.  Pandorf  (c).  similarly  held  that 
danuge  caused  to  cargo  by  water  admitted  into  a  ship  through  a 
bola  gnawed  in  a  pipe  by  rata,  ia  a  peril  of  the  aeas.  "I 
owmot,"  said  he,  "  think  that  it  was  less  such  a  peril  or  accident 
(i.  «.,  of  the  seas)  because  the  hole  through  which  the  sea  came 
iraa  made  by  vermin  from  within  the  vessel,  and  not  by  a  sword 
fiah  from  without :  the  sea-water  did  get  in."  Lord  Aracnaghten 
deaoribed  the  damage  as  being  due  to  "on  accidental  or  unforeseen 
ineutsion  of  the  sea  that  could  not  have  been  guarded  against  by 
tha  eiertise  of  reanonable  care,"  and  therefore  to  be  regarded 
M  Tithin  the  exceptions  of  the  bill  of  lading.  If,  therefore,  a 
TeOMl  be  blown  up  by  a  torpedo,  the  loss,  it  would  seem,  may  be 
claimed  either  as  caused  by  pcrila  f/uidem  gcnerit  with  flre,  or 
tm  directly  attributable  to  the  operation  of  perils  of  the  sea. 
And  if  B  ship  be  sunk  by  the  impact  of  a  "fish"  toqiedo 
starting  her  plates,  without  explosion — not  an  impossible  event 
during  praclico  with  torpedoes,  at  any  time— such  a  Insa  would 
•pparentty  bo  similarly  recoverable.     Whether  the  loss  of  a 


(f)  12App.  Ca-fiia. 


vesflel  Hunk  by  shot  from  a  shore  battery  should  be  regarded  as 
a  loss  by  perils  of  the  sea,  or  not — and  in  face  of  the  above 
decisions  there  can  scarcely  be  a  doubt  that  it  would  be  so  re- 
garded (i) — that  a  losH  caused  by  a  blow  from  an  unloaded  "fish" 
torpedo  would  be  a  loss  due  to  perils  of  the  seas,  seems  evident. 
And  even  if  not  a  loss  actually  by  perils  of  the  eea.  certainly  it 
would  be  ejusdem  genrria  with  such  a  loss :  for  there  is  not  a 
great  difference  between  a  loss  caused  by  the  impact  of  an 
uncharged  torpedo  and  a  loss  oaust^d  by  the  blow  of  a  eword  fish 
or  a  whale.  Both  are  primA  facie  "  due  to  an  acuideutal  or  un- 
foreseen incursion  of  the  sea  that  cannot  reasonably  be  guarded 
against." 

If  a  vessel  warranted  free  merely  from  "  cnptiire,  seizure,  and 
detention  "  be  sunk  by  a  torpedo,  the  warranty  would  not  ordi- 
narily exclude  the  loss  (A).  But  if  the  presence  uf  the  torpedo  be 
attributable  to  hostilities,  and  the  words  "  and  all  consequenoea 
of  hoetilitiee  "  be  added  to  tlie  warranty,  then,  no  doubt,  the  loss 
would  be  so  excluded  (c).  But  if  the  contact  with  the  torpedo 
bo  brought  about  by  the  barratrous  act  of  the  master,  then — 
imlees,  indeed,  barred  by  the  decision  in  Cori/  v.  Burr{d) — tho 
loss  might  be  claimed  imder  the  head  of  barratry. 

If  an  enemy's  ship  be  sunk  by  a  torpedo,  the  lose  of  the 
enemy  property  would  not  be  recoverable,  all  insnranoee  on 
enemy  property  being  void  (e).  And  if  a  British  vessel  be  sunk 
vhilst  trading  with  the  enemy  without  a  licence,  recovery  of 
the  loss  would  similarly  be  barred  by  the  illegality  of  the 
insurance  (/}. 

If  a  vessel,  warranted  neutral,  be  blown  up  in  consequence  of 
an  act  entered  upon  in  breach  of  the  neutral  warranty,  the  loss 
(unless  attributable  to  barratry)  would  be  barred  by  the  breach 
uf  warranty  [g).  If  a  vessel  be  blown  up  whilst  attempting  to 
run  a  bWkade,  the  loss,    unless  the   underwriters  knew  that 

(4)  Ct.  ftnvK  V.  ngJt,  p.  79,  ,«prn. 

(d)   Futt  nmsrlc  uf  Elrli),  C  J.,  in  !enida  t.  Vnittrtal  Inturmu*  Ce.,  p.  *T, 

(i<^   Pub  p.  79,  Mpra, 

(f]   riii  p.  261,  iti/n.     ndi  rIm  p.  S&T,  relatiTO  to  neatral  goodi  on 

if)   nu  p.  ass,  infra. 
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breach  of  blockade  was  intended,  would  also  bo  barred,  tho 
ooncealmont  oF  this  material  fact  (A)  rendering  the  insurance 
void. 

If  a  British  ship  bt>  blown  up  by  the  enemy,  tho  loss  will  be 
recorerabln,  pruvided  it  be  not  excluded  by  the  clause  freeing 
llie  uudurwritere  from  all  consequences  of  hoHlditios,  or  by  some 
aol  by  wliidt  the  policy  is  rtraddrod  void. 

If  a  British  or  neutral  vessel  be  blown  up  by  other  than  an 
eamay  nation — either  ucciden tally  or  of  deliberate  design:  as, 
for  inatanue,  in  execution  uf  a  design  to  block  a  channel — the  loss 
will  be  recoverable,  even  though  caused  by  tho  government  of  the 
Gonntry  of  which  the  owner  of  the  vessel  is  a  subject  [tj-  But  in 
■noh  a  oaae  tha  owner  would  iiresumably  have  a  claim  against 
the  authoiitiee. 

The  forgoing  are  some  of  the  chief  points  which  suggest 
thomaelvea  fur  consideration  in  this  connexion.  But  inasmuch 
as  loBces  caused  by  turpedoes  have  not  yet  been  adjudicated  in 
our  Courts,  the  above  remarks  are  necessarily  submitted  with 
diffidence- 
Having  thus  considered  the  siibject  of  belHgoront  capture 
of  enemy  shipjiing,  wa  may  proceed  to  review  the  right  of 
■eixure  of  enemy  goods  shipped  ou  neutral  vessels,  a  right 
recognised  by  the  law  of  nations,  though  nowadays,  owing 
to  the  Declaration  of  Paris,  fnlleu  considerably  into  abey- 
ance. 


(t)    nil  p.  3M,  m/ra. 

(f)   FUt  pg,  2i2,  256,  wt/rs,  aud  CuUen  r.  Botlcr,  tupra,  y.  7 
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NeufxalB  have  an  indisputable  right  to  trade  with  belligerent 
nations  in  lawful  merchandise,  and  an  equally  clear  right  to 
carry  goods  the  property  of  belligerents  (k).  This  latter 
light  eiiflte,  however,  subject  to  the  co-existent  right — which 
has  at  times  been  disputed — of  a  belligerent  power  to  seize 
all  property  of  the  enemy  found  out  of  neutral  jurisdiction, 
and  therefore  to  seize  and  confiscate  such  property  it  found 
on  board  a  neutral  vessel  on  the  high  seas  or  within  the 
jurisdiction  of  the  country  of  the  captors.  This  belligerent 
right  CMirries  with  it  the  antecedent  right  to  stop  and  examine 
neutral  merchant  vessels  in  order  to  ascertain  the  nature  and 
ownership  of  their  cargo  (/). 

Tliat  a  belligerent  is  by  the  common  law  of  nations  entitled 
to  seize  his  enemy's  property  when  being  lawfully  carried  by  a 
neutral  has  been  on  several  occasions  vigorously  controverted  by 
particular  nations  to  whose  interests  the  claim  was  detrimental. 
Notably  in  1780  Kiissia  asserted  her  intention  to  disputd 
the  claim  of  Great  Britain  to  exercise  the  right,  if  necessary, 
by  force  of  arms ;  and  Sweden,  Deiunark,  Pruaeia,  Germany, 
Holland,  France,  Spuiu,  Portugal, and  Naples,  with  the  United 
States,  gave  their  adhesion  to  the  principle  contended  for  by 
Buseia.  Tlie  ooutentioii  of  this  Armed  Neutrality,  however, 
Great  Britain  steadily  repudiated,  with  the  result  that  the  so- 
called  Baltio  Code  was  in  17fl3  finally  abandoned  as  being 
oontrarj'  to  the  Uw  ot  nations,  and  to  bo  adopted  only  when 


(A)   Vtii  u  to  tUm,  (Hi  BighU  uui  OLOigfttiniui  ot  NeutukU,  pp.  31i 
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its  principles  ore  incorporated  in  international  treatiEis.  But 
notvitliBtanding  this  conolusion,  the  Baltic  powers  early  in 
1801,  led  by  Euseio,  sought  to  revive  and  insiGt  upoa  the 
adoption  of  the  principles  contflndod  for  in  1780.  The  new 
confederacy  was.  however,  promptlj'  defeated  by  the  naval 
Bupreinacy  of  this  country ;  bo  that  in  June  of  the  same 
year  Russia  abandoned  tlie  contention,  imd  by  express  con- 
Tention  with  Great  Britain  agreed  that  enemy  property  is  not 
by  the  law  of  nations  protected  by  the  neutral  8ag,  It  may 
be  obeerved  that  tJie  argument  on  which  the  contention  of 
the  Baltic  powers  was  based  was  that  a  belligerent  has 
admittedly  no  right  to  seize  property  of  the  enemy  when  in 
neutral  territory,  and  that  a  neutral  vessel  must  for  this 
purpose  bo  deemed  part  of  the  territory  to  which  ehe  belongs. 
But  this  proposition  clearly  cannot  be  maintained  in  its 
entirety,  for  when  a  vessel  comes  into  an  alien  port  she  comes 
tinder  the  alien  jurisdiction ;  and,  further,  the  same  argument 
would  equally  deprive  belligerents  of  the  right  to  seize  con- 
tnband  goods  found  under  the  neutral  flag,  a  right  than 
which  none  is  more  cleajly  recognised  by  the  common  law  of 
iuitioii».  In  154-3,  indeed,  France  went  to  the  length  of 
pablidy  expressing  her  determination  to  oonfiaoate  neutral 
Tenets  found  to  be  laden  with  goods  belonging  to  the  enemies 
of  Fruioe. 

Sod)  being  the  position  acoordiog  to  the  law  of  nations,  it 
nmBtns  to  be  considered  how  this  right  is  regarded  by 
Bodetn  international  law.  The  principle  of  "  free  ship,  free 
goods"  has  hwjuently  been  adopted  by  international  treaty ; 
■o  far  back  as  1667,  for  example,  it  was  expressly  agreed  to 
by  n  ooDveation  between  England  and  Spain.  In  1795,  the 
United  States  adopted  it  in  a  treaty  of  commerce  with  the 
latter  power,  and  in  1825  the  principle  was  also  embodied  in 
■ffiilar  treaties  with  Columbia  and  Bolivia.  The  American 
GoTenin]4-nt  simultaneously  declared  that  the  rule  of  public 
hwr  that  the  property  of  an  enemy  is  liable  to  capture  in 
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the  vessel  of  a  Mend  has  no  foimdatioii  in  natural  right,  and 
that  the  usage  to  the  contrary  rested  entirely  on  force.  This 
general  view  was,  however,  at  the  same  time  stated  to  be 
subject  to  Uie  limitatioD  that  a  belligerent  nation  admitting 
the  milder  principle  might  justly  refuse  to  extend  its  benefit 
to  neutrals  t/t  whom  it  was  denied  by  the  enemy  of  such 
belligerent.  In  1854,  on  the  outbreak  of  war  between  Great 
Britain  and  Russia,  it  was  publicly  announced  by  the  British 
Government  that  Great  Britain  waived  the  right  of  seizing 
eneany  property  on  a  neutral  vessel  unless  it  were  contraband 
of  war.  This  principle  was  subsetjucntly  adopted  by  the 
signatories  to  the  Treaty  of  Paris  (m) ;  and  the  Unitad  States, 
Hexico,  and  Spain,  though  declining  to  sign  the  treaty,  have 
neTertheleaa  expressed  their  intention  to  he  bound  by  it, 
except  go  far  as  it  deals  with  tlie  subject  of  privateering.  It 
may  preaumahly,  therefore,  be  now  cDUBidered  that  the  right 
to  capture  enemy  goods  in  neutral  vessels  has  given  way  to 
the  modem  usage  summed  up  in  the  common  phrase  "  free 
ships,  free  goods  " ;  but  should  the  Dm^aration  of  Paris  be  at 
any  future  time  disavowed  by  any  of  the  signatories,  the  old 
right  will  to  such  extent  be  again  rerived.  That  is,  imless 
expressly  relinquished  by  special  treaty  independent  of  the 
Declaration, 

Although  by  the  law  of  nations  a  belligerent  is  entitled  to 
seize  the  goods  of  the  enemy  whilst  being  carried  by  a  neutral 
vessel,  there  is  attached  to  this  right  the  obligation  to  pay  to 
the  neutral  carrier  the  freight  due  to  the  latter  on  his 
delivering  (he  goods  at  their  destination.  This  is  the  general 
rule,  but  there  are  axceptions  to  it ;  as,  for  example,  if  the 
goods  be  wntraband  of  war  or  the  conduct  of  the  carrier  bo 
fraudulent.  This  subjeot  will  be  dealt  with  separately  under 
the  hood  Belligerent  Obligations :  Payment  of  Freight  to 
Neutral  Carriers  (n).  We  will  now  pass  on  to  the  considaro- 
tion  of  the  right  to  grant  letters  of  marque  to  privatoers. 


H    ViJrp.21,H.pra. 
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Privateers,  as  distinguished  from  national  puliHo  vessels  (o), 
are  armed  vessels  fitted  out  by  private  peraons  and  sailed  by 
a  oommander  to  wUom  a  beUigoront  power  has  grunteil  a 
commission  to  seize  tbo  sliija  and  goods  oi  the  enemy.  There 
ia  properly  a  clear  distinction  between  a  privateer  and  a  vessel 
sailitig  imder  a  letter  of  marque ;  but  nowadays  the  general 
term  privateer  is  used  indiscriminately  to  comprebfud  vessels 
of  both  the»e  classes.  Thos,  for  example,  in  the  British 
Dedamtion,  published  on  the  outbreak  of  war  with  Kussia  in 
1854,  it  was  announoed  that  her  Majesty  had  not  the  present 
intention  "  to  issue  letters  of  marque  for  the  commissioning 
of  prirat«ers."  Privateers  are  essentially  vessels  intended  to 
ondertoke  hostUo  operations ;  but  letters  of  marque — or,  to 
giire  them  their  full  title,  letters  of  marque  and  reprisal — may 
by  ths  law  of  nations  be  granted  to  the  oommander  of  a 
fffivatd  vessel  in  time  of  poace,  empowering  the  bearer  to 
make  reprisals  against  the  ships  and  goods  of  the  subjoet^  of 
a  power  which  has  refused  to  make  reparation  for  an  injury 
done  by  its  subjects  as  individuals.  Thus,  in  1599,  Spain 
having  captured  a  British  vessel  carrj-ing  tobacco  to  the 
Dutch,  then  at  war  with  Spain,  on  the  ground  that  tobacco 
w*B  "  victuals,"  the  English  owner,  iu  order  that  he  might 
make  good  his  loss,  obtained  from  the  king  of  England 
letters  of  reprisal  against  the  subjects  of  the  king  of  Spain  (y^). 

(»)  "  PnbUo  ntstJ*."     njt  infra  (p.  205}  for  oousidenUoa  of  deAnitioa. 
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The  right  to  grsnt  reprisals  in  such  cases  vas  accepted  aa 
in  accord  with  the  law  of  nations,  and  was  not  inconsiBtent 
with  peaceful  relations  between  the  powere.  When  redress 
was  refused,  but  not  till  then,  it  was  the  privilege  of  the 
person  aggrieved  to  obtain  compensation  by  his  own  hand — 
provided,  that  is,  that  his  sovereign  considered  bjm  entitled 
to  80  proceed,  and  licensed  him  accordingly.  lu  the  sixteenth 
century  it  was  not  infrequently  stipulated  in  treaties  of  com- 
merce that  reprisals  should  be  granted  only  against  the 
principal  delinquents  and  their  goods,  and  then  only  in  the 
event  of  manifest  delay  or  denial  of  justice.  And  at  a  later 
time  a  definite  period  was  fixed — three,  four,  or  six  months, 
OS  the  case  might  be — iu  which  justice  should  bo  sought 
before  reprisals  might  be  granted.  Letters  of  marque  and 
reprisal  may  no  doubt  now  be  looked  upon  aa  features  oE  an 
extinct  barbarism,  but  they  were  in  their  inception  a  distinct 
advance  on  the  road  to  civilization ;  for  at  one  time  there  was 
no  restriction  on  the  right  of  private  warfare  and  sea-roving 
— B  condition  of  affairs  which  woa  eventually  amended  by 
the  salutary  provision  that  no  vessel  should  engage  in  acta  of 
war  or  reprisal  without  being  furnished  with  a  letter  of 
martjue  on  the  part  of  the  sovereign  to  whom  her  owuer  was 
subject.  As  to  the  precise  original  meaning  of  iJie  term 
"  letter  of  marque,"  there  seems  to  be  some  uncertainty.  Of 
French  origin,  it  has  by  some  writers  been  identified  with  the 
German  "  mark,"  or  Latin  "  marcho,"  in  the  sense  of  a  boun- 
dary; and  "  letter  of  marque"  has  accordingly  been  inter- 
preted to  mean  a  letter  of  licence  to  cross  the  frontier  and 
attach  hostile  goods  beyond  it.  Others  consider  it  to  mean  a 
licence  from  an  independent  prince  to  "  set  a  mark  upon  " 
or  seize  as  a  pledge  the  goods  of  others.  The  "  right  ot 
marque"  is  found  recognised  in  the  twelfth  coutiiry 
royal  prerogative,  granting  to  certiun  subjects  rights 
certain  other  subjects  of  the  same  sovereign  against  vf'. 
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oomplaint  has  been  mode — i.  f.,  to  seize  their  persons  or 
gooda.  From  references  given  by  Professor  Skeats,  the  words 
marque  and  reprisals  appear  to  have  bomo  in  old  etatutee 
mueli  the  same  meaning  as  the  old  French  "morquer," 
apparently  meaning  "to  pillage" — literally,  "to  catoh 
within  one's  borders."  The  form  "letter  of  mart"  is  a 
Domiptioii,  and  need  not  therefore  be  disoiissed. 

A  privateer  is  to  be  regarded  as  essentially  a  elup  of  war ; 
but  a  vessel  sailing  under  a  letter  of  marque  may  be,  in 
many  cases,  simply  an  armed  merchantman.  The  master  of 
Bucb  a  vessel  may  be  ordered  either  to  proceed  to  his  des- 
tination without  engaging  in  any  hostilities  wliich  can  be 
avoided ;  or  to  attack  only  such  ships  of  the  enemy  as  come 
in  his  path  j  or  to  cruise  in  search  of  prizes.  It  would  seem 
that  it  was  at  cue  time  no  uncommon  thing  for  an  owner  to 
procure  a  letter  of  marque  for  a  vessel  about  to  sail,  solely 
as  an  inducement  to  seamen  to  ship  by  her,  and  not  with  any 
intention  to  take  hostile  action  unless  forced  to  do  so.  An 
owner  petitioning  for  a  letter  of  marque  had  to  make  a  formal 
application  (9),  giving  detailed  partjculors  as  to  build,  rig, 
voyage,  crew,  arms,  &c. ;  and,  before  issue  of  the  letter, 
security  had  to  be  given  under  a  bail  bond  on  the  part  of  the 
owner  and  two  sureties.  The  security  was  declared  to  be  in 
nepect  of  any  damage  or  injury  done  to  any  British  subjects 
OT  subjects  of  foreign  states  in  amity  with  Great  Britain,  and 
to  cover  also  customs  dues  in  respect  of  ships  and  goods  taken 
and  adjudged  as  prize.  And  the  lett«r,  a  lengthy  document, 
provided,  amongst  other  things,  that  the  master  should  keep  a 
journal  of  his  proceedings,  and  ijike  particular  note  as  to  the 
fltatioD,  motioo,  and  strength  of  the  enemy,  and  transmit  an 
■ooount  of  same,  with  any  other  useful  information  extracted 
from  prUaners  or  otherwise  gained,  to  the  Admiralty.   Having 


(l]  80  Stc(7  on  Ftuo  Cuuita  br  tonu  of  PtUtion,  Snretif ,  &o. 
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regard  to  the  serious  difficulties  which  might  be  created  by 
improper  conduct  on  the  part  of  privateers,  maritime  nations 
have  commonly  made  it  their  business  to  place  such  veesels 
under  all  needful  restrictions  and  to  keep  their  proceedings 
under  close  supervision.  By  the  British  Prize  Act,  provision 
was  made  for  the  cancelling  of  the  conmiission  granted  to  a 
privateer  master  in  the  event  of  breach  of  instructions  or 
of  other  misconduct. 

The  master  as  well  as  the  owner  of  a  privateer  or  vessel 
sailing  imder  letter  of  marque  is  responsible  for  all  costs  Oir 
damages  which  may  be  awarded  against  either  in  a  prize 
court,  for  imjustifiable  capture  or  for  other  misconduct,  the 
amount  of  such  liability  not  being  limited  to  the  amount  of 
the  bond,  nor,  according  to  some  writers,  to  the  value  of  the 
privateer  outfit;  but  these  points  would  doubtless  be  the 
subject  of  express  municipal  provision.  And  a  person  may 
be  held  liable  as  part  owner,  though  not  registered  as  subh. 
Every  part  owner  is  liable,  not  merely  for  his  own  proportion 
of  any  damages,  but  for  the  whole  amount  (r). 

Seeing  that  aU  captures  are  made  at  the  risk  of  the  captors, 
in  the  event  of  a  seizure  being  adjudged  imlawful  and  without 
reasonable  excuse,  the  owners  of  a  privateer  and  their  sureties 
may  be  called  upon  to  pay  damages  and  costs,  and  generally 
to  pay  compensation  for  any  misconduct  giving  rise  to 
reclamation  in  a  tribunal  of  prize.  As  already  indicated, 
this  liability  extends  to  the  value  of  the  property  imlawfully 
injured  or  destroyed,  and  is  not  limited  to  the  amount  of  the 
bond.  As  in  the  case  of  captures  made  by  public  vessels,  all 
vessels  taken  as  prize  must  be  brought  in  for  adjudication,  a 
sentence  of  condLnation  being  necessaxy  to  tranker  the  ^ 
perty  in  the  prize  to  the  captors.  Every  privateer  must  have 
her  commission  of  wax  on  board,  for  if  seized  and  found  to 
be  without  this  indispensable  evidence  of  recognised  right  to 

(r)  The  Khorasan,  5  Bob.  291. 
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engnge  in  hostilities  her  crow  are  liable  to  be  Itarelily  deult 
with,  and  in  some  coses — as,  for  instanco,  on  eeixure  of  a 
neulrat  vessel — to  be  treated  as  pirates ;  and  a  prize  court 
might  refuse  to  condemn  neutral  property  bo  seized  if  the 
cftptor  hod  on  board  no  commisAioa  at  the  time  of  the 
capture.  And  the  actual  eommisiuQu  taufit  be  produced  :  no 
mere  tianscript,  howevftr  attested,  will  serve  in  its  stead.  But 
if  the  document  be  lost  or  destrojed  between  the  capture  and 
the  adjndication,  the  Court  may  aocopt  oral  evidence  that  it 
was  on  board  at  the  time  of  capture  (*),  And  as  tlie  commission 
is  granted  to  the  master  personally,  it  is  necessary  that  he 
sliall  be  on  board  when  the  capture  b  effected ;  otherwise  the 
prise,  if  condemned,  will  be  adjudged  a  droit  of  Admimlty  (/), 
To  this  an  excepti<m  appears  to  have  been  in  one  instance 
mode  where,  the  commander  being  dead,  the  capture  was 
effected  by  his  Ueutenant  (»). 

No  oommander  of  a  privateer  may  accept  concurrent  com- 
waanaoB  from  two  belligerents,  even  if  they  be  oo-belligerente, 
though  he  may  hold  two  commissions  from  tlie  same  bellige- 
rent,— as,  for  instance,  if  the  power  to  which  he  is  subject  gives 
him  a  commission  to  act  against  a  single  enemy  and  another 
power  unite  with  the  latter ;  in  whicli  case  a  further  com- 
mission would  bo  required  by  the  privateer.  It  is  obviom 
that  if  a  privateer  were  to  sail  under  i^ommissions  from  two 
distinct  powers,  tlie  common  municipal  regulation  would  be 
defeated  whicli  requires  that  all  prizes  shall  be  brought  for 
adjudication  iuto  a  port  of  the  state  under  whoso  flag  the 
captor  sails  (x).  These  further  powers  would  not  be  required 
merely  to  enable  the  privateer  to  assail  the  foe,  for  by  the  law 
of  nations  (apart  from  conventions  and  municipal  regulations) 


(f)  Tba  CliBrlolle,  S  Rob.  280. 

[■]  La*  of  Nation*  hj  Twin,  Inded.  TdI.  2,  p.  3S3, 

(f)  Twiai's  Law  of  Katioiu,  p.  3S0, 
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it  is  appaxently  lawful  lor  the  master  of  a  private  ship, 
though  uncommissioned,  to  attack  a  vessel  belonging  to 
subjects  of  his  country's  enemy,  without  such  conduct  being 
deemed  piratical.  This  right,  however,  would  not  extend 
to  enable  him  to  board  or  assail  a  neutral  ship  canying 
contraband  or  otherwise  acting  imlawfully ;  and  the  engage- 
ment in  any  such  enterprise  would  expose  the  uncommis- 
sioned assailant  to  be  dealt  with  as  a  pirate.  Moreover,  in 
the  case  of  capture  from  the  enemy,  the  uncommissioned 
British  captor  would  find  himself  deprived  of  the  fruits  of 
his  action  by  a  municipal  law  declaring  all  such  captures 
to  be  droits  of  Admiralty,  though  as  a  matter  of  modem 
practice  the  Crown  has  in  cases  of  meritorious  capture,  on 
their  petition,  commonly  ceded  such  prizes  to  the  captors. 

By  the  British  Naval  Instructions  of  1826  it  was  declared 
that  any  vessel  taken  whilst  acting  as  a  ship  of  war  or  priva- 
teer without  being  duly  commissioned  in  that  behalf  should 
be  regarded  as  a  pirate,  and  her  crew  should  be  treated 
accordingly.  But  such  acts  are  by  the  law  of  nations  not 
acts  of  piracy,  however  otherwise  irregular  and  dangerous, 
and  no  declaration  on  the  part  of  any  one  country  can  alter 
this  position  (x).  As  between  contracting  powers  such  a 
regulation  may  be  good  enough ;  but  as  Twiss  observes,  "  No 
power  can  make  an  offence  to  be  piracy  within  the  purview 
of  the  law  of  nations  by  declaring  it  to  be  so  "  (y). 

By  international  convention  it  is  commonly  expressly  pro- 
vided that,  in  the  event  of  hostilities  arising,  neither  party  to 
the  treaty  shall  engage  aliens  to  serve  against  the  other ;  and 
the  municipal  laws  of  the  various  nations  will  doubtless  in 
most  cases  be  found  to  impose  obligations  on  their  subjects  to 
prevent  them  enlisting  under  an  alien  flag  (z).     But  by  the 

■  I  _  _       .  ■  _  _  _ l_      ■_    ■      I M  ■       I ' 

{x)  The  subject  of  Piracy  is  referred  to  below,  p.  433. 

(y)  Law  of  Nations,  2nd  ed.  vol.  2,  p.  418. 

(z)  Vide  sub  Neutral  Rights  and  ObligationB,  Political,  p.  363,  infra. 
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common  law  of  nations  there  is  notHng  to  prevent  a 
bellifferent  from  raising  levies  in  nmitral  territory,  nor  from 
granting  letters  of  marque  or  oommisaions  of  war  to  alien 
siibjecte.  Two  nations  may  agree  an  lietwoeu  tliemselves 
that  if  any  subject*  of  eitlier  shall  Iw  found  hy  the  other 
acting  under  a  commission  of  war  granted  against  the  latter 
by  a  third  nation,  bupIi  subjects  may  be  condemned  as 
pirates  in  the  Courts  of  thu  captors ;  but  the  operation  of 
this  compact  must,  it  is  apprehended,  be  confijied  strictly 
to  tJte  contracting  parties.  Thus,  if  two  stat«e,  A  and  B, 
mutually  agree  on  the  >i«8i8,  for  example,  that  A  may  treat 
aa  pirates  the  subjects  of  B  commissioned  against  A  by  a 
third  power,  C  ;  and  G  shall  in  fact  grant  a  commission  to  a 
subject  of  B,  who  is  seized  by  A ;  A  will  be  entitled  to  pro- 
oeed  against  such  subject  of  B  as  a  pirate  within  the  con- 
vention, but  C  may  on  the  other  hand  claim  in  protection 
of  B's  subject,  holding  the  commission,  that  the  claimant  0 
had  tiy  the  law  of  nations  an  indisi^utable  right  to  grant  the 
commission ;  that  thig  licing  so,  any  private  arrangement 
entered  into  between  A  and  B  is  beside  the  question ;  and 
that  the  subject  of  B  is  by  the  law  of  nations  to  be  dealt  vnth. 
not  under  any  such  private  arrangement,  but  as  a  lawful 
combatant.  That  such  a  amplication  might,  as  Twiss 
sDggests,  arise,  is  certainly  within  the  bounds  of  possibility ; 
but  having  regard  to  the  geui'ral  and  growing  disposition  of 
non-combatant  powers  to  prevent  by  severe  municipal  regida- 
tions  any  sueh  aooeptauce  of  commissions  from  belligerents, 
the  oontingenoy  is  probably  now  remote.  Under  tho  bead 
Neutral  Ilight»  and  Ohligtktions  (")  the  subject  of  such 
municipal  regulations  will  rei-eive  more  detailed  consideration, 
and  the  right  of  pri^'ateers  to  enter  neutral  porta  v.i]l  be  at 
the  same  time  reriewed. 
Privateers  sailing  under  British  commission  are  required 

(«}   rub  p.  363,  >itfV«. 
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to  "  wear  n  red  Jack,  witli  the  Union  Jack  described  in  the 
canton  at  the  upper  corner  thereof  near  the  staff,"  in  addition 
to  the  cokiujB  iisunlly  home  by  merchant  BhipB(fl).  In  The 
Minerva  (h)  a  warrant  of  arrest  was,  on  a  declaration  by 
officers  of  a  public  vessel,  granted  against  a  privateer  master 
for  sailing  under  false  coloure.  Amongst  other  nations  there 
would  appear  to  be  no  settled  practice  as  to  the  flag  to  be 
carried  by  privateers.  Public  war  ships  possess  over  privateers 
the  same  right  of  visitation  as  over  non-commissioned  private 
vessels,  for  it  is  only  by  visiting  the  vessel  and  esamining  her 
papers  that  her  occupation  can  be  ascertained  to  be  lawful  (c). 
Although  by  the  Declaration  of  Paris  privateering  "  is  and 
remains  abolished,"  it  must  be  remembered  that  this  conven- 
tion is  operative  only  as  between  the  nations  parties  to  it, 
and  thot  certain  nations — the  United  States,  Spain,  and 
Mexico — have  hitherto  held  aloof.  In  the  event  of  hostilities 
between  one  of  the  latter  powers  and  a  signatory  to  the 
declaration,  the  one  would  have  the  right  to  commission 
privateers,  while  the  other  would  at  first  sight  seem  (o  have  no 
such  right.  Put  privateering  being  i>ennissible  by  the  « 
law  of  nations,  no  treaties  between  individual  states  can  e.\- 
tinguish  the  existing  right  of  recusant  fiowers  to  commission 
jirivateers;  anil,  Uiis  being  so,  it  stands  i«  reason  tbat  the 
signatories,  whilst  agreeing  upon  the  course  to  be  adopted  as 
between  themselves,  have  not  intended  to  sign  away,  and 
hare  not  signed  away  their  several  rights  to  commission 
privateers  by  way  of  retortion  against  a  belligerent  not  a 
party  to  the  compact  who  asserts  his  riglit  under  the  law  of 
Dations.     So  that  France  and  Pnissia,  for  esample,  being 


(■]  In  k  Dole  in  UiD  "Timn"  of  2it}i  Uaj,  ISSB,  it  ii  stated  that  a  Bni 
intnJuccd  bj  ttio  Fint  I-otd  of  Oic  A'lnunJt^  dccUrn  (intrr  tha)  that  Oio 
tfA  QUMgn  iuubUt  wnru  Inr  incrrliaDt  tii\\a,  without  nnj  tixidilication  -wimt- 
tna,  •kali  ba  tlie  proprr  nnlioDiil  coluiirg  lur  all  ^1liIw  in  het  Hajoctj's 
uorcalitllo  DAvy, 

i*)8B©b.«._    _  W  n*  mi  Virit  uul  Sowh.  p.  m.  in/". 
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Bignatorios  to  the  treaty,  ueitlier  oould,  in  the  event  of  war, 
com  mission  privateers  against  tlie  other.  But  Spain  is  not  a 
ligBBtory,  and  if  she  wore  to  engage  iu  hostilities  and  mm- 
1  privatpors  against  say  Franco  or  Pniflsift,  no  doubt 
I  powers  coulil  lawfully  rotaliate  by  issuing  similar 
oommiamonB.  For  privateeriug  being,  by  the  law  of  nations, 
a  recognised  weapon  for  the  use  of  belligerents,  the  various 
flB  to  the  declaration  would  have  no  right  to  eombine 
llffem  in  order  to  comjiel  her  to  abandon  suoh  a 
"Jfc.  Lawrence,  in  his  last  edition  of  \\'hc'aton'B 
Btements,  has  vtiry  justly  remarked,"'  says  Travers  Twisa  ('/), 
"that  tliis  declaration  is  only  binding  u]ion  the  parties  to 
it,  aud  does  not  ooustitutQ  privateeiing  an  offence  against  the 
law  of  nations.  Tha  declaration,  he  says,  is  only  a  pledge, 
on  tlie  part  of  the  stateia  adhering  to  it,  not  to  issue  conimis- 
noDs  for  that  purjiose.  and  does  not  of  itself  create  any  new 
offence  against  the  law  of  nations;  while  the  admission  of 
the  wagKss,  ma>le  at  the  suggestion  of  the  Kuasian  plenipo- 
tentiary, tliat  it  would  not  be  obligatory  on  the  signers  of 
the  declaration  to  mninttun  the  principle  of  the  abolition  of 
pnTateering  against  those  which  did  not  accede  to  it,  received 
a  practical  construction  in  the  course  adopted  by  England 
and  France,  and  other  countries,  in  their  declarations  with 
respect  to  tlie  pending  contest  in  America"  (r).  But  as  Twisa 
proceeds,  very  justly,  to  point  out,  while  in  such  a  ease  a  non- 
signatory  would  be  entitled  to  instruct  liis  prirateers  to  visit 
and  search,  and,  on  reason  found,  to  capture  neutral  vessels, 
th«  instructions  given  by  a  signatory  to  privateore  conimis- 
MOD<-d  by  him  would  not  extend  to  authorize  the  uioloitla- 
tion  of  neutral  vessels,  the  pmperty  of  other  dgnatorios  to  the 
d«clsnition(,^).     So  that,  while  the  belligerent  non-signatory 

M  L«w  of  !<»tiuii«,  Ind  cd.  tol.  1,  p.  423. 
M    ndf  p.  )3.  IH^rr). 

(/)  /.  t..  Umt  the  mm!  nurin^  of  belUyfrcEnt  goods  would  not,  ol  itai-lf, 
JiMdfj  dw  (aptuTn  of  iDch  TcawU. 
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would,  vrithout  treaoh  of  any  obligation  towards  neutrals,  be 
able  to  seize  encmiy  jtroperty  carried  by  neutral  signatories, 
the  belligerent  Bignatory  would  be  restrained  by  his  compact 
with  such  neutrals. 

Whether  those  nntions  who  have  hitherto  stood  out  from 
the  treaty  will  ultimately,  like  otliers  who  delayed  to  eign, 
give  in  their  adhesion  to  it;  or  whether  warlike  or  other 
exigencies  may  cause  the  retirement  of  any  of  the  present 
Bignatories,  the  future  will  show.  And  in  this  connexion  it 
may  be  apiwsito  to  remember  that  a  similar  treaty  between 
PruEaia  and  the  United  States,  in  1785,  was  not  renewed  on 
expiring,  and  that  Sweden  failed  to  observe  a  parallel 
oompaot  made  with  the  States  General  in  IfiTO.  For  damages 
eustuined  by  the  commerce  of  the  States  General  in  conse- 
quence  of  this  breach  of  treaty,  however,  Sweden  at  the 
GOnelusion  of  the  war  was  held  liable  to  pay  compensation. 

One  result  of  flio  Franoo-lVuseian  War  of  1870  hn*  been 
to  show  tliat  a  now  sort  of  armed  fleet  may  be  made  use  of,  tho 
vessels  of  which  may  apjirooch  more  nearly  to  privatoors  or 
to  national  warships,  according  as  the  laws  and  regulations 
for  their  HUjwrvision  and  control  are  carefully  or  loosely 
framed.  Thus,  in  July  1S70,  a  IVussian  decree  was  issued, 
approving  the  formation  of  a,  eo-ealled.  Voluntary  Naval 
Force,  on  certain  prescribed  conditions,  and  providing,  "i^n- 
alia,  for  the  indemniflcation  of  the  owners  of  shii>s  destroyed 
in  the  service  of  the  country,  and  fixing  the  reward  paj-able 
to  such  vessels  for  the  capture  or  destruction  of  ships  of  tho 
enemy  (/),  To  this  decree  the  French  Government  objetled 
as  being  a  breach  of  the  I>eclaration  of  I'aris  against  priva- 
teering. Earl  OrnnWlle.  however,  expressed  his  opiiiion  that 
eubfitantial  distinctiotia  exietted  between  the  proposed  naval 
force  and  the  system  of  privateering  intended  in  the 
Declaration  of  Fans ;  and  that  the  vessels  in  question  were, 

(/)  SutoPapvn,  ei  (iBTO-:),  flsa. 
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appiirently,  to  nil  intenta  and  purposes,  in  the  service  of  the 
I'russian  (fovomnient,  aud  under  tlio  ordinury  rlescriptioa  of 
the  navy  of  that  State,  These  veseols  were,  it  would  appear, 
intended  to  be  used  againat  war  shipa,  and  not  against 
merchant  vessels ;  for  the  Pnieeian  Government  had  on  the 
oiithrenk  of  hostilities  declared  their  intention  of  not  seizing 
morclmnt  ships  of  the  enemy,  except  such  as  would  ho  subject 
to  capture  if  they  were  neutral  vesseb  (y).  But  the  declara- 
tion announeed  in  1870  was  annulled  by  an  ordinance  in 
1871,  France  having  declined  to  abandon  her  right  of  capture 
of  Qerman  mercliant  vosselii. 


Insarance. 

Ab  reganU  marine  insurance  in  connexion  witt  this  subject,  if 
it  be  intended  that  a  vessel  shall  carry  letters  of  marque,  this 
inleutioD  tliould  he  set  forth  in  the  policy  under  some  such 
wording  as  the  following: — "With  leave  to  cruise,"  "With 
leave  to  carry  letten  of  marque,"  &c.,  such  permissions  heing 
strictly  conalrucl  by  the  Courts  (A).  The  liberty  to  carry  letters 
of  marque  is  not  a  permisaion  to  cmiso,  and  a  deviation  with 
this  object  will  vitiate  the  policy  (i). 

In  Laitrtnct  v.  Sifdehotham  \h),  where  the  ship  wns  insured  to 
trade,  "  with  or  without  Ictttrs  of  marque,  with  leave  to  chase, 
capture,  and  tnnn  prizes,"  it  wns  hidd  that  this  liberty  could  not 
be  mended  beyond  tht.'  strict  iutention,  and  did  not,  therefore, 
■adtle  the  assurtid  to  sliorteu  sail  and  lie-to,  in  order  to  convoy 
the  prixe  into  [wrt.  But,  as  Amoiild  (5th  ed.  493)  observes,  the 
toere  art  of  convoying  under  such  a  liberty  is  not  ptr  if  a  dovia- 
tioo  imleae  it  involves  deUy  or  departure  &om  the  direct  course 
of  the  voyage,  and  this  has  been  so  held  in  the  United  6tate8(A). 


if]  Slats  Paper*,  60  (IBee>TO),  923. 

{i)  lAWtcnca  r.  Sjr^ebuttiain,  6  East,  IS,  SI ;  Sjvm  t>.  Bridge,  Dongl.  527. 

<0  Fur  r.  Andomm,  4  EosI,  202, 306. 

[i)  Ward  T.  tTtad,  13  Mau.  R.  S39 ;  1  FbiHipa'  loioe..  No.  1030 
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And  in  Jarratt  V.  Ward  (l)  it  was  held  that  a  penaiiwion  "  to 
cruise  fur,  chase,  CBpturo,  man,  and  Boe  into  port  any  onomy's 
ships"  did  not  authorize  tlio  assured  to  remain  in  ]}ort  whilst 
the  prize  was  lieing  repaired  there.  Again,  in  Hibhtrt  v. 
HaUidai/{m)  it  wasdocidod  tliiit  a  pprmission  "to  chase,  capture, 
and  man  pri/es,  Sic."  did  not  cover  a  lying-to  for  nine  days  for 
the  purpose  of  effecting  a  capture,  hut  that  this  was  a  "cruis- 
ing;'' and  that  a  penuissiou  to  cruiee  on  this  side  of  Cape  Horn 
coiUd  not  be  construed  to  cover  a  cruising  on  the  other  side  of 
that  cape.  From  which  case  it  appears  that  any  suhstautial 
variation  of  the  risk  insured  will  operate  as  a  deviation,  and 
void  tho  ioHUrauue  whonevor  such  deviation  cau  be  shown  Lo 
have  arisen  from  culpable  intontion  or  negligence. 

It  was  at  one  time  decided  that  if  a  trading  vessel  carried 
letters  of  marque  without  tho  knowledge  or  consent  of  the  under- 
writers,  the  circumstance  voided  the  policy  on  the  ground  that 
such  letters  offered  a  temptation  to  deviate.  But  Lord  Ellen- 
borough,  in  Jarratt  V.  Walker  (n),  observed  that  a  '"  mere  irrita- 
tion of  thia  aort  shall  not  operate  as  a  deviation,"  a  dictum  in 
harmony  with  the  judgmcut  of  Lawrence,  J.,  hi  Itainev.  Bell  [o). 
How  for  the  sailing  under  letters  of  marque  with  the  knowledge 
and  consent  of  underwriters,  hut  witliout  express  liberty  in  the 
policy  so  to  do,  will  justify  do viati on,  seems  to  huve  been,  accord- 
ing to  Arnould  {p),  the  eubjcct  of  doubt;  and  he  indicates  that 
departure  from  the  usual  course  should  not  be  regarded  as  a 
deviation  if  fairly  attributable  to  motives  of  self-defence;  but 
that  to  diverge  in  the  hope  of  meeting  with  prizes  is  a  devia- 
tion (g] ;  and  that  if  a  ship  of  the  enemy  comes  in  the  way  il  is 
no  d(iviation  to  depart  from  the  direct  course  whilst  engaging 
her,  or  even,  nppan>ntly,  to  continue  the  pursuit  after  she  has 
been  lost  sight  of.  Jolly  v.  Walktr  (r)  seems  to  Mtablish  that  a 
vessel  having  letters  of  marque,  but  no  express  liberty  to  carry 


(/)  1  Cunp.  2M. 

(m)  2Tkunt.  428. 

[»)  1  Cunp.  363,  366. 

(»)  p  Ejut,  105,  201. 

(p)  Sth  cd.  p.  486. 

(f )  CAKk  r.  ToirtHon,  Bth  ed.  Park's  Iiuce.  630. 

(r)  Jully  '.  W*lker,  Hh  od.  Puk's  Iiuco.  630. 
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tbem,  maj  givo  cbase  to  an  enemy  ship  without  committing  a 
deviation ;  but  Lord  Ellenborougb,  in  the  subsequent  case  of 
Parr  y.  Anderson  {s)y  was  disposed  to  tbink  that  sucb  a  devia- 
tion is  permissible  only  if  in  self-defence — as,  for  instance,  for 
tbe  purpose  of  sbowing  tbe  enemy  a  bold  front — but  is  not  per- 
missible if  purely  with  tbe  object  of  effecting  a  capture.  For  a 
summary  of  the  United  States  law  in  this  connexion,  vtde 
Amould  (5th  ed.  p.  491)  on  the  case  of  Haven  y.  Holland  {t),  in 
which  it  was  hold  that  it  was  no  deviation  for  a  merchant  ship, 
carrying  letters  of  marque  without  express  authority  to  do  so,  to 
man  a  prize  justifiably  captured  by  her. 


(s)  6  East,  202. 

(0  2  Jfaton'i  Mep.  230. 
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Bloeknde  of  the  enemy's  porta  is  a  warlilte  expedient  of 
muoli  antiquity,  caiTying  witli  it  in  anLit-nt  times  tlie  right 
to  put  to  death  persons  found  guilty  of  its  contravention.  In 
the  thirteentli  century  and  for  some  time  subsequently  we 
find  European  belligerent  nations  prohibiting  on  the  outbreak 
of  war  all  shipments  of  victuals  or  meroliandtBe  to  the  enemy's 
territory  generally, — the  disregard  of  any  sueh  proclamation 
involving  seizure  and  confiscation  of  shipH  and  cargoes 
implicated.  Towards  the  end  of  the  seventeenth  century 
this  arbitrary  exercise  of  belligerent  rights,  in  deference 
to  the  moi-e  moderate  views  then  prevailing,  underwent 
material  mtKlification,  aud  the  right  to  confiHCate  goods 
shipped  to  the  enemy  was  confined  in  its  applicjiUoii  to  the 
case  of  shipments  to  porta  publicly  declared  to  be  blockaded. 
The  general  right  to  seize  victuals  was,  indeed,  preserved, 
hut  subject  to  the  obligation  on  the  part  of  the  cuptor  to 
compensate  the  neutral  oivner(«). 

The  right  of  blockade,  so  far  as  it  operates  against  neutrals, 
should  properly  be  also  considered  under  the  general  head 
"  BelUgoront  Itights  agaiust  Neutrals  "  ;  but  seeing  that  the 
prime  object  of  the  right  is  to  cripple  and  harass  the  enemy, 
whilst  the  rcctiurso  against  neutrals  is  secondaij'  aud  pendant, 
and  only  to  be  enforced  when  defied  by  them  ;  and  that  the 
two  rights  are  so  bound  up,  the  one  with  the  other,  that  it  is 
undesirable  to  treat  them  separately ;  it  haa  boon  tliought 


(d)  The  nibjivt  of  Pru-t^iiftinn  is  tpmtUj  iioodictti  bdoir,  p.  iH. 
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better  to  discuss  Uie  right  of  blockade  ut  large  under  the 
gsDeml  head  "  Betligerent  lUgbts  agaiust  the  Knemy." 

Tho  immediate  motive  of  blockade  is  to  force  the  enemy  to 
surrender  by  cutting  off  the  supplies  on  which  he  relies.  A 
belligerent  is  plainly  entitled  to  resort  to  such  a  measure,  and 
jt  follows  that  ho  is  entitled  to  eonfiscat«  the  property  of 
persons  setting  this  right  at  defiance.  Merely  to  order  off 
approaching  vessels  would  be  idle,  and  tho  only  means  of 
elltictntdly  deterring  neiitml  traders  from  attempting  Ibus 
to  suDcoiir  tlio  enemy  is  to  attach  to  such  attempts  th«  risk  of 
confioeatiou  of  both  ship  and  cargo.  It  ia  true  tliat  the 
ctroumstance  that  nations  A  and  B  choose  to  engage  in 
oooflict  between  themselves  is  not  to  be  allowed  to  deprive 
nation  C  of  its  right  to  carry  on  its  lawful  trade  in  the 
aocustomed  manner,  and  in  this  sense,  therefore,  it  is  not 
unlawful  for  a  neutral  to  carry  goods  to  a  blockaded  port  (x). 
But  tllis  right  to  trade  on  the  part  of  neutrals  is  subject  to 
the  coiintervailing  right  of  belligerents  to  prohibit  iatarferenco 
with  the  oourse  of  hostilities;  so  that  if  neutrals  elect  to 
attempt  such  interference  they  must  do  so  at  their  own  risk. 


With  respoct  to  lUe  ports  wliich  may  he  blockaded,  if  the 
bolligereot  power  is  able  to  effectively  close  eveiy  port  of  the 
enemy  he  is  entitled  to  do  so.  Thus,  in  1854  the  Allies 
establish»l  a  blockade  of  all  the  Itiissian  [lorts  in  the  Baltic 
and  in  th«  Onlfit  of  Finland  and  Botlinia.  But  a  blockade, 
in  onler  to  be  so  considered,  must  be  effective :  no  mere 
proclamation  of  blockade,  or  "  paper  blockade,"  as  it  bus 
btien  termed,  will  suffice.  This,  altliough  specially  formu- 
Itted  by  the  Declaiation  of  Paris,  is  no  new  principle.  "  A 
blockade,"  said  Bynkershoek,  in  liis  ancient  treatise,  "  is 
Tirtoolly  relaxed  if  the  coast  bo  slothfully  watched."     "  To 
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coustitutfi  a  violation  of  blockade,"  said  Sir  W.  Sooft,  in  The 
Behey  (;),  "  tlireo  things  must  be  proved — Ist.  The  existence 
of  an  actual  blockade ;  2nd.  The  knowledge  of  the  party 
supposoil  to  liave  offended ;  and  3rd.  Some  act  of  \iolation 
either  by  going  in  op  coming  out  with  a  wirgo  ladeu  after 
the  commencement  of  blockade."  The  learned  judge  rightly 
placed  first  the  proof  of  the  existence  of  the  actual  blockade ; 
for  a  shipmaster  can  scarcely  be  charged  with  violating  a 
blockade  of  the  exifitence  of  whicli  there  is  no  proof. 

The  law  of  nations  being  as  above,  it  is  obWous  that  the 
4tli  clause  of  the  Declaration  of  Paris,  that  "blockades,  in 
order  to  be  binding,  must  be  effective,"  la  a  declaration  of  no 
new  tiling ;  any  more  than  is  the  Urd  clause,  tliat  neutral 
pemjisaive  goods  are  free  from  oapturo  under  tbe  enemy's 
flag.  It  may,  indeed,  be  observed,  by  the  way,  that  it  is  not 
cWdent  why  these  clauses  should  have  been  ineorj>orated  at 
all,  any  more  than  clauses  embodying  other  principles  of  the 
law  of  nations  not  in  dispute :  unless  the  Earners  of  the 
declaration  were  fearful  that  the  novel  claufles  1  and  2,  if 
allowed  to  stand  by  tlieniBelves  would  be  more  likely  to  evoke 
excessive  criticism.  Clause  4  is  as  follows :  "  Blockades  to 
bo  binding  must  bo  effective,  that  is  to  say,  maintained  by  a 
force  sufficient  in  reality  to  prevent  access  fo  the  coast  of  the 
enemy."  By  "  effective "  op  "  effectual "  it  is  not  to  be 
understood  that  the  blockaded  port  must  he  so  closely  invested 
that  it  is  absolutely  impossible  for  a  vessel  to  obtain  ingress 
or  egress;  but  merely  that  any  attempt  to  enter  or  leave  the 
port  will  necessarily  be  attended  by  llie  imminent  danger  of 
capture  (n).  "VVhetlier  in  any  given  case  tlie  blockade  fulfils 
this  condition  must  be  determined  on  the  endenoe,  A 
blockade  is  rendered  effectual,  in  the  words  of  Sir  William 


(:}  1  Rob.  93. 

(■)  Gfipd  r.  Smith,  L.  R.  7  Q.  1 
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Scott,  "  hj  stationing  a  uumber  of  shijja  aai  fonuing,  as  it 
were,  an  arch  of  rarcumvaUation  round  the  moutli  of  the 
prohibited  port.  Then,  if  the  arch  fails  in  nay  ono  part,  the 
bliK'kade  faila  altogether  "  (A). 

If  several  ports  be  iuoluJed  in  the  (li>olartitiuii  of  blockade 
when  only  one  of  such  ports  la  in  fact  hlockiuied,  the  whole 
deulaiation  is  nullified,  and  a  neutral  cannot  be  oondemned 
for  an  attempt  to  break  the  blockade  of  that  port  wliich  really 
is  invested  {r).  Huring  the  civil  war  in  America  the 
Federal  States  declared  a  blockade  of  the  whole  Confederate 
coiut  line,  and  vessels  captured  for  endeavouring  to  enter  or 
leave  Confederate  i>orta  were  eondi-mned,  tliough  their  ofGccrfl 
swore  that  they  saw  no  blockading  vessels  (rf).  If  an  excep- 
tion be  made  in  favour  of  one  nation  the  blockade  is  invalid ; 
for  partiality  voida  the  declaration.  This  was  decided  io  tbe 
Riusian  war  of  1854,  when  it  was  held  in  T/ie  ^/•ancinkn  (e),  a 
Danish  veesel  captured  by  a  British  cruiser,  tliat  inasmuch  aa 
the  Allies  had  authorized  the  Ilussiaus  to  export  goods  from 
certain  Busaian  jnrts  dM'lared  to  be  blockaded,  the  blookads 
OGuld  not  be  maintained  against  other  nations.  It  is,  how- 
omr,  within  tJie  right  of  belligerents  to  declare  a  limited 
or  modified  blockade,  p^o^~ided  that,  as  in  other  cases,  the 
blockade  be  applied  impartially. 

In  llie  Turko- Russian  war,  the  Porte  having,  by  means  of 
oruiaen  in  the  Bosphorus,  captured  certain  vessels  wliich  had 
managed  to  elude  the  blockading  squadron  in  the  Bloek  Sea, 
it  waa  claimed  on  behalf  of  such  vessels  that,  having  escaped 
captore  in  the  Black  Sea,  they  thus  became  &ee  from  further 
SMZure.     The  Turkish  prize  court;,  however,  condemned  the 


(ij  The  Aidmr.  1  Doda.  42S ;  Tbe  SUrt,  f  Rob.  60. 
(ir)  Tbe  Qauick  ud  Mam,   1   Bob.  146 ;  Tbe  Uercunus,  Hid.  p.  83  : 
ThmlMMKr.  Hid.  p.  93. 

(4)  Vlust.  Int.  Law,  3  Ed^.  ed.  696. 

if)  NotlMata  f.  DongLu,  10  Uoon,  F.  C.  C.  it. 
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vessels — mostly  Greek — so  captured,  a  decisioii  supported  by 
the  foreign  ambassadors  at  the  Porte,  The  ambassadors 
represeuted  that  to  allow  such  vessels  to  go  uncoudemDed, 
would  be  to  relieve  Gieece  from  the  rigours  of  the  blockade, 
of  which  the  effect  would  be  to  invalidate  the  whole 
blockade  (e).  But  the  blockading  [lOwer  has,  it  would  seem, 
the  right  to  permit  or  to  deny  admission  of  neutral  war 
vessels  to  blockaded  ports,  and  the  fact  that  such  vessels  are 
admitted  will  not  invalidate  the  blockade. 

In  1884,  during  the  hostilities  between  France  and  China, 
tiie  former  power  declared  a  blockade  of  certain  Formosan 
ports,  but  the  British  Government  protested  against  this 
notification  ou  tlie  ground  that  the  Frcuch  fleet  available  was 
iusuthcient  to  render  the  blockade  effectual  in  accordonco 
with  the  reqim-onient  of  the  Declaration  of  Paris  {ee). 

When  in  the  American  civil  war  the  Federal  States  de- 
clared all  the  Southern  ports  blockaded,  the  Supreme  Court 
decided  that  this  did  not  apply  to  the  western  side  of  the 
Rio  Grande,  which  was  in  neutral  (ilexican)  territory  (/). 

Proof  of  discontinuance  of  a  blockade  by  notification  lies 
on  the  captured  vessel  pleailing  this  defence  (rf). 

A  blockade  otherwise  effective  ib  not  to  be  deemed  ineffec- 
tive owing  to  what  may  be  colled  accidental  cirtnmistances. 
"  The  only  exoeptiou  to  the  general  i-ule  which  requires  the 
actoal  presence  of  an  ado(]uat«  force  to  constitute  a  biwful 
blockade  arises  out  of  the  circumstance  of  the  occasional 
temiforarj'  absence  of  the  blockading  squadron,  produced  by 
accident,  oa  in  the  cose  of  a  storm,  which  does  not  suspend 


(.)  Whmt-  lot.  L«w,  2  Eng.  «1.  697. 

(w)  Ct.  nfenacK  ia  Ttmti,  Vi  July,  1880,  to  deulantisn  of  ineflicicucf  of 
b1oclnid«  (jf  Hsytian  porta  tij  the  Hajtiui  OoTDmmenl. 

C/]  WliCAi.  Int.  Law,  2  Eag.  od.  69S ;  The  PetcriioS,  p.  IKO,  ii^ra. 
Ig)  TMt  '.>nwM<M,  2  r«K.  ISO. 
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the  legal  operation  of  the  Uockade  " :  bo  says  Wheaton  (A). 
Thus  tlie  tflmporary  absoiioe  of  the  blockading  squadron, 
owing  to  advorse  weather  (i),  or  to  ehoae  of  suspioious 
voBsets  (J),  provided  the  chase  be  not  unduly  prolonged  (A), 
has  been  held  not  to  justify  an  attempt  to  break  the  invest- 
ment ;  but  in  such  oases  the  blockading  vessels  must  return 
to  their  station  so  soon  as  circumstances  may  permit.  If, 
however,  the  squadron  should  be  despatched  elsewhere,  leav- 
ing an  insufficient  force  on  the  spot  (/),  this  would  be  held  to 
invalidate  the  blockade.  If  the  blockade  bo  once  raised, 
through  whatever  oause,  neutrals  must  be  served  w4th  a  f  rosli 
iiotiee  if  tile  investment  be  resumed  (»m). 

The  occasional  success  of  iitleiiipts  to  break  the  blockade 
is  not  necessarily  evidence  of  inoffoctiveuesB  of  the  investment, 
for  such  suoeessful  attempts  may  be  owing  to  temporary 
absence  of  some  of  the  sqimdroQ,  or  to  other  circumstances 
specially  favouring  the  blockode  runner,  and  not  arguing  any 
inefficiency  in  the  blockade  as  such.  The  onus  of  showing 
that,  at  the  time  of  capture,  a  ih/ndo  blockade  was  actually 
existing,  lies  upon  the  c«i>tors  {»). 

A  mnritime  blockade  must  be  construe<l  literally,  and  not 
in  such  a  general  sense  as  to  involve  confiscation  of  goods 
being  carried  to  the  blockaded  port  by  means  of  canals  or 
other  internal  con\'eyftnces  \o).  Nor  con  it  be  iipplie*!  to 
Bhips  oorrying  goods  to  neighbouring  ports  with  a  view  to 
their  being  forwarded  to  tlie  blockaded  port  by  inland  routes; 
or  to  goods  siniilarly  forwarded  from  the  blockaded  port  to  a 

<J()  lot.  Uw,  3  Bng.  tA.  Mt. 

(i)  Tlic  CohimbiB,  I  Bob.  IA6.      VuU  alio  p.  IIS,  infra. 

O)  Tb*  Eapio,  I  Arton.  M. 

[k)  U  MtJuiio,  a  DoA.  130. 

{t)  Thm  Nurj.  1  Ackm.  U. 

{m)  Tha  UuffBUOK,  A  Rub.  1 II ;  Tho  Tiaketoir,  ibii.  65. 

(■)  Til  nT«»d».  2  Will.  no. 

(•)  TV  8l«fl.  1  R"b.  OS :  The  Oown,  3  Rnb.  297. 
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neighbouring  open  port,  thence  to  he  carried  over  8ea(/)). 
But  if  a  British  suhjoct  ship  goods  to  the  enemy  through 
a  neutral  comitrj,  coofiBcation  will  attnt'h  ('/). 

Goods  cannot  be  sent  along  the  coast  in  lighters  so  as  to 
evade  a  blockade.  Thus,  where  a  sliip  left  a  blockaded  port 
in  ballast  for  a  neighbouring  river,  and  there  took  on  boanl 
gooda  which  had  been  previously  sent  to  the  same  place  by 
lighter,  the  goods  were  declared  confiucated  {'■). 

The  rigorous  application  of  a  blockade  is  usually  postponed 
for  a  greater  or  less  time  in  favour  of  any  neutral  vessels 
which,  at  the  time  the  declanilion  is  made,  may  he  within  the 
port  declared  to  he  blockaded.  Ou  declaration  of  blockade, 
such  neutral  vessels  are  entitled  to  depart  free  from  inter- 
ference on  tlio  part  of  the  blockading  squadron,  and  with  any 
cargo  which  they  may  have  on  board  at  the  time.  If  this 
cargo  bo  neutral  property,  it  is  entitled  to  pass  freely ;  and, 
as  has  been  submitted  nhove  (Enemy  Cargo  on  Neutral 
Vessels)  (").  if  it  bo  the  pro]>erty  of  the  enemy,  whore  the 
principle  of  "  free  ships,  free  goods "  is  aocejrted,  it  will 
eirailarly  be  allowed  to  pass.  But  no  cargo  must  he  taken 
on  hoard  after  declaration  of  the  blockade,  unless  already 
lying  in  lighters  for  the  shipment.  Cargo  found  to  have 
been  shipped  subsequently  will,  with  the  vessel,  be  liable  to 
confiscation  (/) ;  and  wlieu  any  portion  of  iite  cargo  has  been 
60  ship]icd,  the  departure  of  the  vessel  will  be  regarded  as  a 
fraudulent  act  (w).     Ships  in  balla.st  may  leave  at  any  time, 

(p)  Tlie  Oooui,  3  Rob.  2BT.  Bnl  ponipiirr  tut  ta  Ihis  the  UniUd  State* 
d«inf<iu[iR  m  Tltr  SUphrH  Ifarl,  Sprlnflhili.  and  Frlrrhof,  p.  IBS,  infra. 

(f)  Thu  Jimge  PioUT,  4  Rab.  p.  83.  Viii  lut  Tmdinff  with  the  Enemy, 
p.  StS,  ii\fra. 

(r)  VhaBt.  Int.  Law,  1  Eng.  nl.  Ono. 

(»)  P.  88,  Ktpra. 

{f,  ThB  Rolla.  8  Hob.  867 ;  Tho  Vrow  JodiUi,  1  Bob.  151 :  The  CbibI, 
Edwird*.  33 :  Tbv  Fr»dcrick  Holltc,  I  Rob.  86. 

(i.)  The  Culjiw,  2  Rob.  30S. 
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but  the  maximiiiu  limit  of  time  ■within  whieh  cargo  may  bo 
carried  out  is  aubject  to  the-  difioretiou  of  the  blookiuling 
power,  to  be  atiiiomiced  in  the  public  declaratioii  of  blockade. 
Fifteen  daya  would  seem  to  be  tbe  luiiiimiun  time  allowed  in 
practice,  and  on  the  bloctcade  of  Buenos  Ayrea  by  Franco  in 
1838  forty-two  days  were  allowed  («■). 

On  the  blockade  of  Archangel  by  Uio  Allies,  the  port 
authorities  api<ear  to  have  esbibiltnl  to  the  masters  of  all 
neutral  vessels  in  tbe  port  a  copy  of  the  declaration  of  the 
blookode ;  and  each  master  was  r«qmred  to  sign  n  certificate 
that  the  tioti<M>  bad  been  exhibited  to  him,  and  that  he  had 
read  and  luiderstooti  it. 

If  a  neutral  vessel  aball  have  been  compelled  by  sfcresB  of 
weather  or  similar  necessity  to  outer  a  blockaded  port,  she 
may  leave  witliout  violating  the  blockade ;  and  she  may  also 
leave  free  from  risk  of  (vufiscation  if  she  shall  liavo  entered 
under  sjiecial  lioeuc*-  of  the  hlot-kading  power  (t)  ;  or  if  she 
shall  have  reloaded  neutral  goods  sent  into  the  port  before 
blocluulo,  and  homi  Jiili-  withilniwn  by  tbe  owner  as  being 
unsaleable  (t/) ;  or  if  she  shall  have  on  board  goods  purchased 
by  a  nentral  subsetjuent  to  declaration  of  the  blockade,  if  the 
ground  for  carrying  the  gooils  out  of  poil  is  tbe  honA  Ji<ie  and 
well-founded  belief  in  the  immetliate  outbreak  of  wai- between 
the  nation  owning  the  blockaded  port  and  that  of  which  the 
neutral  purchaser  is  a  subjeot,  involving  risk  of  confiscation  of 
tbe  gnods  (:) ;  or  she  may  leave  in  ballast,  notwithstanding 
that  she  has  entered  during  the  blockade,  if  she  arrived  off 
the  port  in  ignorance  of  the  blockade,  and  was  allowed  to 
enter  {a) ;  or,  similarly,  if  slie  knew  of  tbe  blockade,  and  was 
allowed  to  enter  (ft) ;  or  if  she  shall  have  been  informed  by 

(w)   llrfr  m1m>  p.  53,  mpni.     Ouljr  three  days  yrav  ■Unwed  \ij  Fniiice  in 
IIM  to  *M*»U  lu  Fonnnuui  poru.    3  Ixm.  Gu.  ISHI,  p.  i&'\. 
(«)  Tho  Chulntu,  Kair.  iai :  Tho  Byedd,  iM.  ISH. 
{],)  T1m>  Joffmw  Miriit  Sclim-aiT.  «  Itob.  89,  in  Ml. 
(t)  Tha  I>nii  Frit!iHl«>,  1  bod.  2ev. 

[«]  The  AtUtiu  Hwgwntla,  6  Rob.  03.  [loS,  in  ibI. 

(Q  He  JBftnw  HarJ*  8rtira«d«T.  8  Bob,  HO ;  Thr  Vww  Barbori,,  iUa. 
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one  of  the  belligerent  omisers  that  the  blockade  waa  raised, 
and  entered  tlie  port  iiumoleBted  (r) ;  or,  apparently,  if  she 
leaves  solely  for  the  purpose  of  can-ying  home  distreaeed 
neutral  seamen  ihrowu  out  of  work  by  the  hostilities  and 
detained  in  the  varioua  ports  of  tJie  bpUiperent  country  (d). 
But  alfJiough  such  psouhcs  may  sei-ure  iioutrul  vessels  from 
condemnalion,  they  will  not  necessarily  avert  capture,  i'or 
breaeh  of  blockade  is  prim(t  facie  good  ground  for  seizure,  and 
it  may  bo  that  only  on  resort  to  adjudication  will  the  true 
circumstances  appear  in  which  the  breach  oocurred. 

No  vessel  can  bo  oondemnftd  in  respect  of  breach  of 
blockade  unless  it  can  be  shown  iu  faet  or  ooustructively  that 
tbe  master  was  aware  of  the  existence  of  the  blockade.  This  is 
a  condition  precedent  to  condemnation  most  clearly  laid  down. 
It  follows,  tlierefore,  tliat  public  notification  of  blockade  must 
be  given  by  the  belligerent  declaring  it  before  or  immediately 
on  its  enforcement.  Mere  proohiniation  of  blockade  does  not, 
as  already  obsen'ed,  itself  constitute  blockade,  the  proclama- 
tion or  notice  being  simply  }irim&  facie  eWdence  of  the  fact; 
and  a  blockade,  however  effeitive,  is  not  regarded  as  in  foroe 
as  against  neutrals  until  the  fact  of  it  has  been  brought  to 
their  knowledge.  All  that  is  necessary  is  to  prove  knowledge 
ou  the  port  of  the  individuals  attempting  the  breach  (<■).  In 
the  ease  of  uncivilized  jKiwers,  whilst  they  are  not  to  be  held 
bound  by  all  the  rules  of  the  law  of  nations,  uo  indtilgcnco  is  to 
be  shown  them  in  respect  of  any  breach  of  the  well-known  law 
of  blockade  (/) .  Notification  to  a  foreign  govcniment  is  con- 
fitructive  notice  to  the  indiWdual  members  of  the  nation,  for 
it  is  the  duty  of  such  government  to  inform  its  subjects,  and 
a  neutral  master  can  never  be  heard  to  aver  in  liis  defence 

(f)  Tt»  Neptiuiu.  3  Bob.  IIO. 

{^  The  Huae  in  Bloom,  I  Dod.  S8.    For  MmmenU  on  the  tXxrn  exoeptiou 
•lif  Tiriw,  Lbw  of  Natioiu,  2nA  ed.  pp.  217,  ii». 
{,)  The  UiTcorin*.  1  Hob.  82. 
IJj  tbf  Hurtige  Hane,  3  Rob.  32t. 
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that  his  government  failed  to  infoim  him.  If  the  defence  be 
true,  it  may  give  rise  to  a  claim  as  between  him  and  the 
government,  but  into  tliis  tlie  captors  will  decline  to 
enter  iff) ;  and  ti  shipmaster  cannot  rely  uiion  the  oircum- 
stonce  that  no  notification  has  been  given  to  the  country 
from  which  ho  ia  about  to  soil,  if  the  blockade  be  a  matter  of 
common  notoriety. 

There  are,  however,  two  kindB,  or,  rather,  two  views  to  bo 
token,  of  blockade  :  blockade  in  the  one  case  by  notice,  and 
in  the  other  defueto. 

If  a  neutral  vessel  shall  have  sailed  for  a  blockaded  port, 
after  notice  of  the  blockade  has  been  given  to  the  country 
from  which  she  sailed,  she  will,  primd/iicif,  be  hable  to  con- 
demnation. If,  however,  she  shall  have  departed  before  any 
Buch  Dotifieation,  then  the  blockade  will  be,  so  f ar  oa  she  is 
concerned,  lie/odo,  and  she  is  then,  unless  otherwise  informed 
of  it,  entitled  to  notification  on  iJio  part  of  the  blockading 
Bqiia4lron.  But  a  vessel  approaching  a  blockaded  port  with 
intent  to  violate  the  blockade  is  not  entitled  to  he  warned 
off  (A). 

If  a  ship  be  seized  whilst  hovering  off  a  port  under  block- 
ade by  notice,  the  plea  that  she  was  going  to  the  blockading 
squadron  to  ask  for  authority  to  continue  her  voyage  will 
not  be  accepted  (<)• 

In  m?  Union  (_/'),  where  a  Danish  vessel  had  been  seized  by 
a  British  cruiser  for  attempting  to  run  the  blockade  dunng 
tho  Anglo-Bussian  war,  it  was  held  that  inasmuch  as  it  was 
practicable  to  inquire  at  a  neighbouring  neutral  port  as  to  the 
Buuntenanc«  of  the  blockade,  there  was  no  excuse  for  making 


(f)  Tho  Spn  and  Itene,  6  Rob.  TS. 
(A)  n*  Salu  Jteifm.  BMrk.  Pr.  CW.  13. 
(•)  TKi  Aiwnr^I.   3   Wall.  dOS;    TU  Joffkin. 
tW.23i. 

U'l  3  Eo-  *  Ad.  R«p.  (Srinki),  ISI. 
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inquiriea  of  the  tlocliacliiig  squadron.  "  When  it  is  intended 
to  prove  ignorance  of  a  blockade  which  was  a  matter  of 
general  notoriety,"  said  Dr.  Lushington,  "it  must  be  proved 
by  the  clearest  and  moat  satisfaotoiy  evidence  to  the  judgment 
of  the  Court." 

In  T/ie  Jeanne  Marie  (k),  where  a  cargo  had  been  bought 
before  war  ooouiTed,  and  the  purchasers  were  moreover  igno- 
rant at  the  time  tlie  vessel  sailed  of  the  fact  that  the  loading 
port  was  under  blockade,  the  cargo  was  restored.  It  was  tnie 
that  tlie  shippers,  who  were  purchasers'  agents,  were  aware  of 
the  facts  when  they  shipped  the  cargo ;  but  it  was  held  by  the 
Court  that  the  oai^o-owner  ia  not  neeeasarily  bound  by  the 
art  of  his  agent,  when  the  latt«r  lias  become  a  belligerent,  and 
the  cargo-owner  has  no  control  over  him.  Bat  where,  as  in 
Tfu  A'^oriten  [I),  the  cargo  has  been  purchafied  in  the  blockaded 
port  by  an  agent  of  the  cai^-owners  apecially  sent  for  that 
purpose,  condemnation  will  follow. 

Tiiere  is  this  main  difference  between  a  blockade  by 
notification  and  a  blockade  f/r  faelo ; — in  the  former  cose 
the  act  of  soiling  for  the  invested  port  is  primft  fncir  oou- 
sidered  an  attempted  broach  ah  initio,  whereas,  in  the  latter, 
Uie  mere  sailing  in  ignorance  is  no  offence,  and  a  vessel  may 
even,  on  a  doubtful  or  provisional  destination,  wiil  for  a 
port  blockaded  de  facto,  on  tlic  proajiect  nf  the  blockade 
ha\-ing  been  raised  by  the  time  of  her  arrival  (w).  But  in 
this  event  she  must,  on  approaching  her  destination,  apply  for 
information,  not  at  the  mouth  of  the  blockaded  port,  but  nt 
some  other  port  lying  in  the  way. — if  possible,  a  port  of  (ho 
blockading  power  (n).     Otherwise,  a  neutral  vessel,  on  being 

(k)  3  Ee.  &  Ad.  Sep.  (Spinka),  Iflf. 

{I)  liiii.  169. 

i«)  The  Koptimnii.  1  It«b.  110;  The  Columlim,  1  Huh.  130.  CI.  TLa 
Jfonaroh,  p.  IIS,  infra. 

(h)  The  BeUej,  1  Roh.  334  ;  Th«  Sliophi^rd'-w,  «  Bi.b.  263 ;  JTir  Mta, 
Bltteh.  Ft.  Ct.  133  :  Tht  Enpmi,  Hid.  176  -,  TKi  Chakirf.  tjirf.  <M3. 
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aeon  by  one  of  the  blockading  squadron,  would  swk  m- 
formatioQ  of  lier ;  but  in  the  temporary  absontw  of  belligerent 
cruisers  she  would  be  tempted  to  nin  direct  into  tJie  blockaded 
port  lo).  This  is  the  general  rule,  but  if,  in  any  cnse,  a  master 
has  in  departing  from  it  acted  bond  Jidc  and  reasonably,  tax 
exception  may  be  made  to  it  {p).  In  Thr  Befseii  (q)  (1799) 
the  rule  w-as  relaxed  in  favour  of  a  master  who  had  sailed 
from  an  American  port,  on  the  ground  that  at  such  a  distant 
port  he  could  not  have  had  constant  notice  of  the  state  of  the 
blockade.  But  this  was  before  the  days  of  telegraplia  and 
nipid  postal  communication. 

A  master,  when  informed  that  hia  port  of  destination  is 
blockaded,  must  forthwith  turn  away,  "  It  must  be  olesr 
and  olnioiis  that  the  neighbourhood  of  the  blockaded  port 
cannot  be  considered  ok  the  Bt  loevs  delibtrandi  of  his  future 
plans,"  whatever  may  be  his  difficulty  in  detennimng  vhsm 
he  should  go  (r). 

In  The  Franmka  {Norl/ieote  y.  Dougtat)  (s)  it  was  declared 
not  to  be  the  law  that  the  neutral  is  always  entitled  to 
warning  from  the  bloikading  squadron  before  seizure,  in  case 
of  a  de  facto  blockade  of  which  there  has  been  no  offioial 
QntiScation.  If  he  has  obtiiincd  knowledge  anyhow  of  each 
blockade,  be  is  liable  to  seizure.  And  when  the  acts  of  the 
Ixflligcrent  are  generally  known,  such  knowledge  may  be 
presumed  without  distinct  proof  of  personal  knowledge.  But 
tho  facts  with  the  knowledge  of  which  the  individual  is  to  be 
fixed  must  be  such  as  to  admit  of  no  reasonable  doubt ;  and 
th«  notice  which  is  to  be  inferred  from  general  notoriety  must 
be  such  that  if  given  in  the  form  of  a  public  notification  or  of 
a  particular  warning  it  would  have  been  legal  and  effectual. 

(g)  The  Spca  sod  Irene,  6  Bob.  7S. 

( f)  The  EmprciK,  nipr«. 
(rt  Supro. 

(r)  TIw  Apollo,  fi  Bob.  3S!i. 
it)  saL.  T.  113,  
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As,  for  inatauce,  tht  notice  of  a  Llookade  miist  not  be  more 
extensive  than  tliu  lilockade  itself,  othorwiBe  a  neutral  may 
safely  disregard  it. 

In  the  case  of  vessels  coming  out  of  a  blockaded  jiort,  no 
notice  is  necessary  after  a  blockade  shall  have  existed  dvfavlo 
for  any  length  of  time,  for  it  ia  obvious  that  knowledge  of 
the  blockade  must  in  such  case  exist  on  the  part  of  vessels 
within  the  port  {i). 

In  the  Franco-Prussian  war,  French  naval  officers  were 
instructed  that  ships  approaching  a  blockaded  port  were  not 
to  be  deemed  to  intend  a  violation  of  the  blockade  until  its 
notificatioQ  had  been  inscribed  on  their  register  or  ship's 
papers  by  an  officer  of  one  of  the  blockading  vessels  (h). 

If  a  neutral  vessel  whoso  master  has  no  knowledge  of 
the  blocktide,  arrives  off  a  blockaded  imjH.  she  must  be 
warned  off  by  the  blockading  squadron ;  but  until  such 
warning  has  been  given,  and  lias  been  disregarded,  no  grounds 
exist  for  condemnation.  If  the  captors  have  reason  to  believe 
that  the  averment  of  ignorance  is  fraudulent,  they  are  enti- 
tled to  capture  the  vessel,  and  send  her  before  a  court  of  prize 
for  adjudication  {e).  If  a  vessel  bo  thus  warned  off  by  a 
blockading  cruiser,  the  commander  of  the  cruiser  \&  required 
to  write  a  notice  of  the  blockade  upon  one  or  more  of  the 
prineiiml  ship's-papcrB  (x). 

When  a  vessel  has  been  captured  and  brought  into  port, 
her  master,  and  such  of  tJie  ship's  company  as  may  be  eon- 
Bidered  necessary,  are  subjected  to  a  most  minute  and  searching 
examination  on  all  points  material  to  the  purposes  of  adjudi- 
oatioa.    As  will  be  concluded  on  perusal  of  the  Standing 


{()  Hu  Trow  Jadla^  I  Itoti.  1S3. 

\u)  Wheat.  Int.  Law,  3  Eng.  m1.  697. 

(»)   Vti*  ft  Adjudicnliim  ■nj  CoDiIoimiBtiuu,  p.  31C,  in/j-o, 

(a)  lutonetiani  to  the  Vtrf.  Art.  X. :  Slor;  on  FtiM  CoortB,  p.  2S*. 
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Interrogntories  (y),  the  chances  of  a  vessel  esoapiiig  oondem- 
natioD  by  suppression,  or  false  stateraents,  on  the  part  of  the 
master  are  esci'edingly  remote.  It  may.  indeed,  well  happen 
that  though  the  immediate  grotinds  for  the  capture  prove  to 
be  erroneous,  other  eircumstances  may,  under  tlie  examina- 
tion, appear  by  which  oondeinnatinn  may  ho  justified;  as, 
for  example,  if  the  rapture  he  made  under  the  erroneous 
belief  that  the  shi])  carried  contraband,  or  had  falnified  her 
[tapers,  luid  it  sliould  oome  out  that  slio  bad  been  guilty  of 
violating  n  bloekade. 

To  sail  for  a  blockaded  port  with  knowledge  of  the  bloekade, 
and  with  intent  to  violate  it,  warranto  L-ondetnnatioa  (z) ; 
and  the  intent,  failing  sufficient  evidence  to  the  contrary,  of 
which  the  onus  of  proof  Ues  on  the  captured  vessel,  will  be 
deduced  from  the  saiUng  with  knowledge.  So  that,  in  such 
cose,  the  act  of  sailing  will  be  held  to  I'onstitute  an  attempted 
hn'ach.  And  nn  proof  of  the  sailing  with  intent,  condem- 
nation will  l>o  invuIviHl,  notwithstanding  that,  at  the  moment 
of  capture,  the  vessel  may,  owing  to  stress  of  weather,  be  out 
of  the  course  for  the  blockaded  {>ort.  Bat  if  the  master 
shall  be  able  to  show  to  the  satififoction  of  the  Court  that 
he  had  voluntarily  abandoned  the  voyage  to  such  port(«), 
and  had  altered  his  original  intention  to  attempt  a  ^Holation 
of  Uie  bliK'kade,  the  vessel  will  no  longer  be  subject  to  con- 
fiscation. A  mere  intention  to  commit  the  breach,  unsup- 
ported by  an  overt  act,  such  as  starting  for  the  blockaded 
jMirt,  will  not,  of  itself,  involve  condemnation  (i).  But  it 
fahte  papers  be  U8ed{r),  or  the  ]>a]»er8  be  destroyed,  or  the 


(y)  1  Spinla'  Gc.  &  Ad,  Kep.,  p.  xUi,  App. 

(i)  The  CalmnW*,  1  Rob.  ISi,  Ao.  1799 ;  et.  The  HaDarch,  p.  125,  mfn. 
{•J  Thi!  lmin«,S  Rob.  169,  snip.  1S4.  i-^ra;  TktJtlin  Oilptn,  HUlfkfd.  201. 
(i)  rtla,mmam»  T.  XtirfHltl  hicf.   t^.,  4   CroH-A,    190  •   Thr  JeAn  GilpiH, 
SUlt^fJ.  131 ;    J'ntioii  T.  /Vy.  9  (VwfA,  HO. 

(f)   n«  Xmim  Aftiti.  Sl»rthf4.  J\.  Ca.  1 1! :  The  Ueator.  Edw.  207. 
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voyage  be  altered  in  order  to  avoid  search,  suoli  circumstanoes 
will  bo  deemed  evidence  of  fraiidulent  iiiteuUon  {il).  Tbere 
are,  however,  cortjiin  oases  in  which  the  intentional  bearing 
up  for  a  blockadeil  jiort  may  be  excused,  as,  for  instance,  if 
the  cause  bo  stress  of  weather,  want  of  water  or  provisiooB,  or 
some  other  imperative  necessity  (c) ;  but  in  all  suoh  oases  the 
burden  of  proof  of  unaroidable  necessity  and  of  good  faith 
will  be  upon  the  vessel  seized  {/).  Simihtrly,  if  the  excuse 
for  violating  the  blockade  be  that  the  master  required  to 
ascertain  the  land,  the  excuse  will  bo  subjected  to  severe 
critioism  (n). 

In  The  Nrittralitel  (h),  the  vessel,  bound  ostensibly  from 
Bordeaux  to  Embdeo,  went  to  Ostend,  which  was  blockaded, 
under  the  pretence  of  procuring  a  pilot.  The  master 
anchored  the  vessel  in  such  a  position  that  at  daylight  he 
would  have  been  under  jirotection  of  the  shore  batteries. 
The  Court,  observing  that  a  neutral  vessel  has  no  right  to 
anchor  in  a  sjiot  where  she  may  have  an  opportunity  of 
slipping  into  the  blockaded  port  without  molestation,  ordered 
the  confiscation  of  ship  and  cargo. 

Intoxication  of  the  master  will  not  be  aooepted  as  an  excuse, 
as  in  such  case  it  becomes  the  duty  of  his  offioers  to  dispossess 
him  and  to  give  a.  projwr  direction  to  the  slup  (i).  If  the 
master  of  the  captured  vessel  have  been  previously  master  of 
a  vessel  which  bos  been  condemned,  the  Court  will  notice  the 


2  Iran.  1J5 :  l%e  Barjorry,  ibid.  i'A ;  TIa  A«dniHt<U, 


.  7  Wall.  369 :   TAt  3fajer  JiarioHr. 
The  Fanaghia  RhnmlM.  n  Uoo. 


Md.  tS2  :   nr  V 

(r)  The  FoHniia,  0  Rob.  2T  :  The  Diana 
SlaUXfd.  167".  Tht  Fornt  Ktt.^,  Md.  2; 
P.  U.  108. 

(/)  Tha  Hnrtige  Hanp.   2  Rub.   1S7;    Tho  Ju 
Chnrlotta,  Hid.  231. 

if)  Tbe  AdmiU,  i  Rob.  36S. 

(*J  6  Kob.   3D.      See  Al»  Thn  CboilotU)  Oiriati 
GDt4  Enmtusg.  ibid,  t  B'i. 

(i)  Tb«  SbqihordcM,  iftiJ.  2R3. 
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tact  {J).  If  ft  port  be onoo  Uookaded  the  prohibition  agtunst 
entry  applicA  both  to  private  Teasels  and,  ordinarily,  to 
neutral  war-shipB ;  and  no  private  vessel,  whether  in  ballast 
or  laden,  can,  subject  to  the  above  exceptions,  be  allowed  to 
attempt  to  enter  without  a  special  lioence  from  the  govern- 
ment of  the  blockading  power.  And  any  such  lioence  will 
be  strictly  interpreted ;  so  that  a  mere  general  lioence  to  trade 
with  the  enemy  will  be  held  not  to  give  admission  to  enter 
blockaded  ports  (k) . 


I 


Breach  or  attempted  hreaob  of  blockade  is  pritnd  facie 
grounil  for  confiscation  of  both  ship  and  cargo,  tbe  presump- 
tion being  that  the  brcjioh  was  intended  to  benefit  both  of 
these  intereets  (/).  The  presumption  of  complicity  may,  how- 
over,  bo  rebutted  in  favour  of  the  cargo  if  the  dooumpnt«  found 
GO  board  at  the  time  of  capture  should  exonerate  it.  There 
may  indeed  be  cases  in  which  the  presumption  is  iu  favour 
of  the  innocence  of  the  ca^go-ow^le^s  :  as,  for  instance,  if  tha 
blockade  shall  have  been  declared  after  sailing  of  tlie  vessel  (m). 
In  such  event,  in  order  to  affect  the  cargo-owners  with  com- 
plicity, it  would  bo  necessary  to  prove  that  the  act  of  the 
master  personally  bound  them.  Iu  The  Vanaglm  Rhomlta  (n) 
it  waa  laid  down  that  when  at  the  time  of  shipment  the 
blockade  is  or  might  be  known  to  cargo-owners,  their  privity 
to  the  intended  \-iolatiim  must  be  assumed  as  an  irresistible 
inference  of  law,  and  is  not  cajiable  of  rebutment  by  evidence. 
In  The  Jiijfrmr  Mitria  tkhi-aiicr  (o),  the  ship  was  released 
and  the  oargo  eondemned,  on  the  esoeptional  ground  that, 


0}  Tit  lUana,  7  Jfall.  SSO;  Tht  Wm.  B.  yarthrvp.  BkUhf4.  S3fi. 

(1)  TbB  BjrfleU,  Edw.  ISS. 

[0  The  Aleuuider.  (  Rcb.  93:  The  ShcjAcrdtM,  S  Rob.  263. 

(n]  Tlie  Hcnoriiu,  1  Kuli.  HO  ;  The  Adauls,  5  Bob.  2f,2. 

(■)  13  Uoo.  P.  C.  C.  les. 

(a)  3  Bob.  147. 
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whereas  the  Tessel  had  a  licence  to  enter  the  hlookaded 
with  a  piirgo,  and  coneequently  to  oome  out  again,  presumably 
also  with  a  cargo,  no  suf;h  licence  existed  in  t'uTour  of  the 
cargo  taken  on  board  in  the  blockaded  port. 

If  the  master  of  a  shiy)  deviate  into  a  blockaded  port 
contrary  to  his  duty  to  his  owners,  the  latter  are  nevertheless 
not  allowed  to  plead  this  as  against  condemnation.  The 
decision  in  the  case  in  which  this  principle  was  laid  down  ( p) 
deals  especially  with  the  owners'  plea  of  barratry  of  the 
master.  But  in  such  cases  the  master  is  regarded  as  the 
servant  of  the  shipowners,  who  are  responsible  for  his  illegal 
acts,  a  reasoning  which  does  not  necessarily  hold  good  in  the 
case  of  the  cargo.  Unless,  therefore,  the  master  be  agent  for 
the  i>argo-owner  (or  his  servant,  if  the  ship  and  cargo  be  both 
under  the  some  ownership),  or  the  cargo-owner  be  lield  privy 
to  the  intended  breach,  tlie  cargo  will  not  be  subjected  to  the 
fate  of  the  ship  if  she  bo  condemned  (q). 

In  jT/ic  Cremlmic  (»■),  the  vessel,  leaving  a  blockaded  port 
for  England,  waa  captured  by  the  United  Stutes  Government 
Hud  condemned,  the  cargo  sharing  the  fat«  of  the  ship,  except 
a  portion  belonging  to  Uiitish  consignees  who  could  have  had 
no  knowledge  of  the  blockade,  and  could  not  consequently  be 
presumed  to  have  instructed  or  authorized  the  muster  to  sail 
in  violation  of  it. 

So  long  as  a  blockade  continues,  the  penalty  for  its  breach, 
eitlicr  by  ingress  or  ogress,  remains  in  force,  and  may  bo 
exa<'ted  imtil  completion  of  the  return  voyage  («).  The  end 
of  the  voyage  is  the  only  natural  tennination  of  the  offence; 

{f)  The  Adoni*.  6  lt»b.  2S6. 

(t)  Tba  Akxandot ;  TIid  Imiiia,  tufrt.  8co  alao  The  Vronw  Jiidtth, 
1  Hob.  liO :  The  BomUo  uul  Better.  3  Bob.  3*3,  3dl ;  The  Elsebe,  S  Rub. 
173. 

(r)  lllaltk.  Fr.  (,'«.,  I8fil-S,  ji.  30. 

((}  Welrurt  vbd  PilLm,  -1  Itob.  128 ;  TIm  ChriMisUfben;,  6  Bob.  370 ; 
The  Gencnl  Huniltau,  Hut.  61. 
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ooDBequciitly  a  succeesful  evasion  of  Uie  blockading  squadroD 
does  not  purge  tlio  offence.  And  this  position  ^vi]l  not  be 
affected  by  the  oirouniBtanot'  tbat  a  vessel  which  has  evaded 
tbe  blockade  has  subsot^uently  )iut  into  an  intermediate  port 
or  has  been  driven  into  such  port  by  stress  of  weather.  If, 
however,  the  blockade  Hhould  have  been  niisetl  before  capture 
for  the  breach,  the  offence  will  bo  deeineil  to  have  been 
purged,  and  the  vessel  ipso  fiuto  will  cease  to  remain  in 
deliclo{l).  "  ITie  blockade  being  gone,"  said  Sir  W.  Soott, 
in  T/te  Liaettc,  "  the  neoeesity  of  applying  the  penalty  1o 
prevent  future  tranagreesion  cannot  oontinue,"  The  ease  of 
The  QeiH-ral  Unmilton,  »upi-a,  affords  an  exception  to  the  rule 
that  termination  of  voyage  purges  offence.  This  vessel, 
being  blockaded  In  the  port  of  Rotterdani,  was  enabled  to 
soil  in  virtue  of  an  indulgence  alio  ving  neutral  vessels  to  sail 
out  if  bound  to  a  neutral  i>ort.  The  vessel  sailed  apparently 
for  tlie  neutral  port  of  SinjTna,  but,  ]>utfing  into  Alicante 
oetcnsibly  for  repairs,  she  sold  her  cargo  there  and  took  on 
board  a  cargo  for  Copenhagen.  On  retiuning  towards 
Copenhagen  she  was  captured  by  a  Briti&h  cruiser,  and,  with 
her  cargo,  condemned.  Sir  W.  Scott  observing  that  the  per- 
mission to  go  to  a  neutral  port  implied  a  contract  that  tbat 
destination  would  bo  bond  fid,-  pursued,  and  that  the  evasion 
<rf  this  obligation  was  on  ai-t  of  perfidy. 


Fa«ific  Blockade,  a  measure  sliort  of  actual  hostilities,  is 
oooasionallr  resorted  to  as  a  moans  of  reprisal  or  of  extorting 
redress  or  conces«on.  Thus  in  IS'iT  England,  Frant*,  and 
Huflsia  blockaded  ihe  ooasts  of  Greece  with  the  >'iow  of 
ooeroing  Turkey,  and  similar  measures  were  threatened  but 
not  executed  against  the  same  State  in  1880.     In  1884  the 


(0  Tbo  LiwtM,  0  Rot).  987. 
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Frencli  deeWed  a  blockade  between  certain  fixed  points  of 
the  island  of  Formosa,  Tliis  blockade,  however,  tlie  Britieli 
Government  declined  to  recognise  as  pacific,  and  fiuther  pro- 
tested against  it  that  it  was  invalid  because  not  etiectual  aa 
required  by  the  Dedai-ation  of  Paris. 

The  affair  known  aa  the  Don  Pacijico  case  suppliea  an 
exceptional  instance  of  blockade  short  of  actual  hostilities. 
Don  Pacifico  waa  a  Jew  at  that  time  resident  iu  Athens,  but 
a  British  subject  bom  at  Gibraltar.  Owing  to  some  question 
of  religious  observance,  the  mob  attacked  and  plundered 
PaciBco's  house  at  Athens,  and  this  gentleman  claimed  com- 
pensation— a  grotesquely  exaggerated  sum,  as  it  turned  out — 
tlirough  the  British  Government.  The  Greek  Government 
being  slow  to  afford  redresa,  the  Eritisli  Government  adopted 
the  very  extreme  measure  of  blockading  the  Greek  ports,  so 
as  to  prevent  the  egress  of  the  national  public  vessels,  and 
went  to  the  further  length  of  capturing  and  detaining  any 
such  vessels  found  upon  the  sea.  Eventually  the  matter  was 
settled  by  arbitration.  (Ou  this  cose,  and  on  tlje  subject  of 
Pacific  Blockade  generally,  see  Pitt  Gobbett's  Leading  Gases, 
pp.  100—102.) 

Again,  in  1861,  owing  to  the  plundering  of  a  BritiBh  vessel 
wrecked  on  the  Braitilian  coast — for  which  compensation 
was  demanded  by  tlie  British  Government  and  refused — the 
British  Government  blockaded  the  port  of  Rio  de  Janeiro, 
and  captured  five  Brazilian  vessels.  Ultimately  these  were 
restored,  compensation  being  paid  by  the  Brazilian  Govern- 
ment under  protest ;  but  some  years  elapsed  before  inter- 
national relations  were  resumed  between  the  twooountriee  (u). 

Still  more  recently,  viz.,  in  188(i,  on  the  refusal  of  Greece, 
Bulgaria,  and  Servia,  to  disarm  in  response  to  a  coUectivo 
uoto  of  the  powers,  orders  were  given  to  the  commanders  of 


(*)  WIiMt.  Int.  Law,  3  Eng.  ed.  3G3. 
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the  imited  squadrons  "  to  eatabtish  a  blockade  of  tho  coasts  of 
Qreeoe  against  all  ships  ander  the  Groek  flag."  The  notifi- 
cation of  the  blockade  stated  that  "  every  ship  under  a  Greek 
flag,  which  may  attempt  to  violate  the  blockade,  will  render 
it»elf  liikble  to  be  deUiiued."  Tbt>  inatructioiis  given  to  the 
firitish  cummaDder,  in  view  of  tlie  determination  of  the 
blockade,  ran  as  follows  : — "  Wbenever  tho  blockade  is  raised, 
you  will  reoeive  instruotions  to  release  the  vessels  which  you 
have  iletaiueil.  ■  .  ,  .  ller  Mnjpsty's  Oovemnient  do  not 
admit  any  liability  whatever  to  compenaation  to  the  owners 
of  such  veaeels  on  the  ground  of  damage  suffered  diuing  eucb 
detrition"  (j-), 

(For  an  instructive  treatiM  on  the  subject  of  Facifio 
Blockade  generally,  reference  may  be  made  to  the  Law 
Magazine  for  February,  1889.) 


Ininraiice. 

The  iubject  of  blockade  is,  for  piir]>08es  of  marine  inBurancOi 
in  many  respecta  identical  with  that  of  Embargo,  and  under  ihis 
head  (pp.  3S — 18,  tupra)  tho  queatioa  of  liabibty  uiider  the 
marine  pohcy  in  respect  of  blockade  baa  iu  some  measure  already 
been  considered. 

Aa  has  be?n  observed,  there  is  nothing  illegal  in  the  attempt 
tu  violate  or  break,  or,  as  it  is  currently  termed,  to  run  a  blockade, 
bat  vessels  engaging  iu  this  enlerpriae  do  so  with  the  knowledge 
that  if  ihit  altetupt  fail — or  indeed,  possibly,  as  has  been  shown, 
though  fur  the  moment  it  may  succeed — confiscation  of  ship  and 
cargo  may  ousue.  The  fact  that  such  a  rifik  is  to  be  encountered 
must  oousequently  be  communicated  to  the  undenrriter  when  the 
a  is  eflected ;  or  it  must  be  established  that  this  material 


10  Stats  Fkpen,  18S0,  Nos.  4731-3,  4TM-G. 
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fact  was  -nithin  hia  knowledge  notvritliBtaiidmg  that  no  8ucb 
epocial  communication  was  made  to  him.     For  otherwise  the 
concealment  will  be  held  to  have  vitiateil  the  insurance  {t/).    Bat 
in  the  event  of  this  country  becoming  a  belligoront,  any  such    , 
insurance  in  favour  of  neutral  vessela  contemplating  breach  of 
British  blockade  would  bo  void  on  tho  ground,  first,  of  insurance 
against  British  capture,  and,  seooudly,  it  may  bo  supposed  that 
vessels  having  as  destination  a  blockaded  port  anil  seeking  to    ' 
evade  the  blockade  must  be  regarded  as  engaged  in  the  trade  of 
the  enemy,  and  therefore  not  capable  of  British  insurance.     80    ' 
that  knowledge  on  the  part  of  the  underwriter  would  in  such  a 
ease  be  beside  the  question  (:). 

If  a  vessel  bo  warranted  neutral  pr<)perty,  it  is  implied  that 
she  shall  be  so  navigated  as  not  to  forfeit  her  tharnctor  of 
neutrahty ;  and  any  attempt  to  violate  a  blockade  would  con- 
sequently be  hold  a  breach  of  the  neutral  warrauly,  and  tho 
underwriter  would  be  freed  from  all  liability  under  tlin  policy  (a). 

That  blockade  of  the  port  of  destination  is  not  a  peril  within 
the  policy  has  already  been  Bot  forth  sub  Umbargo  (pp.  39—48, 

If  a  master,  without  the  knowledge  or  consent  and  in  dis- 
obedience to  the  orders  of  hia  owners,  be  guilty  of  intentional 
breach  of  blockade,  and  the  vessel  be  seized  in  consequence,  the 
loss  may  be  attributed  to  barratry  (4).  But  if  the  policy  ba 
warranted  free  from  ca])ture  and  aeizurc,  this  warranty,  accord- 
ing to  tie  decision  in  Cory  v,  Hurr  {vide  p.  "9,  lupra),  would 
exclude  capture  consequent  on  barratry  [e). 


{y)  Amould,  6(h  ed.  vol.  2,  700. 

(i)   f'idf  lui  Void  InsuisDcea,  p.  40u,  infi'n. 

{»)  Amould's  In«ce„  Sth  ed.  p.  009.  i'idr,  alao,  mi  War  Wamuiiie*, 
p.  3SS,  i»/rc. 

(A)  OoldKlnniilt  r.  Wliitmorc,  3  Ttuut.  50B. 

((]  Tbe  fulluwiu(f  am  instancM  of  iiIoium  ijipotiaiUf  inWndcd  to  exoludo 
rlidu  coQB«iai!nt  ua  bresoh  of  lilixJudc,  or  CBirisf^  of  ooDtmbuid :  — 

••  Wamintcd  freo  from  csptore,  wuare,  or  diunage  receivid  conBequmt  on 
li^g  Kiigagcid  in  tnuin  rontrabuid  of  ww,  or  coDsoquent  oa  nay  hit«cb.  ur 
attcmplod  lirti>cl>,  of  lilucksdo."  Owim*>  Harina  ImMe.  Nubss  and  CUomib, 
Ind  *d.  ':iO. 

"Wnminled  treo  from  '«plurc,  Miitura,  or  M>n«equniF«  of  tuj  alteinpt 
lli«mt,  Miaing  from  uiy  brvotsh,  or  att«anpt«d  bnoch,  ut  blovkide,  or  (rou 
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Whether  the  matter  is  to  be  presumed  in  law  to  have  hsd 
notice  of  the  blockade  is  a,  qaestioo  for  the  Court;  but  as  was 
decided  in  The  Monarch,  vhether  breach  of  blockade  has  been 
inteutional  or  otherwise  must  be  loft  to  the  jury  to  determine. 
In  this  ease  the  vewel  was  seized  when  approaching  the  block- 
1  port,  but  the  master  disclaimed  any  intention  of  violalion  ; 
I^B  which  Lord  Xentenlcn  obsen'ed  that  the  vessel  might  have 
t  Ibr  Buenos  Ayres — the  blockaded  port — without  eontra- 
( the  law  of  nations,  provided  it  was  a  part  of  the  original 
p>|»ai3iure  as  to  the  continuance  of  the  blockade  at  some 
ft  HDckadiog  country ;  and  that  iuquiry  might  have 
e  A  Monte  Video  or  of  any  of  the  Brazilian  ships  met 
with  in  the  Biver  Plutn ;  and  that  the  s^liug  for  Buenos  Ayres 
did  not  of  itself  indicate  any  intention  to  violate  the  blockade  {d). 

With  respect  to  capture  in  connexion  with  Tiolntion  of  block- 
ade, reference  may  be  made  to  the  subject  of  capture  generally, 
p.  6B,  tupra. 


being  employed  in  any  oontmband  or  imlawiiil  trade,  or  pafonning  uiy 
unlawful  act."     Piid. 

(rf)  N»yIorr.  Taylor.  9  B.  i  C.  71S,  An.  1929.  Vid*  al*)  UrAtSoMt. 
Hin.  An.  1832,  p.  lis.  Va;  «nd  Hamtt r.  Wise,  M4.  712,  An.  1829; 
and  tit.  The  Oolambi^,  p.  117,  npr: 
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RECAPTURE 

Considered  in  conjunction  with  the  Law  of 
Postliminy  and  the  Payment  of  Salvage  to 
Recaptors. 

The  term  recapture  is  used  to  denote  the  retaMng,  by  force 
of  arms  or  by  stratagem  from  without,  of  property  seized  by 
the  enemy.  If  the  recaptors  be  from  within  —  as,  for  in- 
stance, if  the  crew  of  the  captured  vessel  rise  and  overpower 
the  prize-crew  placed  on  board  by  the  captors — then  the 
recovery  of  the  property  is  termed  "  rescue." 

PortUmininm. — "  The  jus  posfiimimi,^^  says  Wheaton,  in 
his  "International  Law  "(<>),  "was  a  fiction  of  the  Roman 
law,  by  which  persons  or  tilings  taken  by  the  enemy  were 
held  to  be  restored  to  their  former  state  when  coming  again 
under  the  power  of  the  nation  to  which  they  formerly  lx»- 
longed."  The  effect  of  this  law  is,  tliat  property  recaptured 
or  rescued  from  the  enemy  and  brought  within  the  territory 
of  the  original  ownership  does  not  vest  in  the  recaptor  or 
rescuer,  but  is  held  still  to  belong  to  the  original  owiiors,  to 
whom  it  must  be  restored,  against  pajTiient  of  salvage  by 
them.  If  the  property  be  bnnight  into  neutral  territory, 
the  law  of  postliminy  does  not  ai)i)ly  to  it,  but  in  the  case  of 
prisoners  it  does  apply.  Or  rather,  so  long  as  jmsoners 
remain  on  board  the  vessel  of  their  captors,  they  are  appa- 

{e)  2  Eng.  ed.  438. 
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rently  held  to  be  out  of  neutral  jurisdiction,  but  if  once  they 
set  foot  on  shore  in  neutral  temtoiy,  then  tlie  captors  lose 
all  right  over  them. 

By  the  ancient  and  strict  law  of  nations,  property,  when 
captured  by  tho  enemy,  wa«  held  to  become  his  absolutely, 
to  the  complete  divitstment  of  the  original  owner.  Tliis  rule, 
however,  in  eoiirse  ot  time,  imderwent  modification,  different 
laws  being  piiiised  in  different  countries  fixing  the  point  of 
time,  after  capture,  at  which  tlio  rights  of  tho  original  owner 
beonme  divested.  Early  uTitcrs  held  that  when  onee  the 
projierty  seized  had  been  carried  by  the  oaptora  uifrti  primidia, 
the  title  ot  the  original  owner  was  ipsofucto  divested.  The 
law  of  France  and  Portugal,  and  presumably  of  various  other 
countries  is.  that  this  result  is  effected  by  twenty-foiu-  hours 
ot  safe  possesnon  by  tlie  enemy.  In  the  "United  States  tho 
property  is  changed  only  by  condemnation  in  the  prize  courts 
ot  the  captors.  In  Great  Britain  it  is  expressly  provided  hy 
statute  tliat  ike  jua  post  liminii  continues  forever — that  is,  to 
the  end  ot  the  war— whetlier  the  property  lio  condemned  or 
not.  If  after  lawful  condemnation  the  prize  be  sold  to  a 
neutral,  the  right  of  recapture  will  be  extinguished. 

These  different  regulati<ms  may  in  case  of  hostilities  be 
sabjeot  to  revifiion  n«  between  allies.  If,  to  put  an  example, 
(jreat  Britain  and  Franco  were  jointly  to  engage  in  war,  say, 
urith  8pain.  and  vossols  belonging  to  each  of  these  powers 
were  to  be  oopturcd  by  Spain :  Britisli  property  recaptured 
by  France  would  after  twenty-four  hours'  possession  by  the 
captors,  according  to  French  municipal  law,  be  vested  abso- 
lutely in  the  recuptors ;  whereas  French  property  similarly 
recapturod  by  this  country  would,  according  to  the  letter  of 
British  municipal  law,  have  to  be  restored  to  the  Frt^nch 
owners  against  pajrment  of  salvage.  It  would  not  bo 
difEioult  to  instance  similar  anomalies  existing  to  the  preja* 
dioe  of  British  shipping  iu  times  of  peace ;  but  in  times  of 
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war — possilaly  because  the  sense  of  injustice  and  inequality 
may  then  he  especially  alert — a  oommon-sense  view  is  taken, 
atid  we  do  not  grant  to  our  allies  privileges  winch  they 
refuse  to  us,  The  principle  of  reciprocity  steps  in,  and  we 
annex  as  a  reasonable  condition  to  the  liberality  of  this 
country  that  our  allies  shall  meet  us  on  a  conunon  basis  of 
restitution  (/).  Tlie  same  principle  obtains  in  the  United 
Staffs. 

There  is,  however,  an  exception  to  tlie  above  general  rule 
of  pOBtliminy.  If  a  private  vessel  be  captured  and  subse- 
quently recaptured,  but  between  thesf  two  events  abe  be  sot 
forth  as  a  public  vessel  by  the  first  captors,  she  will  be  held 
to  belong  wholly  to  the  recaptors.  And  the  same  rule  will 
prevail  if  the  property  when  first  captured  was  engaged  in 
an  illegal  trade  {17),  A  vessel  recaptured  as  above  will  be 
deemed  a  public  vessel,  notwithstanding  that,  although  fitted 
out  as  a  privateer  by  tlie  enemy,  she  was  when  recaptured 
navigating  as  a  merchant  vessel  {/i).  But  the  mere  putting 
on  board  of  an  additional  number  of  men  will  not  of  itself 
constitute  the  vessel  a  public  vessel  (O-  And  if  it  can  bo 
sliown  that  the  recaptured  vessel  has  been  employed  in  the 
jniblic  military  service,  although  never  regularly  commis- 
sioned or  sent  out  of  port — as,  for  instance,  if  she  bo  dis- 
mantled and  fitted  out  as  a  prison  ship — tlie  original  owners 
will  bo  debarred  from  claiming  under  the  general  rule  of 
IKjstliminy  (k).  The  circumatanee  that  (he  recaptured  vessel 
hail  guns  on  hoard  will  be  a  material  element  in  deciding  as 
to  the  recaptors*  right  to  the  property  (/).    And  if  the  pereon 


(/]  The  Santa  Cnu,  1  Ib>b.  V)  -.  The  San  Pmucbcu,  Edw.  279. 

(/)  The  Walnntrliam  Pftclret.  2  Rob.  77. 

(A)  Ii'Aatif,  Edw.  ise. 

(li)  Thn  Buratio,  6  Bob.  320. 

(t;  Tlw  Oofkin.  1  Onde.  105. 

(n  The  NoKtn  Sigmora  dd  Romrio,  3  Rob.  10 ;  The  Coylon,  nipm. 
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directing  the  veseel  to  bo  emjiloyod  iii  tlio  public  service  bo 
invested  with  a  fair  sombliLucv  of  autliority,  the  Court  -will 
presume  due  autlioriuitiun  {in). 

The  rule  of  poBtliminy  does  not  ajiply  where  the  cause  of 
the  original  enptiiro  has  been  u  breach  solely  of  municipal 
regulations.  "  The  seizure  and  t'Ondemnation  in  time  of 
peace,"  said  Sir  W.  Sootf,  in  TW  Jeune  Voi/agrur  {»),  "  will 
have  the  effect  of  working  on  entire  defeasance  of  the  British 
title ;  and  a  ship  must  be  condemned  to  the  captor,  oa  pro- 
jierty  of  the  enemy,  taken  in  the  onlinary  course  of  prize." 
Tiie  vessel  Iiud  Ijoen  eonfisfated  during  peace,  and  sold  to  a 
French  subject ;  and  on  tlie  outbreak  of  war  slic  fell  into  the 
I>06!ie(«ioii  of  Britisli  captors. 

If  a  British  vessel  bo  captured,  lawfully  <'undemned,  and 
iold  to  a  neutral,  and  the  neutral  puivJiu^r  become,  owing  to 
squent  hostilities,  an  enemy  subjoft,  and  the  vessel  then 
0  captured  by  the  Britisli,  she  will  be  held,  as  in  the  ease  of 
Tie  I*un«sima  Conception  \o),  to  have  become  the  rightful  pro- 
perty of  an  enemy,  and  so  not  the  subject  of  restoration  to 
the  original  BritiiJi  owner.  For  if  a  neutral  piuvhase  a 
veaeel  lawfully  condemned,  hi§  title  is  secured,  and  that  of 
the  original  owner  ia  divested. 

If  a  treaty  of  [leaoe  makes  no  provison  relative  to  oap- 
tured  property,  it  remains  in  the  poeseetdon  of  the  holders,  the 
right  of  postliminium  ceoaiog  to  operate  on  the  conclusion  of 
peioce.  And  the  circmnstance  that  eudi  property  has  come 
into  possession  of  the  holder  improj/erly — as,  for  example,  by 
illc^  oondemoation — will  not  aSect  the  position  {p). 


In)  TLd  Oouryianft,  1  DoJo.  397. 

(n)  G  Bob.  1. 

(i)  fi  Rob.  45. 

(^)  Tlie  Sophie,  S  £uU.  138. 
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Salvage. — If  a  British-owned  vessel  be  reeaptured  from  the 
enemy  liy  subjects  of  this  country,  it  has,  subject  to  tlie  iiIkjvb 
exceptions,  to  be  restored,  as  we  have  already  seen,  to  ita 
original  owners.  But  the  original  owners,  although  entitled 
to  claim  restitution  of  tlie  property,  are  none  the  leas  under 
the  obligation  to  compensate  the  recaptors  for  their  meri- 
torious services ;  money  so  earned  or  paid  being  comprehended 
imder  the  general  term  "  salvage."  3y  the  Naval  IMze 
Act,  1864  ('/),  e.  40,  it  is  provided  that  property  recaptured 
by  any  of  Her  Majesty's  ships  of  war  shall  be  restored  to  (he 
owner  "  on  liis  paying  as  jirize  salvage  one-eighth  part  of  the 
value  of  the  prize,  to  be  decreed  and  ascertained  by  the  (Jourt, 
or  such  sum  not  exceeding  one-eighth  port  of  the  estimated 
value  of  the  prize,  as  may  be  agreed  on  between  th» 
owner  and  the  recaptors,  and  approved  by  order  of  the 
Court:  provided  that  where  the  recapture  is  made  under 
eireumstances  of  special  ditficidty  or  danger,  the  Prize  Court 
may,  if  it  thinks  fit,  award  to  the  recaptors  as  prize  sahiige 
a  larger  part  than  ojie-eigbth  part,  but  not  esope<ling  in 
any  case  one-fourth  part  of  the  value  of  the  prize.  Provided 
also,  that  where  a  ship,  after  being  so  taken,  is  set  forth  or 
used  by  any  of  Her  Majesty's  enemies  eis  a  ship  of  war,  this 
provision  for  restitution  shall  not  apply,  and  the  ship  shall 
be  adjudicated  on  as  in  other  cases  of  prize,"  This  enact- 
ment, it  will  be  noticed,  makes  no  reference  to  the  case  where 
the  vessel  recaptured  was,  when  originally  captured,  engaged 
in  illegal  trade. 

In  the  Loiulon  Oazefte  of  28th  March,  1854,  is  published 
the  British  Prize  Proclamation,  which  makes  detailed  pro- 
^■isioD  for  the  apportionment  of  prize  money  amongst  the 
various  officers  and  members  of  the  crew  of  the  vessel  effecting 
B  capture.     The   1804  Prize  Act  provides  for  the    case  of 


I 


[f)  I-iA  Apiwidis. 
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joint  capture,  appr&iBemeiit  of  proporty  salved,  prooeediogs 
by  captors,  &c.,  and  deals  with  the  various  questions  arising 
out  of  oaj'ture  generally.  Sect.  41  pro\'idea  that  recaptured 
veasels  shall,  with  consent  of  the  recaptors,  be  allowed  to 
proceed  on  their  voyage,  and  deals  with  the  award  and 
enforcement  of  salvage  iu  caae  of  non-return  of  the  vessel  to 
a  i>ort  in  the  United  Kingdom.  The  recaptors  may,  under 
the  same  section,  permit  the  master  to  discharge  and  dispose 
of  the  cargo  hoforo  adjudication.  At  one  time,  if  a  vessel  was 
captured,  recaptured,  captured  again,  and  again  recaptured, 
tlie  interest  in  the  prize  was  held  to  be  vested  wholly  in  the 
recaptors.  The  1864  Prize  Act,  however,  contains  no  such 
exoeptiou  in  favour  of  second  recaptors.  In  T/ie  CharhUe 
Croorn  (r),  it  was  decided  t^at  where  a  ship  has  been  captured, 
reosptured,  captured  again  and  condemned,  but  is  finally 
released,  the  recaptors'  right  to  salv'age  is  still  existent. 

It  was  decided  in  T/ie  Bflle  (k)  that,  in  the  event  of  a,  hired 
transport  being  recaptured  by  a  ship  of  war,  no  salvage  is 
due.  But  in  the  Act  of  1864  no  such  provision  appears.  A 
convoying  vessel  is  entitled  to  salvage,  though  the  recapture 
immediately  succeed  the  capture  (/)- 

If  a  vessel  be  captured  and  condemned  and  sold  to  a 
neutral  puicbaser,  the  legal  sentence  of  condemnation  is  by 
the  general  practice  of  the  law  of  nations  regarded  as  one  of 
the  title-deeds  of  the  vessel.  But  if  the  condemnation  be 
mode  by  an  improper  tribunal,  and  the  vessel  be  recaptured, 
tlie  Court  wilt  refuse  to  recognise  tlie  title  of  the  neutral 
pureliaMr,  and  will  decree  restitution  to  the  British  owners 
on  p^meot  of  tbe  usual  salvage  (u).     If  a  neutral  vessel  be 

(r)  I  Dod.  IBS. 
(*)  Bdw.  08. 

<0  1^  Wiglit,  S  Bob.  :iis. 

(a)  Tb«  FWl  Ojen.  1  Rub.  \iu :  Nostra  Si^or*  du  \i»  Aut^liM,  3  Rub. 
3ST.      r.-/f  aim  Tbu  Cannuimliln.  S  Rob.  33S. 
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seized  by  the  subjects  of  a  country  with  wiuoh  Great  Brittun 
is  at  war,  and  be  recaptured  by  a  British  vessel,  aalviigo  will 
or  will  not  be  payable  by  the  neutral,  aocon.liDg  to  whether 
the  vessel  would  or  would  not  he  subject  to  condemnation  by 
a  competent  prize  court  of  the  captors.  The  jiriuciple  on 
which  this  ]iraetice  is  based  is  that  u  neutral  vessel  ought  to 
be  respected  by  all  nations,  and,  if  unjustly  seiaed  by  one 
belligerent,  the  other  should  not  be  an  aoooniplioe  to  and 
seek  to  profit  by  the  injuatice.  But  if  the  original  capture 
would  in  all  probability,  whether  rightly  or  wrongly,  be 
followed  by  condemn atiou,  then  the  reoaptors  are  fairly 
entitled  to  be  retiompensed  for  their  meritorious  services  in 
effecting  the  recapture  (r).  In  decreeing  salvage  in  T/ie 
War  Onsktm,  a  neutral  vessel  recaptured  from  the  French, 
Sir  "W.  Scott  eaid  that  he  knew  perfectly  well  fliat  it  was  not 
the  modem  practice  of  the  law  of  nations  to  grant  salvage  on 
recapture  of  neutral  vessels,  on  the  principle  that,  inasmuch 
ne  tlie  neutral  would  presumably  be  restored  on  adjudication, 
no  essential  service  was  rendered  to  him  by  the  reciiptors. 
But  tliat,  inasmuch  as  iu  the  present  war  it  was  notorious  to 
all  Europe  that  a  constant  struggle  was  being  inoiutuned 
between  the  governing  powers  of  France  and  its  maritime 
tribunals  which  should  most  outrage  the  rights  of  neutral 
property,  the  one  by  its  decrees,  the  other  by  its  decisions, 
the  liberation  of  neutral  property  hod  been  deemed,  even  in 
the  Courts  of  the  neutrals  themselves,  a  most  substantial 
benefit  conferred  upon  them,  in  a  delivery  from  danger 
against  which  no  cleamesa  and  innocence  of  conduct  could 
have  afforded  any  protection.  And  that  when  such  lawless 
and  irregular  practices  ceased,  the  rule  of  paying  salvage  for 
the  liberation  of  neutral  property  must  cease  likewise. 


(r)  The  CstlolW,  n  Bob.  G<  ;  The  Elmnont  Oithuinn,  t  Rol).  ISO  ;  Tlia 
Wat  Oiukui,  2  Rob.  299  -.  The  Huatiws  6  Bnb.  1 04  ;  Tbn  Sumwu,  itul, 
410  ;  The  Bnrhsro,  3  BoK  171 ;  TLe  CjtH^  -  DwU.  2WB. 
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In  Tin-  Bailiara  (x),  where  a  oeutrol  ship  had  been  recap- 
tured from  tlie  Spaniards,  tlie  Court  declined  to  discuss  the 
prinfiplw  wUetlier  salvage  was  due,  the  recaptors  having  been 
guilty  of  the  irregnlarity  ot  making  a  private  settlement  with 
th«  nssi>rtod  owuera,  and  having  thus  forfoitfd  the  right  to 
demand  the  aid  of  the  Court. 

A  ueutrid  vesmd  rpcaptured  may,  if  necessary  for  her 
protection,  be  onued  aud  equipped  for  piu^ses  of  defence, 
and  if  she  be  lost  or  damaged  while  resisting  the  enemy,  no 
tlniiii  for  oompensatiou  will  He  ogaiiut  the  recaptors  (j/). 

'ITie  absence  of  iotentton  to  eifeut  a  recovery  of  captured 
property  ainnot  be  pleadi*d  by  the  owners  of  the  property 
as  a  reason  for  non-ptiyuient  of  salvage,  if  the  recovery  be 
the  immediate  and  necessary  result  of  the  service  rendered(=). 
But  the  mere  stopping  a  vessel  from  going  into  on  enemy's 
port  does  not  give  rise  to  a  claim  tor  salvage  (a). 

The  I8(j4  I'rize  Act  dcf-larea  that  prizes  captured  by  ships 
otiier  than  warships  sliall,  on  condemnation,  belong  to  Her 
Majesty.  It  may,  however,  bo  assumed  that  if  special 
circmnstunces  sboidd  in  any  sueli  case  appear  to  warrant  it, 
a  petition  for  salvage  wotdd  bo  favourably  conBidered  (./'). 

Iq  cases  of  salvage  by  merchant  ships,  the  master  and  crew 
an,  in  striotncss,  to  bo  regarded  ub  the  salvors,  though  the 
owncon  are  entitled  to  equitable  consideration  in  respect  of 
damage  or  risk  aocniing  to  their  property  owing  to  the 
operation  (<-). 

A  capture  made  by  a  naval  force  in  a  river,  130  miles  from 
iU  mouth,  was  held  by  the  United  States  Courts  to  be  a 


(<)  3  Hob,  171. 
(y)  TU  Swift,  1  Act.  I. 
ii)  TbrTngrm.  Eilw.  311. 
{■)  r*#  A-i  Grrri:  I  Gall.  903. 
(IJ  TIu  Hrlon,  3  Bub.  2Zt  -.  The  IIuw, 
tm.  30S.      J'ub  ■!»  p.  130,  -ifr: 
((}  Tlia  San  Btfiuudu,  1  Bob.  ITS. 
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capture  upon  "  inland  waters,"  and,  therefore,  not  to  !» 
regarded  as  a  mariiime  capture  (li).  On  the  other  hand,  it 
was  by  the  same  Courts  held  that  property  seized  in  a  ware- 
house by  gunboats  wUioli  bad  entered  a  river  in  the  enemy's 
country  waa  maritime  prize  (r). 

Formerly,  whereas  the  salvage  due  to  public  vessels  was 
one-eighth,  non-commiBsioned  vessels  received  ouo-eixth,  on 
the  groimd  that  the  officers  and  crews  of  public  vessels 
BOoriGced  no  time  of  their  own,  and  did  not  jeopardize,  in 
the  cose  of  the  veBsel,  their  own  private  property. 

If  a  vessel  he  puroliased  from  the  captors  for  the  purpose 
of  returning  her  to  the  owners,  salvage  is  due  from  the 
latter, — or  so  it  was  decided  in  Tfir  Henry  {/).  But  suoh 
a  purchase  from  the  enemy  by  a  British  subject  would  now 
presumably  come  within  the  prohibition  against  ransom  (p), 
and  would,  consequently,  be  illegal.  Freight,  of  course,  has 
to  contribute  to  salvage,  as  well  as  the  ship  and  cargo  (A). 
The  valuation  of  property  recaptiu^d  has  fnr  purposes 
of  salvage  to  be  assossdl  at  the  place  of  restitution,  and  not 
of  recapture  ('*). 

Ro-captors  may.  in  addition  to  salvage  in  the  nature  of 
prize-money,  also  become  entitled  to  ordinary  marine  salvage. 
As.  for  instance,  if  after  the  recapture  the  vessel  be  in 
distress,  from  which  she  is  succoured  and  preserved  owing 
to  their  meritorious  BerviceaO).  In  T/tc  Fmnlclin  (k)  the 
vessel  had  been  captured  on  the  suspicion— reasonable,  but, 

[lO   r*f  (Wtoi  ria«t,  10  ffaW.  577. 

(•)  \,1fii  Btf  Riet,  BlaUk.  l-r.  fa.  211. 

(/)  Edw.  lua. 

(?)    Vid,  p.  296,  imfra. 
(i)  Tbo  DoroUir  Fo«tcr.  G  Bab.  SS. 
(0  Tlw  Prugron,  Edw.  210,  aW. 
0)  TheLoniai,  1  Doda.  S17. 
(*}  «  Rob.  UT. 
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as  it  turned  out,  erroneouB — that  she  was  intending  to  JeliTer 
her  cargo  ut  nn  onpniy's  [lort.  She  was.  Iiowever.  Jeclareil 
hy  the  master  to  have  been,  in  fiict,  forced  to  proceed  to  the 
nooreet  port  on  acooiint  of  her  leaky  condition  ;  and  on  this 
tht>  uajitnrB  pleaded  a  i-'laiin  for  nalvage.  If  the  vessel  liad 
not  been  seized  hy  tlient,  they  said,  she  would  have  lieen 
oonBscated  hj'  the  enemy.  They  also  claimed  as  for  a  murine 
Milvage,  ag  tliey  luid  carried  the  vessel  (alleged  to  be  leaky) 
into  Jersey.  The  Court  held  that,  the  vessel  being  neither 
aotnally  nor  ^-irtiiJiUy  within  the  grasp  of  the  enemy,  no 
military  salvage  was  due.  8he  had  not  arrived  at  tlie 
enemy's  jjorl :  as  well  might  salvage  l)e  claimed  for  giving 
tJiB  first  intimation  of  a  war.  As  to  the  murine  salvage,  it 
was  one  of  no  high  merit,  lie  coidd  not,  Iiowever.  say  that 
no  serviee  had  been  rendered,  and  he  therefore  awarded  500/., 
— the  appraised  value  of  the  property  being  30, 000/. 

In  T/ic  (li"jr{l),  where  a  vessel  captured  by  a  French 
privateer  had  been  olmnJoned  by  her  and  subsequently 
picked  up  at  sea,  with  a  tire  burning  in  her  cabin,  tlie  Court 
held  the  cose  not  to  full  under  the  restrictions  of  the  Prize 
Act,  and  decreed  a  special  salvage. 


If  after  oaptaro  a  vessel  be  rescued  by  her  own  crew,  or  by 
suoh  of  them  as  are  left  on  board,  they  are  entitled  to 
ntvage.  The  crew  are  not  bound  by  their  general  duty  as 
mariners  to  attempt  a  rescue ;  and  if  they  by  their  Toluntary 
aot  snceessfully  undertake  aueh  a  meritorious  service,  they 
u«  to  be  compensated  (iM).  But  if  a  captured  ves^l  mokes 
h«t  escape  owing  to  the  captors  haring  allowed  her  own 
ofGoers  and  ci«w  to  continue  in  diarge,  this  is  not  for  salvage 
porpoBee  to  be  deemed  a  rescue  {«).     (The  subject  of  liescue 

(f)  a  Rob.  373. 

(m)  TbaTwD  Frieuk,  1  Holt.  3TI ;  The  Dvpatcli,  3  liob.  378. 

(■}  Tb«  pMumjlraiils,  t  Aot.  33, 
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is  furtber  doalt  with  on  p.  2lfi,  infra,  under  the  general  head 
Eellifrerent  Eights  ngainet  Neutrals.) 

la  Th  Abigail  (o),  where  a  capture  had  been  ef{eot«d  hy  a 
non-com  mi  sei  lined  privateer,  the  proceeds  were  condemned 
as  a  divit  of  Admiralty.  In  TJie  Ilaaae  (ji),  however — ■ 
another  ease  of  seizuro  by  non-oommis«ioned  captora — the 
whole  proceeds,  oondemned  as  droit  of  Admiralty,  were 
awarded  to  tlie  captors  in  consequence  of  their  meritorious 
servioea  and  the  loss  of  voyage  entailed  upon  tliera  by  their 
action.  In  T/ie  Mehmani'  {q),  where  a  eai»tiire  had  been 
effected  by  a  boat  hired  by  a  king's  ship  for  the  puq>ose  of 
impressing  homeward-bound  seamen,  the  prize  was  oon- 
demned as  a  droit  of  Admiralty,  the  boat  liaving  no 
commission  or  authority  from  the  Admiralty  [qq). 

In  Tlif  Rnivfiorsi- (r).  Sir  W.  Scott  remarked: — "It  is 
much  to  be  regretted  that  charter  i)arties  do  not  contain 
provisions  for  the  case  of  captui-e  and  recapture ;  it  is  an 
accident  that  frequently  occurs  "  («). 

The  instructions  furnished  to  Lloyds  agents  impress ujion 
tlie  agents  the  obligation  to  prevent  the  sale  of  re<iaj>ture«l 
vessels  at  foreign  porta  for  the  purpose  of  pa)Tuent  of 
salvage.  The  salvage  is,  whei-ever  practicable,  to  be  adjusteil 
without  such  sale,  in  order  that  the  vessel  may  jirooeed  with 
her  cargo  to  the  port  of  destination.  And  in  tlie  event  of 
any  salvage  iiroceeds  finding  their  way  into  the  agent's 
possession,  the  money  is  to  be  iftmitted  to  Lloyd's  for  distri- 
bution amongst  the  parties  entitled  to  it. 


(o)  t  Boh.  Ti. 
(f)  I  Rob.  ISS. 
(f)  G  Bob.  II. 

(ff)    ndl  oIk)  ['We*  alUA  p.  133,  mpra. 
(0   fid,  p.  «2fl.  .«/™. 

(•)  The  lubjnrt  of  the  fujnuiot  of  IroiKht  la  lunh  a 
mi  EftiKt  of  Ww  on  Oimtnwt,  p.  (12. 


ia  discusHd  Ik>Idw, 
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luuranoe. 

The  wonl  ealvogo,  like  the  word  iusiirer,  is  uaod  ia  two  dUtinct 
aod  opposite  senaos.  On  tUe  one  band,  it  meaus  u  sum  of  uiouey 
payable  to  pereuus  who  havo  saved  the  ehip  from  loss ;  on  tlie 
other,  it  means  the  properly  or  proceeds  of  property  which  may 
remiviti  after  n  loss  has  het'n  incurrod.  As  regards  salvage  in 
the  former  »enso,  it  may  be  broadly  statwl  tliat  wliorovur  tiie 
underwTiterB  are  liable  for  a  loss,  they  are  liable  for  charges 
incurred  iu  averting  lli"  same.  Therefore,  it  the  property 
insured  be  captured,  and  tlie  owners,  in  order  to  regain  posseaeion 
of  it,  have  to  pay  salvage  to  recaptors,  snoh  a  payment,  unlesa 
ibw  risk  of  capture  be  excluded  by  the  policy,  gives  rise  to  a 
chiim  against  underwriters.  The  salvage  must,  however  {I),  hare 
boon  properly  ascerlaiucd  and  paid  by  the  assured. 

As  regards  salvage  in  the  sense  of  proceeds,  an  instance  may 
be  mentioned  of  a  so-called  salvage  of  a  very  exceptional  hind 
which  attached  to  goods  in  vessels  destroyed  by  tlie  Confederate 
cruiser  Alabama.  Part  of  the  compensation  paid  by  the  British 
GoTemmenl  under  the  Geneva  award  (»}  was  ordered  by  the 
United  Stales  Government  to  be  appUed  in  payment  of  any 
deficiencies  as  between  the  actual  und  the  iusui-ed  values  of 
property  so  destroyed.  This  difference  was.  in  Bumunii  v. 
Jiodoeaniichi  (r]\,  claimed  frum  the  assm'cd  by  tho  underwriters, 
who  had  paid  as  for  a  total  loss  of  certain  goods  in  respect  of 
which  ibis  compensation  had  been  received.  The  Court,  bow- 
«rvr,  deddod  against  this  claim,  on  the  ground  that  dcfi'ndnnt 
had  rooeived  the  money  under  the  Act  of  Congress  and  judg- 
nient  of  the  American  Court  expressly  to  keep  it  for  himself,  and 
not  to  pay  it  over  to  the  plaintiff  (y). 


(0  Aaumli't  buee.,  Sth  od.,  770. 

<■)  ruJip.  3Sl,in/ra. 

(«)  Ih  R.  T  App.  CaMM,  HoiiM-  of  I»nli>,  :iR3. 

fjf)  Tiw  foUowin^  oUiuD  It  winoUiiua  naed  in  itukrino  policies  un  viwacl 
(ksHOttd  by  the  goT^nmrnt  duriiif;  hortililiis:  — 

"  To  Indud*  wu  rlak,  hul  all  muu^  nma*c<i  frmn  H.  U.  Govprninent  a 
eomptniKliini  fur  nlas  iit  *bip  i(  lq«t  or  mptnred  to  be  treated  u  salTstra  " 
Owisi'i  VariBC  Iniwi-.  Kolra  t.oi  CIsoKn,  taA  rd.  p,  100. 
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The  Bombardment  of  Seaboard  Towns. 


According  to  first  priiicijiles,  the  iudividunl  is,  by  the 
law  of  nations,  so  identified  with  the  goveniment  to  which 
he  18  Bubject,  that  acts  ijf  aggression  or  reprisal  which  may 
lawfully  be  exercised  against  liis  govisronieiit,  may  equally 
he  put  in  force  against  himself.  He  may  be  slain  or  im- 
prisoned wherever  found.  But  as  the  influences  of  civilizo- 
tion  and  religious  sentiment  have  gathered  force,  the  cnideness 
of  this  original  principle  has  been  greatly  toned  down  in 
practice.  So  that  at  the  present  day  it  is,  on  the  outbreak 
of  hostilities,  regarded  as  a  matter  of  course  that  the  non- 
combatant  individual,  so  long  a»  ho  stands  aloof,  will  be 
allowed  to  go  unharmed,  and  that  his  jirojiurty  will  not  bo 
seized  or  destroyed,  imleBS  as  a  measure  of  necessity  or  safety 
on  the  part  of  the  hostile  foi-oos.  It  i.i,  indeed,  nowadays, 
nothing  uueommou  for  an  invading  force  to  tender  payment 
for  supplies  gathered  from  residents  in  the  hostile  country 
tniversed,  and  this  practice,  to  whatever  motives  it  may  be 
attributed,  seems  destined  to  be  in  time  regarded  as  a  rule 
binding  on  cinlized  nations.  Therefore,  whatever  may  have 
been  the  rights  or  usages  sanotione^l  or  t^derated  under  leas 
mature  conditions  ot  civilization,  it  must  now,  there  can 
scarcely  be  a  doubt,  be  taken  as  a  re<«gnised  principle  of 
modem  warfare,  that  the  lives  and  projifirty  of  nou-com- 
batanla  are  to  be  resjiected ;  and  any  nation  wantonly,  and 
without  valid  reason,  burning  or  destroying  floffinceless  mtiea, 
■would  undoubtedly  become  tlie  object  of  the  hatred  and  con- 
tempt of  the  world  at  Urge. 


The  Bombahdment  of  Seaboard  Towns.     18!) 

This  IB  no  doubt  true.  But,  on  the  other  hand,  the  well- 
Mtftblulied  principle  lias  to  bo  kept  in  ^new,  that  the  aim  and 
object  of  a  belligerent  is  to  force  his  adversary  to  sue  for 
pence,  and  that  he  is  jiistilied  in  taking  euch  measures  as 
may,  by  creating  ]ianic,  dismay,  and  loss,  incline  the  foe  to 
come  to  terms.  The  application  of  this  principle  would 
scarcely  justifj  a  belligerent  in  wantonly  bombarding  an 
unfortified  town ;  but  it  seems  by  no  means  evident  that  a 
hostile  fleet,  finding  a  woaltliy  and  important  seaboard  town 
of  thfl  enemy  nt  the  moment  without  its  defenoes,  would  not 
be  held  justified  in  demanding  money  or  suppliea  from  such 
a  town,  under  penalty  of  bombardment  in  ease  of  refusal  (z). 

DiUTBg  the  great  maritime  war  which  prevailed  at  the 
beginoiug  of  tlie  present  oentnry,  this  question  does  not  seem 
to  have  arisen.  Seaboard  towns,  such  as  »ow  exist,  for  ex- 
ani]>Ie,  along  our  own  south-eartem  wHiat-line,  were  oom- 
paiatirely  unknown,  their  growth  since  then  being  almost 
entirely  duo  to  facilities  of  communication  afforded  hy  the 
t^ways.  Owing  to  the  great  range  and  jwwer  of  modum 
projectiles,  these  seaboard  towns  ore  pn>bnbly  incapable  of 
defence  against  bombardment,  except  by  warships;  and,  should 


(i]  "A  ahip  >t  4.000  or  S.OOO  jmrdt  rsngv  U  to  uuagaificiuit  an  object 
thai  ahr  nenl  fiar  nu  Kirt  of  fire  frmn  the  iihore  at  bar :  whibt  tbe  toon 
Niaipd  at  U  t  vrry  Urgv  target  iudmd.  But  twi)  jukea  which  up  ciutoiI 
mBmn^t  OMJti  nod  roiilUjy  men  Ki*^  ■  p"'"*  '<■  tbc  modern  iilou  of 
bombwilBient.  «hii.-b  ootliing  else  riT«ls,  It  ia  mud  that  >hip«  intendiu);  t<i 
bomlianl  viU  >bclt«r  thtmiMlies  under  llio  ■■urvBturu  of  the  taiOi ;  and  it  hu 
brai  atatpd  tbal  imc  of  lh«  «hipii  in  tlie  late  maiiiDuvres  laid  her  gma 
'  W.S.W.  bj  FompaH,  right  and  a  qnarlpr  milo,'  for  a  large  inland  town." 
~KJ,mtuTfS  Am«i'.  Octobor.  1S88.  p.  173. 

But  U  Ibe  abiive  bo  jakf*.  a  nota  in  Iho  Tima  of  IStb  Dooembcr,  18SS, 
ndar  itui  hMi)  "  Mnnatn  Biuaian  Ouns,"  would  Mem  to  inTcat  them  with 
•  tpca  of  realitf.  For  tbe  eote  attribute*  to  tbe  weapon*  referred  to  a  range 
of  am  thin«ra  tnilea,  and  tnnarka  that  ai  a  oonKquenoe  of  this  tange  "  the 
fln  nt  Ih*  gm»  nn  onljr  b«  dimilcd  lijr  th«  map,  the  objort  fired  at  being  out 
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the  enemy  succeed  in  bringing  his  naval  forces  near  one  of 
such  towns,  in  the  temporary  absence  of  the  defending  fleet, 
the  temptation  to  turn  the  opportunity  to  solid  advantage 
might,  perhaps,  not  be  resisted.  That  such  a  contingency  is 
not  to  be  regarded  as  outside  the  range  of  the  contingencies 
or  conditions  of  modem  naval  warfare,  may  not  unreasonably 
be  inferred  from  the  proceedings  of  some  of  the  vessels  of  the 
British  fleet  during  the  naval  war-game  which  took  place 
between  two  opposing  fleets  in  the  summer  of  1888.  Pro- 
fessor Holland,  in  a  letter  which  appeared  in  the  Times  of 
29th  August  in  that  year,  whilst  protesting  against  what  he 
describes  as  this  "  buccaneering  precedent,"  remarks,  that 
"  It  should  be  remembered  that  operations  conducted  with 
the  apparent  approval  of  the  highest  naval  authorities,  and 
letters  in  the  Times  from  distinguished  admirals,  are,  in 
truth,  the  stuff  that  public  opinion,  and,  in  particular,  that 
department  of  public  opinion  known  as  '  international  law,*  is 
made  of."  Concluding,  he  observes  that  "  We  are  as  yet  far 
from  having  disposed  of  the  comparatively  simple  question 
as  to  the  operations  which  may  be  properly  undertaken  by  a 
naval  squadron  against  an  undefended  seaboard."  On  the 
question  of  precedent,  it  may  be  here  mentioned  that  in  1866 
the  city  of  Valparaiso,  which  was  left  absolutely  undefended, 
was  bombarded  hy  the  Spanish  fleet,  after  a  delay — conceded 
by  the  Spanish  admiral,  it  is  stated,  on  the  representations 
of  the  commander  of  the  Britisli  fleet  then  off  the  port — had 
been  granted  in  order  to  give  the  inhabitants  time  to  with- 
draw. 

It  is  true  that  the  delegates  of  all  the  States  of  Europe 
laid  it  down,  inter  alia,  at  the  Brussels  Conference  of  1874, 
assembled  at  the  invitation  of  the  Emperor  of  Russia,  that 
open  or  undefended  towns  cannot  be  attacked  or  bombarded ; 
but  such  irresponsible  expressions  of  opinion  or  sentiment  can- 
not be  looked  upon  as  binding  upon  any  one.     Lord  Derby, 
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indeed,  writing  on  the  subject  of  this  Conference,  declared 
that  "  A  careful  consideration  of  the  whole  matter  has  con- 
vinced her  Majesty's  Government  that  it  is  their  duty  firmly 
to  repudiate,  on  behalf  of  Great  Britain  and  her  allies  in  any 
future  war,  any  project  for  altering  the  principles  of  inter- 
national law  upon  which  this  coxmtry  has  hitherto  acted;  and, 
above  all,  to  refuse  to  be  a  party  to  any  agreement  the  effect 
of  which  would  be  to  facilitate  aggressive  wars  and  to 
paralyse  the  palriotic  efforts  of  an  invaded  people  "  {a). 

The  TimcH,  treating  on  this  subject  (6),  writes  as  follows  : 
**  The  rules  of  international  law  are  singularly  precarious 
agreements,  observable  just  so  long  as  it  may  suit  the 
strongest  nations  to  observe  them,  and  not  a  moment  longer. 
It  is  but  a  very  few  years  since  Admiral  Aube,  a  French 
officer  of  the  highest  distinction,  and  afterwards  for  a  con- 
siderable time  Minister  of  Marine,  published  in  the  Revue  des 
Deux  Mondes  an  article  in  which  he  laid  it  down  that  France, 
in  any  future  war  with  a  country  like  England,  would  make 
at  once  for  the  coast  towns,  and  either  bombard  them  without 
mercy  or  hold  them  to  heavy  ransom."  And  Admiral  De 
Horsey,  writing  to  the  same  journal  (c),  expresses  liimself  thus : 
"  A  state  of  war,  I  venture  to  maintain,  not  only  warrants, 
but  makes  it  the  duty  of  a  belligerent  to  do  everytlung  in  his 
power,  consistent  with  humanity  and  the  rights  of  neutrals, 
to  induce  his  enelny  to  sue  for  peace.  Few  will  deny  the 
above  brief  definition  of  a  belligerent's  duty,  and  if  that  be 
granted,  it  is  obvious  that  in  pursuance  of  tliis  object  every- 
thing belonging  to  an  enemy,  whether  afloat  or  on  land, 
which  can  afford  shelter,  means  of  repair,  aid  or  subsistence 
to  his  forces,  is  subject  to  capture  or  destruction ;  and  that 

(0)  This  ezpression  of  sentiment  is  interesting  in  conjunction  with  any 
consideration  of  the  novelties  formulated  by  the  Declaration  of  Paris. 
{b)  10th  August,  1888. 
(e)  25th  August,  1888. 
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rich  towns  axe  liable  to  reasonable  ransom,  and,  in  default  of 
compliance,  to  bombardment.  This  appears  to  be  the  com- 
mon-sense view  of  war,  in  order  to  make  it  short,  sharp,  and 
decisive,  and  to  render  so  terrible  a  scourge  one  of  rare  occur- 
rence. .  .  .  What  towns  should  be  subjected  to  ransom, 
and  what  ransom  would  be  reasonable,  are  matters  which 
must  be  left  to  the  judgment  and  humanity  of  the  commander 
at  the  time — of  course,  under  general  instructions  from  his 
government." 

So  that,  as  matters  now  stand,  the  whole  question  of  bom- 
bardment of  seaboard  towns  must  be  considered  open ;  and^ 
unless  meantime  dealt  with  by  international  treaty,  or  other- 
wise determined,  it  may  not  unreasonably  be  assumed  that  in 
the  event  of  tlie  occurrence  of  naval  hostilities  in  the  future, 
the  example  of  the  peaceful  British  naval  manoeuvres  already 
referred  to  will,  should  occasion  arise  for  following  it,  be 
regarded  as  a  precedent  to  be  observed  in  actual  war. 
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Ininranoe, — Fire. 

The  ordinary  form  of  fire  policy  excludes  the  risk  of  loss  or 
injury  caused  by  enemies  or  hostilities,  by  the  following  or 
similar  words : — 

"  This  policy  does  not  cover  ....  any  loss  or  damage  occa- 
sioned by  or  in  consequence  of  invasion,  foreign  enemy,  hostilities, 
riot,  civil  commotion,  or  earthquakes." 


The  Bight  to  Bombard  Seaboard  Towns  is  the  last  of 
the  direct  belligerent  rights  against  the  enemy  scheduled  on 
p.  36,  9ttpra.  The  rights  next  demanding  consideration  are 
those  indirect  rights  which  consist  in  prohibiting  neutrals 
from  carrying  supplies  to  the  enemy,  and  generallj  from 
acting  in  opposition  to  the  principles  of  neutrality  which  are 
bj  the  common  law  of  nations  to  be  observed  by  neutral 
powers.  Let  us  now  proceed  to  classify  these  indirect  rights 
under  the  head  *'  Belligerent  Bights  against  Neutrals." 
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The  right  of  viiritation  and  search  is  one  of  great  antiquity, 
having  appcu^ntly  been  commonly  reoognised  so  far  back  as 
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the  twelfth  century.  It  is  obviouB  that  if  thB  right  of 
ntaritime  c»{iture  be  admitted,  the  procedenit  right  of  Wttit  aiid 
Bearcli  must  uleo  he  ndmitt«d.  For  how  otherwise  cad  it  he 
anwrtftiucd  whether  a  merchant  ship  really  belongs  to  the 
eoHiitry  wliose  flog  she  is  flying  ;  or  that  ehe  is  engaged  ou 
B  l^ilimate  voyage  or  in  a  legitimiite  trade ;  or  that  no  ]>art 
of  hcT  cargo  is  ooniiseable  under  the  law  of  nations  ?  It  is, 
in  fact,  itn  incontestable  right  founded  on  necessity,  and  one 
which  has  i!ur\'ived  all  attemjits  to  dispute  or  deny  it.  As 
was  observed  by  Sir  W.  Scott  in  tlie  well-known  case  of  T/ie 
SititlUh  Conroy,  to  be  referre*!  to  presently,  even  those  who 
contend  for  the  iundmiesible  rule  that  "  free  ships  make  {by 
tho  law  of  nations)  free  goods,"  must  admit  the  exercise  of 
tbe  right  for  the  purpose  of  oscertaining  whether  tlie  ships 
are  free  or  not.  The  right  may,  of  course,  be  dealt  with  by 
treaty,  bat  &ny  ench  special  conventions  will  doubtless 
confine  themselves  to  the  mode  in  which  the  right  is  to  be 
exercised,  and  will  not  operate  as  its  renunciation  or  abnn<lon- 
ment.  For  it  is  difficult  to  fee  how  any  nation  which  main- 
tains the  right  to  effect  maritime  capture  can  abandon  the 
aecessorily  antecedent  right  of  \-isit  and  examination.  The 
right  of  visit  and  search  is  distinctly  a  war  right,  though 
thi>re  ore  ap|Mirently  cases  in  wliich  the  right  of  ^-isit  may  be 
wxnrdied  in  time  of  jicjice, — as,  for  example,  on  suspicion  of 
]iiracy.  of  breaking  revenue  laws,  and  of  aiding  rebels ;  and 
S[wcial  treaty  prorisions  have  been  made  respecting  it,  with  a 
view  to  enforcement  of  the  international  promions  against 
tb«  »]«ve  trade.  At  one  time  the  British  Government  drew 
t  dtfitinction  between  the  right  of  visit,  to  which  it  laid  claim 
in  time  of  peace,  and  the  right  of  search.  The  Government 
of  th«  United  States,  however,  declined  to  recognise  such  a 
distinction,  arguing  that  the  right  of  visit,  logically  con- 
nderKi,  jinictically  carried  with  it  the  right  of  search.  This 
difFenacc  of  view  arose  out   of   the  British  endeavours  to 
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suppress  the  trade  in  slaves  on  tlie  African  coast,  but  it  ' 
apparently    ultimately    overoome    by    the    formulation    of  J 
Bpotial  ])rovisiona  to  meet  the  case.     That  these  two  rights  are  1 
t«ohnicnlly  different,  and  that  the  right  of  vbit  does  not  of  I 
neoessify  involve  the  right  to  searLb,  seems  evident.     But  [ 
■whether  they  should  by  the  law  of  nations  be  regarded  as  alto-  I 
gather  distinct,  or  as  prautically  indistinguishable,  api>e(irs  to  I 
be  unsettled.    Twisa  makes  a  distinction  between  the  right  of  I 
vifiit  and  the  right  of  e:ctemal  inspection,  which  he  terms  the  [ 
right  of  approach  (a).     No  such  right  as  the  hitter,  however, 
appears  ever  to  have  been  either  asserted  or  denied  under  the  ] 
law  of    nations,   and   seeing   that   the    high   seas   are   the  I 
property  of  no  one,  and  that  all  have  an  equal  right  to  their  I 
free  use,  there  can  scarcely  he  any  question  as  to  the  right 
of  one  vessel  to  approach  as  closely  to  another  as  may  be 
consistent  with  tlie  safe  and  iinimpeded  navigation  of  both. 
At  the  same  time,  as  ho  indicates,  tlie  right  of  ajiproach  rwsta 
upon  a  different  footing  in  times  of  peace  and  in  times  o£  J 
hostilities ;  and  an  approach  which  in  the  former  case  would  I 
pass  unnoticed  might  in  the  latter  be  regardeil  by  the  vessel  I 
approached  as  evidcm«  of  a  design  to  effect  a  capture,  nud,  I 
therefore,  to  justify  the  initiation  of  hosllk'  defensive  pro*  | 
t«edings. 


The  right  of  search  exists  only  as  against  private  vessels  J 
and  not  against  shijts  of  war.  The  jiro|iosilion  that  publio  J 
worships  ar<>.  as  such,  exempt  fmni  all  jurisdiction  beyond  I 
that  of  the  sovereign  power  to  which  they  belong,  has  been  I 
uniformly  conceded.  It  ie  less  obvious  whether  war  vessel^  I 
though  exempt  from  search,  are  equally  exempt  from  the  1 
right  of  visit ;  but  presumably,  if  a  vessel's  jmhiic  character  I 
be  manifest  it  would  be  unlawful  to  claim  the  right  of  visit  J 


[■}  Law  of  Natiotw  In  Tm»  of  Vt,  pp.  1*0,  IBO. 
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againat  her.  Tliis  exemption  does  not,  however,  exiet  in 
favour  of  privateers,  for  tlie  right  of  a  vessel  to  sail  under 
this  title  can  only  !«  veriiicd  by  visit  and  inspection  of  her 
commander's  (Ximiuission  of  war. 

NotwithstAndiug  that  the  right  of  visit  and  search  is 
supported  hy  the  accepted  usage  of  centiiries,  and  is  clearly 
IQ  accord  with  the  principles  of  the  common  law  of  nations, 
several  atti^nipts  have  been  made  in  European  history  to  rt^sist 
it.  Thus,  in  17S0,  Uussia,  Sweden,  Denmark,  and  some 
infiTior  States,  entered  into  a  league  of  armed  neutrality — in 
reality  against  England,  but  professedly  for  the  purjmse  of 
supporting  the  princtplu  that  "  free  ships  make  free  goods," 
and  that  the  neutral  flag  should  escludp  the  right  of  seareh. 
Tlie  firitish  Qovemment  at  onoe  declared  their  intention  to 
resist,  and  persistently  rosasted,  this  attempt  to  introduce  by 
force  a  new  code  of  maritime  law.  ioconsistent  with  England's 
maritime  rights,  and  hostile  to  her  interests.  In  I7!)9  this 
determination  on  the  part  of  the  British  Qovemment  was 
manifested  in  a  sufficiently  marked  manner.  War  was  at 
that  time  prevailing  between  this  country  and  l''rance.  and  a 
convoy  of  Swedish  veesels  was  encountered  hy  a  British 
squadron.  Tliis  eqondron  having  {iroposed  to  exenase  the 
right  of  search  over  the  vessels  under  convoy,  the  convoying 
Rwedi&li  war  ship  interjiosod,  and  refused  to  allow  the  search. 
Whereupon,  without  further  ado,  tlie  squadron  captured  the 
whole  fleet  under  convoy,  and  brought  the  vessels  in  for 
adjudication.  The  case  of  The  Maria  (ft),  one  of  the  fleet,  woa 
beanl  before  Sir  W.  Scott,  who  aflSmied  the  right  of  visit 
nud  search  in  regard  to  men-hant  ships  as  'being  an  in- 
ooDte«tahlo  right  of  a  belli gerent,  and  be  decreed  coudenmation 
for  tmntravention  of  the  right  (r). 

(I)  I  Bob.  3ID. 

\fi  Vol  a  Rriicw  of  tb<<  n<ni*vi|iicliC('s  <it  Recistaiice  to  Vuil  and  Search, 
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That  Great  Britain  ivas  determined  at  all  cosIb  to  resist  any 
Butli  otnosious  pretension  as  tbe  foregoing,  was  suffiiiently 
obvious,  her  action  in  the  ease  of  tlio  Hwedish  convoy  Ijeing 
evidence,  aa  Wlicaton  aptly  expresses  it,  of  an  intention  to 
throw  down  the  glove  to  all  the  world.  But,  notwithstanding, 
in  the  wars  ensuing  on  tlielVench  Kevolution,  a  second  armed 
nontralitj-  was  formed  between  HuBsia,  Denmark,  Sweden 
and  Prussia,  under  tlie  title  of  "  The  Baltic  Confederacj,"  in 
which  the  former  pretensions  were  revived.  The  confederacy 
agreed  that  a  declaration  by  officers  in  charge  of  a  convoy 
that  the  veBsels  under  convoy  had  no  contraband  on  board, 
ehould  e.\olnde  the  right  of  visit  and  search.  The  league 
was.  Iiowever,  met  by  such  prompt  and  vigorous  opposition 
on  the  part  of  Great  Britain  that  it  was  rendered  abortive, 
and  the  right  of  seai-ch  became  on  all  hands  admitted  to  the 
fullest  extent.  As  a  result,  a  convention  was,  in  1801,  settled 
between  this  country  and  Russia,  to  which  the  other  northern 
powers  subsequently  acceded, providing  {</)  (I)  that  the  right 
of  search  should  only  bo  exercised  by  war-s)iips,  and  should 
not  extend  to  privateers ;  (2)  That  the  owners  of  merchantnion 
should,  before  being  allowed  to  sail  under  convoy,  produce 
to  the  commander  of  the  convoy  passjiorfs  and  eertifieates ; 

(3)  Tliat  the  convoy  and  merchiint  ships  shoiild  keep  out  of 
PAnnon-ahot,  if  possible,  and  that  for  the  purpose  of  making 
a  search  a  boat  should  be  sent  by  the  belligerent  to  the  convoy ; 

(4)  That  no  search  should  be  made  if  the  papers  were  in  form 
and  there  was  no  good  motive  for  suspicion  ;  in  the  contrary 
case,  the  commander  of  the  convoy  was  to  detain  the 
merchantman  for  sufficient  time  to  allow  of  search,  which  was 
to  be  made  in  the  presence  of  officers  st^Ieotrd  by  the  t:om- 
mandcTB  of  both  war-shijis ;  (5)  Tf  there  api)eared  sufficient 
reason  for  making  further  eearcb,  notification  of  the  intention 


',J)  )'<<«  OaLbett'*  Uadlnic  CmM,  p.  UD. 
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to  do  80  was  to  bo  mod^  to  tlie  uommandpr  of  tlie  oonToy,  tlie 
lattor  hiiviiig  the  riglit  to  appoint  an  officer  and  to  remain  on 
board  and  assist  at  \he  examination ;  the  merohant  Ebip  in 
such  case  to  be  takeu  as  soon  as  possible  to  tlie  nenxest  and 
most  convenient  port  of  the  belligerent,  and  the  search  to  be 
mode  witii  all  possible  despatch ;  (6)  If  a  men^huntman 
under  convoy  should  be  detained  without  sufficient  cause,  the 
ooranuinder  of  the  \isiting  ship  not  only  to  be  boiuid  to  make 
compensation,  but  to  suffer  furthej-  punishment  for  every  act 
of  violence  eomniitted ;  on  the  other  hand,  a  convoying 
abip  not  to  be  allowed  to  resist  by  force  the  detention  of  a 
merclianhnon. 

Uy  the  municipal  reguliitioiis  uE  si)me  of  t]ie  European 
powers  it  is  pn>vided  that  merehiint  vessels  under  convoy  idiall 
be  esemjit  from  search  on  a  satisfactory  declaration  being 
made  by  the  convoj-ing  officer ;  but  Great  Britain  has  always 
rwfiisod  to  admit,  so  fiu-  as  she  is  wmeeroed,  any  sucb  restriction 
iif  the  belligerent  right  of  vkifatiou  and  search.  The  United 
States  GoTemment,  in  this  ease  and  in  that  of  most  other 
principles  of  tlie  law  of  nations,  has  laid  down  rules  similar 
to  those  maintained  by  thif  country  ;  but  on  ooe  somewhat 
important  detail  in  this  connexion,  the  two  countries  are  at 
i^ue.  For  whereas  Great  Britain  claims  the  right  to  search 
for  her  seanjim  or  other  subjects  on  the  high  sens,  into  what- 
ever ftervicii  tht*y  may  Iiave  entered,  the  govumment  of  the 
United  States  declinea  to  admit  any  such  right.  Tliis  diffe- 
rence was  one  principal  cause  of  the  war  between  Great 
Britain  and  the  United  States  in  1812. 


Tlie  mode  in  which  the  right  of  visit  and  search  is  to  be 
exercised  may  be,  and  probably  oommoidy  is,  regulated  by 
inlcmatioDal  treaty.  In  the  nbscuM'  of  sftpulatiou  to  the 
uontrury,  it  would  a]<pear  that  ]iriTat«  sliips  of  war  have  an 
i<qiuil  light  with  public  vessels  to  Ttsit  and  seoK^  neutral 
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vessels,  their  commissioii  of  war  being  a  sufficient  warraut  in 
this  respect.  It  has  sometimes  boeii  stipulated  that  iio  wor- 
ship shall  come  within  cannon-shot,  or  half  cannon-shot,  aa 
the  ease  may  he,  whilst  exorcising  the  I'ight  of  visit.  On  or 
before  arris-ing  at  such  a  distance,  the  intention  to  visit  sliould 
be  intimated  by  the  firing  of  a  blank  charge,  and  on  this 
iTitimation  the  neutral  vessel  should  at  once  signify  her  ao- 
quieaecnce  by  lowering  her  sails  or  otherwise  bringing  herself 
to.  That  an  affirming  gim  should  be  fired  seems  a  reasonable 
requirement ;  but  Mr.  Justice  Story,  in  the  case  of  TAc 
Moriijiin  Flora  (r),  did  not  admit  the  existence  of  any  uni- 
versal rule  or  obligation  to  this  effect.  Snch  a  provision 
might  exist  by  regulation  or  usage  in  the  case  of  iiartieular 
states,  but  the  ciroiunstflnce  did  not  bind  other  nations.  The 
authorities  cited  by  Twiss,  in  his  Law  of  Nations  (,/"),  go  tn 
confirm  the  soundness  of  Mr.  Justice  Story's  view ;  and  it 
would  seem  that,  however  usual  and  reasonable  the  affirming 
gun  may  be,  any  otlier  mode  of  communication  equally  in- 
telligible on  board  the  neutral  vessel  would  answer  the  pur- 
pose. Tliere  must,  however,  be  no  room  for  mistake  as  to 
tJie  intention  to  exercise  the  right  of  ^-iait,  as  otliorwise  the 
visiting  vessel  may  bo  found  liable  for  damage  resulting  to 
the  neutral  vessel  consequent  on  a  resistance  or  endeavour  to 
escape,  founded  on  ignorance.  But  until  both  the  intention 
and  the  right  to  ^isil  sluill  have  been  unequivocally  i-onveyed 
to  the  neutral  vessel,  the  latter  is  under  no  obligation  to 
shorten  sail  or  lie  to  (y).  The  visiting  veeael  must  also  hoist 
her  military  flag  in  evidence  of  her  true  chamoter.  and  of  her 
consequent  right  to  vi«t ;  and  when  these  two  conditions 
shall  hare  been  fulfilled,  it  Ls  prestunably  incumbent  on  the 
neutral  to  at  once  shorten  sail  or  Ue  to. 


{.)  11  friHfxN.  p.  so. 

{/)  "W«r,"pp.  183-3. 

\g)  Tbe  San  Juan  Baptkts,  6  Rob.  M. 
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If,  notwithstanding,  she  should  continue  on  her  course  with- 
out heeding  the  intimation,  the  ^siting  vessel  would  he  war- 
riuitid  in  regai'diiig  such  conduut  as  evidence  of  an  attempt 
fc)  cvftda  tlie  right  of  visit,  and  the  neutral  vessel  would  have 
no  right  to  eompluin  if,  on  attempting  Sigtit.  she  should  be 
fired  info  hy  the  lielltgerent  war-shii).  And  the  neutral  must 
not  deeline  to  permit  visit  by  a  privateer  until  the  commander 
of  the  latter  shall  have  exhibited  his  commission  of  war.  To 
proceed  otherwise  will  be  to  subject  the  vessel  to  capture  on 
the  ground  of  illegal  resifttance  t<>  the  right  of  \-isit.  Wlien 
the  neutral  has  stopped  on  her  course,  the  war-ship  id  entitled 
to  send  a  lioat's  crew  on  board  for  examination  of  the  ship's 
papers,  and,  if  found  neoessary,  for  instituting  a  search.  The 
Tisit  and  search  mti&t  be  conducted  in  such  a  manner  as  to 
cause  no  unnecessary  alarm  to  the  neutral,  and  for  this  reason 
the  boat  sent  off  should  be  manned  by  a  small  erew,  in  order 
to  avoid  any  in't-illess  doinonstnitioii  of  force.  For  it  must 
be  remembered  that  the  neutral  vessel  is  presumably  engaged 
in  a  lawful  and  jMicitic  trade,  in  conformity  with  the  law  of 
nations,  and  that  lier  officers  and  crew  are  accordingly  en- 
titled to  he  treated  with  the  eourtp«y  due  to  ]teaceable  subjects 
of  a  friendly  nation  until,  by  their  conduct  or  actions,  they 
sluill  have  forfeited  this  right.  And  the  -risit  and  search 
must  In>  conducted  gunerally  with  due  core  and  regard  to  the 
safety  and  rights  of  the  vessel  [/>) ;  and,  of  course,  to  the 
atipulatiouB  of  any  treaties  covering  the  case.  Should  a  bel- 
ligerent vesBol,  in  exercising  the  right,  pnioeed  in  an  aggres- 
DTe  manner,  the  circumstance  may  be  regarde<l  by  the  neutral 
nation  as  an  unfriendly  act  demanding  satisfactory  explaoa- 
tioD  and  leparation. 


It  U  the  dnty  of  merchant  vessels  to  show  their  real  oolours 
on  meeting  with  a  ship  of  war,  in  order  that  their  nationality 
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may  be  veriiied.  And  in  time  of  war  especially  the  neutral 
master  is  required  to  have  knowledge  as  to  his  cargo.  A 
prudent  master,  having  regard  to  the  imssible  consequences 
of  iusuiricient  knowledge  on  this  point,  will  take  care  to  be 
provided  with  such  documentary  evidence  as  will  relieve  him 
from  tlie  jjosaible  inconvenience  of  search  or  detainment^ — 
events  which  may  be  rendered  necessary  by  unsatisfiiclxjry 
replies  on  Ids  jwirt  (i).  Ho  must  also  pro<luce  all  the  ship's 
papers,  and  his  instructions  (k).  If  his  voyage  or  destination 
bo  alternative,  the  fact  should  a]ipoar  on  the  jiapers,  for  other- 
wise belligerent  cruisers  may  be  misled  [I).  General  clear- 
ances are  regarded  critically,  and,  if  available  to  an  enemy's 
port,  should  be  attended  by  affida>-it  as  to  the  inoffensive 
nature  of  the  cargo  (m).  It  is  essential  that  the  shiji's  pai>6rB 
should  be  regular  and  in  order  (u).  A  deficiency  of  the 
usual  and  projiar  doouraeuts,  or  inconsistency  amongst  the 
documents  themselves,  though  not  necessarily  entailing  oon- 
dcmnation,  may  involve  the  carrying  of  the  vessel  into  port 
fyr  adjudication,  and  render  the  neutral  liable  for  the 
captors'  costs.  The  carrying  of  false  papers,  and  the  mijv- 
pression  or  dcstniction  of  pajtors,  is  ordinarily  a  heinous 
offence,  which  may  involve  confiscation  of  the  property  (o). 

It  has  on  occasion  been  jTOvided  by  treaty  (luit  the  neutral 
master  shall  in  the  first  instance  proceed  on  board  the  war- 
vessel  with  his  papers ;  and  it  is  doubtless  generally  wttltiu 
the  discretion  of  the  commander  of  a  Imlligerout  vessel  to 
forego  the  right  of  visit  on  these  terms.  As  a  matter  of 
right  and  common  usage,  however,  a  boat's  crew  may  be  sent 

to  The  Ecnrum,  2  Rob.  15. 

(*)  The  Concordia,  1  Bob.  liO. 

(i)  Tho  Juffniu  Anna,  1  Boh.  110. 

(m)  The  EeDrom,  titpta. 

(n)  ThnCnIjto",  2IU.h.  15H. 

(e)  Til"  iralij»ct  ■■!  papen  to  be  ixrrioil,  and  of  irrogiUntiti™  in  conneiinD 
iritli  tlie  mmr.  ■HI  U>  found  under  the  hiiul  ".'filing  under  False  Papers," 
pp.  ■il8-2i8. 


#^ 
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off  to  the  neutral  vessel  as  already  mentioned.  The  refusal 
by  the  master  of  a  neutral  vessel  to  permit  the  sliip's  papers 
to  be  taken  on  board  a  belligerent  cruiser  when  demanded, 
to  be  there  examineil,  may  be  deemed  a  resistance  to  the 
right  of  visit  and  search  {p). 

The  right  of  \'isit  and  search  implies  a  power,  in  the  prize 
court  of  the  belligerent  to  which  a  captured  neutral  vessel  is 
sent  for  adjudication,  to  order  an  examination  of  the  cargo 
sufficient  to  ascertain  its  character.  And  evidence  so  ac<piired 
may  be  employed  as  further  proof  of  the  culpability  of  the 
voyage  (q). 

The  consequence  of  resistance  of  the  right  of  \4sit  and 
search  is  confiscation, — a  subject  which  will  be  considered  in 
its  place  (/). 


In  the  same  manner  as  the  right  to  capture  neutral  vessels 
engaged  in  obnoxious  trade  involves  the  antecedent  riglit  to 
visit  and  search  neutral  vessels,  so  the  riglit  to  \'isit  and  search 
cnrries  with  it  the  naturally  consequent  right  to  carry  into 
port  for  adjudication  vessels  as  to  which  the  visit  and  search 
— both  or  either — have  established  prima  faciv  grounds  for 
fui-tluT  investigation.  To  the  consideration  of  this  subject 
let  us  now  brieflv  refer. 


{p)   The  Petrrhof^  Tilatrh.  Pr.  Ca.  464. 

{(/)    The  }ipringbok\  xb.  349. 

[r)    Vuie  p.  212,  infra ^  **  Resistance  to  Visit  and  Search.'* 
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Carrying  of  Suspected  Vessels  into  Pokt  for 
Examination  and  Adjudication. 


The  ripht  of  visit  anil  Bcarcli  being  in  itself  in  accordance 
Tv-ith  the  law  of  nations,  no  compeiisiitiun  is  clnimnble  by 
neutrals  on  tlw  ground  that  the  exercise  of  the  right  resulted 
in  proving  tliat  there  wa^  as  a  fact  no  just  cause  for  putting  it 
in  force.  If,  howe^'er.  sjiecial  treaty  provisions  be  made  as 
to  the  mode  of  execution,  no  doubt  a  belligerent  commander 
acting  ill  defiani©  of  suoh  stipulations  woidd  expose  himself 
to  a  claim  for  iiidemnifieation  on  the  jmrt  of  the  aggrieved 
neutnd.  Tlie  right  of  Wsit  and  search  carries  with  it,  as  we 
have  seen,  tile  right  in  case  of  need  to  carry  the  Wsited  vessel 
into  port  for  further  examiiintion  and  adjudipation  ;  but  this 
right  is  qualified  by  the  w)ndit.ion  that  it  must  be  exercised 
only  if  there  he  reasonable  grounds  for  proceeding  to  such  on 
extremity.  The  eenn-h  is  lawful,  whether  in  all  tjiees  reason- 
able or  not ;  hut  the  8ul)soquent  capture  may  be  a  tortious 
set  giving  rise  to  a  oloim  for  oostA  imd  <]amiigcs('/),  On 
the  other  hand,  if  the  carrying  into  port  bo  caused  by  any 
act  or  default  on  tlie  part  of  the  neutral  master,  he  may  he 
midcted  in  tbe  captors'  coste.  The  impiirtant  subject  of 
AdjuiUcation,  with  the  attendant  suhjecte  f Vists  and  Itauiagcs, 
will  he  s]>ei'iany  discussed  under  the  general  head  Obligations 
of  Bolligerenta  (It). 

It  lies  with  the  neutral  master  to  prove  to  the  reasounble 
satisfaction  of   the  commander  of  the  belligerent  war-ship 


[a]  £•  /ncM  Ei^mif,  3  JTrwan,  t30. 
(I)   nj»f.M.  infra. 
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that  both  voyage  and  cargo  are  in  conformity  with  the  rights 
and  lawfid  requirements  of  the  belligerent;  and  on  the 
master's  failure  to  supply  i)roof8  in  all  respects  satisfactory, 
he  must  accept  the  consequence  of  being  taken  into  port  for 
further  investigations.  A  seizure  so  arising  is,  as  has  been 
already  indicated  (r),  a  capture  for  which  underwriters  are 
liable  on  due  notice  of  abandonment. 

{e)   Vide  p.  68,  wpra. 
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Capture  and  Confiscation  of 
CONTRABAND    OF    WAR. 

For  convenience,  the  consideration  of  this  important  subject 
has  been  divided  under  the  following  heads,  viz. : — 

Definition  ;  a  brief  preamble. 

Ancient  Usage ;  showing  the  rule  of  confiscation  in  early 
times. 

Kodem  Usage ;  the  principles  held  to  govern  the  usage 
nowadays. 

Neutral  right  to  carry  on  trade ;  indicating  that  neutrals 
may  carry  on  their  ordinary  trade  as  between  them- 
selves without  interference  from  belligerents;  and 
that  they  may  trade  freely  with  belligerent  ports 
not  blockaded,  but  subject  to  the  belligerent  right 
to  confiscate  any  contraband  of  war  conveyed  by 
them  to  the  enemy. 

What  goods  are  of  a  Contraband  Nature  ? — A  classifica- 
tion of  goods  into  three  heads,  viz.  (a)  Warlike ; 
(b)  Peaceful ;  (c)  Equivocal ;  with  a  review  of 
treaties  bearing  on  the  subject  of  classification. 

Ck)ods  of  Equivocal  Nature.  (In  past  times.) — ^A  survey 
of  the  equivocal  articles  which  have  been  regarded 
as  contraband  :  treaties  in  the  same  connexion :  the 
test  of  the  quality  to  be  ascribed  to  the  goods. 

Provisions.  (In  past  times.) — Whether  to  be  allowed  to 
go  free,  to  be  pre-empted,  or  to  be  condemned  as 
contraband.     The  general  principle.     Precedents. 
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Ooodi  of  Equivocal  Hature,  includinff  ProviiioM.  (Now- 
aJays.)— The  articles  wlik-h  in  the  prvwuf  ihiye  of 
iron  Vi'ssi'Is  and  stt-ara  iim]iulsioD  ait'  likely  to  be 
repirdi'il  ns  eontraband  or  subjected  tn  iiro-eniptinn. 

The  Belli^rent  Destination.  (Notliing  can  bo  wudeiuD(4 
as  ni)ntnibftTid  of  war  which  is  not  destined  for  brl- 
lig'creiit  use.) — Tbo  ('irnimsfnnoe  Ibnl  tlin  dc-stiiin- 
tioii  of  tho  shiiJ  is  neutrul  will  not  render  warlike 
gowia  noQ-contraband  if  their  ulterior  dostination 
be  hoetiltf. 

Applieation  of  the  Penalty  of  ConfiBcation. — If  lh<>  nmHtvr 
be  K"''ty  of  fraiiilnlcnt  niisconducl.  the  ship  maybe 
cmdomned  a»  wi?ll  as  tliL'  contraband  goods.  Con- 
traband Rpods  taint  and  involve  in  c<mdeinnation 
peniiisiiivo  gowls  belonging  to  the  same  owner.  No 
freight  is  payable  in  respect  of  oontniband  goods 
by  tlipir  captors,  &c. 

Suiunary  of  the  above. 

Insnraiioe. — Obw>rvntions  gonemlly. 


Definition.  —  '■  Contraband,"  from  foiilra,  and  the  Low 
I^tin  bini'fitui,  n  pmclnmation  ;  iht^  word  l/aniium  having 
came  down  to  iia  as  "ban,"  more  familiar  in  its  plural  form 
"banns."  "Contraband,"  therefore,  that  whieh  is  contrary 
to  ]ir<N'lamation.  The  term  is,  howewr,  within  the  meaning 
of  the  law  of  nations  to  be  understood  as  implying  a  condi- 
tion of  war ;  so  that  in  this  sense,  before  any  article  can  be 
oottridenMl  contraband  of  war.  it  nntst  appear  that  it  has 
HUiuiiii  so  owing  to  hoetilities  ((/].  According  to  Dr.  Twisa, 
'tibe  term  was  fir«t  used  in  IQI25,  when  it  was  employed  in  an 

(■/}  VUbnhMn  r.  WwUMbjr,  1  Llqrd  t  Vth,  lit. 
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international  treaty  to  describe  articles  which  neutrals  might 
not  rightfully  carry  to  an  enemy's  country  in  time  of  war. 

To  constitute  gfwds  contraband  of  war,  two  oonditionB  have 
to  be  fulfilled,  viz. : — 

(1)  The  articles  must  be  subservient  to  warlike  uses;  and 

(2)  They  must  be  intended  for  use  by  a  belligerent. 
These  several  conditions  will  lie  considered  prosontly ;  but  it 

may  be  oonvenient  first  to  briefly  review  the  ancient  and  the 
modem  usage  in  respoi^t  of  contraband  generally,  and,  further, 
to  eonaider  the  [lositioii  of  neutrals  as  regards  tht-ir  right  to 
carry  on  tlieir  ordinary  commerce,  notwithstanding  that  the 
nations  with  whom  they  are  accustomed  to  trade  may  be 
engaged  in  hostilities  aa  between  themselves. 

Ancient  Usape. — The  ancient  praetico  was  to  forbid  by 
proclamation  all  commerce  whatever  betwet^n  neutral  states 
and  the  adverse  belligerent,  and  to  deem  adherents  of  the 
CTiemy  all  merchants  wlio,  disregarding  tho  proclamation, 
continued  to  trade  with  his  ports.  Such  a  practice  was,  how- 
ever, foiuaded  solely  on  an  arbitrary  right,  and  consequently, 
in  course  of  time,  it  gave  way  to  more  equitable  priuciples. 
According  to  Chancellor  Kent  (c),  the  ancient  practice  was  to 
seize  the  contraband  goods  and  keep  tliem  on  jiaying  their 
value ;  but  it  may  be  tloubted  whether  such  a  gentle  mode 
of  reprnssing  trade  with  the  enemy,  which  it  was  originally 
deemed  rightful  to  forbid  absolutely,  found  favour  to  any 
great  extent  or  for  any  considerable  period.  For  to  give  and 
maintain  practical  effect  to  a  proliibition  to  carry  on  a  certain 
trade,  measures  more  actively  deterrent  are  required  than  the 
mere  resort  to  pre-emption.  Sir  W.  Scott,  indeed,  in  The 
Keutraliti't  {/),  remarked   that   the  ancient  practice  was  to 
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condemn  ehips  found  to  be  carrying  contrabaiid  of  war,  and 
declared  that  it  could  not  be  denied  that  this  practice  was 
perfectly  liefonsible  on  every  principle  of  justice. 


Hodem  ITiage. — Tlie  principle  underlying  the  modem 
application  of  the  law  of  natioas  in  relutiun  to  contraband 
is  the  right  of  a  belligerent  to  prohibit  and  prevent  the 
supply  to  the  enemy  by  neutrals  of  all  articles  calculated  to 
strengthen  tlie  onemy's  hand,  or  to  enable  or  encourage  him 
to  porsovere  in  tha  prosecution  of  hostilities.  A  uatiou  which 
has  exhaust^  all  jieaceable  means  of  redress,  without  suoceas, 
has  no  other  n>stiim»  than  force  of  arms ;  and  in  the  prosecu- 
tion of  such  a  final  appeal  to  justice  the  belligerent  has,  by 
universal  consent,  the  right  to  demand  that  non-combatants 
shall  stand  aside  and  do  nothing  to  stimulate  the  resistance 
of  the  foe.  In  order  to  reduce  the  latter  to  submission  the 
belligerent  may  blockade  all  or  any  of  the  enemy's  [lorts,  and 
confiscate  all  supplies  and  property  of  whatever  kind  involved 
in  nn  attempt  to  violate  the  blockade.  If  blockade  be  im- 
practicable or  inconvenient  the  belligerent  has  none  the  less 
the  right  to  imjiose  a  qiuilified  blockade  of  another  kind,  by 
which  it  is  forbidden  to  neutrals  to  carry  to  the  enemy  any 
goods  in  the  nature  of  warlike  supplies.  This  is  a  prohibitive 
right  so  well  known  and  understood  that  it  goes  without 
aa^Hng ;  and  although  it  may  be  reasonable  and  proper  that, 
on  the  outbreak  of  hostilities,  belligerents  should  declare  what 
are  tlie  supplies  which  they  intend  to  reganl  as  unlawful  or 
contmluind,  the  circumstance  that  no  such  list  has  been  pnb- 
lUhed  eanuot  be  averred  by  neutrals  as  a  Justification  for  the 
ahipmeut  of  mimilions  of  war  to  a  country'  known  to  be  en- 
gaged in  hostilities.  The  public  declaration  of  Mar,  or  the 
actual  outbreak  of  hostilities,  is  regarded  as  lie  fiicfo  a  notice 
to  all  the  world  that  warlike  supplies  sent  to  either  of  tha 
belligerents  will  be  looked  upon  by  the  other  aa  contraband. 
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As  regimia  supplies  distinctly  warlike,  tliere  can  bo  no  doubt 
as  to  (lieir  unlawfulness,  without  special  declaration  of  the 
fact.  But  (here  are  goods  of  equivocal  use — goods  micipUi* 
U1U1,  as  they  are  technically  termed — which  flru  not  neoes- 
eaidly  contrahand,  but  hecome  so  if  so  considered  by  a  belli- 
gerent.  And  there  can  he  no  doubt  that,  as  a  belligerent 
may  reasonably  be  deemed  the  best  judge  ot  what  supplies 
to  the  enemy  constitute  a  danger  to  himaelf,  he  has  the  right 
to  prohibit  the  supply  of  such  articles  as  he,  in  his  discre- 
tion, may  deem  contraband  of  war.  A  general  declaration  as 
tu  contrahand  must,  however,  be  subject  to  any  special  treaty 
engagements  which  may  haTO  been  already  entered  into 
between  the  declarant  and  any  neutral  powers. 

Neutral  right  to  carry  on  trade. — This  right  on  the  port  of 
neutrals  fidls  more  correctly  uudei-  the  general  head  llighta 
of  Neutrals  (rj),  but  some  reference  to  the  subject  may  fitly 
be  made  here.  And  let  it  be  noted  that  while  belligerents 
jioftsess  an  undoubted  right  to  prohibit  neutrals  from  carrying 
the  sinews  of  war  to  the  enemy,  such  right  does  not  extend  to 
thin,  that  belligei'ont!!  are  entitled  to  exercise  any  iiiterferenco 
whatever  in  the  ordinary  trade  of  neutrals  I'lihr  «f.  Thus  if 
A.  and  li.  go  to  war,  it  is  the  right  of  each  to  seiz©  and  con- 
iiscato  munitions  of  war  shipped  by  non-belligerent  Z.  to  the 
other;  but  if  neutrals  Y.  and  Z.  choose  to  trade  in  8ueh 
articles  between  themselves  they  have  a  perfect  right  to  do  so, 
and  any  attempt  at  interference  on  the  part  of  A.  or  of  B. 
would  be  contrnrj'  to  the  law  of  niiti()nB.  It  is  bad  enough 
that  Y.  and  'A.  should  be  restricted  in  their  ordinary  dealings 
with  B.  Iw^cause  A.  chooses  to  declare  war  against  him  ;  but 
it  would  be  altogether  intolerable  if  A.  or  B..  quarrelling 
amongxt  themst-Ues,  should  claim  on  that  ground  n  right  to 
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interfere  in  the  commerce  between  Y.  sod  Z.  In  theso 
remoxkB  the  trade  between  the  neutrals  has  boon  assumed  to 
he  hotiAjidf,  but  if  it  were  to  appear  that  Z..  while  oEtensibly 
ahipping  warlike  stores  to  Y.,  was  roally  using  him,  with  his 
connivance,  as  a  conduit  pii>e  for  illicit  supjily  to  one  of  the 
Ijolligerents,  the  other  might  reasonably  decline  to  permit  the 
subterfuge.  Neutrals  have  an  undoubted  right  to  carry  on 
_1bar  ordinary  liiwful  trade,  but  this  right  is  conditional  and 
t  absolute.  That  is,  it  is  subject  to  the  condition  that  it 
1  not  interfere  with  tlic  rights  of  belligerents  to  conduct 
hostilities  to  a  eonelusiou  free  from  any  interposition  on  the 
part  of  neutrals.  If  the  neutral  trade  operates  as  suoli  an 
interposition,  then  the  condition  on  which  the  trade  is  by  the 
law  of  nations  permissible  is  broken  and  it  becomes  unlawful. 
Or,  ratlier,  it  is  not  unlawful  witliin  the  strict  meaning  of  the 
word,  but  only  in  the  sense  that  it  gives  to  beDigerents  the 
right  tj  seixe  and  confiscate.  Tliere  are  two  eonflicting  rights, 
that  of  the  neutral  to  carry  on  his  ordinary  trade,  and  that  of 
the  belligerent  to  prohibit  such  trade  so  for  as  it  strengthens 
the  hand  of  the  enemy,  and  to  confiscate  property  seized 
whilst  being  so  conveyed.  So  that  while  the  neutral  may 
engage  in  carrying  contraband  goods  to  a  belligerent,  he  must 
do  so  with  his  eyes  open  to  the  consequences  if  his  ship  should 
he  visited  and  Beorcbed  by  the  opposite  belligerent.  This 
jioaition  was  dearly  laid  down  hy  Lord  Westbury  in  the  caso 
Exparle  C/uiraini;  In  tr  drazehrook  (/i).  "lu  the  view  of 
interuutionol  law  "  said  his  lordsliip,  "  the  commerce  of  nations 
is  perfectly  free  and  unrestricted.  The  subjects  of  each 
nation  have  a  right  to  interchange  the  products  of  labour 
vith  the  inhabitaQts  of  every  other  coootiy.    If  hostilities 


(A)  13  L.  T.  (S.  8.)  24S.     r<ib.  tiao.  Tha  Bcldt,  UL.  J.Xi.  2.    Wltb 
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occur  between  two  nations  and  they  become  beUigerents, 
neither  belligerent  has  a  right  to  impose,  or  to  require  a  1 
noutral  government  to  impose,  any  restrictionB  on  the  com- 
merce of  its  subjects."  And  similarly  in  The  Santmima 
Tnnidail  (i)  the  United  States  Courts  Boid,  "  There  is  nothing 
in  our  laws  or  in  tho  laws  of  nations  that  forbids  our  citizena 
from  Bonding  armed  vessels,  aB  well  as  munitions  of  war,  to 
foreign  ports  for  sale.  It  is  a  commercial  adventure  which 
no  nation  is  bound  to  prohibit,  and  which  only  esposes  the  , 
persons  engaged  in  it  to  the  penalty  of  oonfiBCation," 

At  the  commencement  of  this  chapter  it  was  stated  that  to 
constitute  goods  contraband  of  war,  two  conditions  have  to  be 
fulfilled  \\z : — 

(1)  The  articles  must  be  subservient  to  warlike  uses;  and 

(2)  They  must  be  intended  for  use  by  a  belligerent. 

If  has,  then,  first  to  be  considered  what  are  the  goods  which 
may  bo  W\<\  to  come  within  tho  first-iiumed  condition. 

(1)  What  goods  are  of  a  contraband  nature  ? — For  present 
puriioses  mewhaiidiiie  may  bo  cIoBsified  under  tliree  beads, 
TU!. : — 

(a)  Goods  GSBontially  of  a  character  to  bo  used  for  war- 

like purposes,  such  as  arms  and  ammunition. 

(b)  Goodseesentially  for  peaceful  useB,  such,  for  instance, 

08  ffllk-stufTs,  and  articles  of  purely  domestic  use 
or  of  ornament, 
(o)  Qoods  capable  of  use  either  for  Aiarlike  or  peaceful 
purposee,  commonly  known  as  goods  mirijiitin  mm, 
such  as  provisions,  naval  stores,  and  money. 

(•}  7  Wi**l.  383. 


C'APTtrEE  OF  CONTKABANLi  OF  Wa1£. 


10;( 


The  Erst  and  second  classes  prBSent  no  dilBoulty,  It  is 
equiiUy  clear  that  rifles,  bayonets,  and  riflo  oartridges  must 
be  deemed  contralinnd,  and  that  silk  dresses,  laco  curtains, 
imd  grand  pianos  must  go  free.  The  difSculty  is  us  to  tho 
(•<jm\iX!al  goods,  the  arlieles  of  twofold  use.  That  we  may 
the  iHitter  understand  the  light  iu  which  such  goods  are  to  bo 
regarded,  let  na  briefly  review  some  nf  the  more  important  of 
tho  publio  declarations  and  treaties  relative  to  oontraband 
generally,  from  early  times. 

In  1625  a  treaty  was  concluded  between  the  Dutch  and  the 
English,  known  as  the  treaty  of  Routbampton,  declaring 
provifiiona  generally,  imder  the  title  *'■  mniiHhim  de  boiichr," 
to  bo  contraband;  and  Charles  I.,  at  tho  eloeo  of  the  year,  in 
acoordanco  with  that  treaty,  published  a  declaration  tliat  "  all 
ships  carrying  com  or  other  Tictuals,  or  any  munitions  of 
Ti^ar,  to  or  for  the  Xing  of  Spain,  or  any  of  his  subject*,  shall 
and  ought  to  bo  esteemed  as  lawful  prize,"  And  in  tho 
following  year  King  Charles  issued  a  furtljer  prfwlamation 
that  the  articles  intended  by  lus  previous  declaration  were 
"  ordinance,  armes  of  all  sortcs,  powder,  shott,  matdi,  brim- 
stone, copper,  iron,  cordage  of  all  klndes,  hompo,  sail,  canvas, 
dannee  poulda^'is,  cables,  anchors,  mostes,  rafters,  boate  oars, 
balcks,  capraves,  dealo  board,  cla]i  board,  pijto  staves,  and 
veeeeU,  and  vessel  staffe,  pitch,  torr,  rosen,  okam,  oome, 
graine,  and  victualls  of  all  sorles,  of  provisions  of  shipping, 
and  all  munition  of  warr,  or  of  itrovisions  for  the  same,  ac- 
cording to  fiinner  declarations  and  acts  of  State,  made  in  this 
behalfe  in  the  time  of  Queen  Elizabeth,  of  famous  memorie." 

Twias  (1)  regards  this  aa  probably  the  earliest  catalogue  in 
detail  of  goods  deemed  contraband  of  war,  for  apparently  the 
deelarations  of  "  Queen  Elizabeth  of  famous  memorie  "  did 
not  precisely  specify  the  articles  prohibited.    He  considers. 


(i]  Lkw  of  NuidtFtui,  3iuleil.  p.  iU. 
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indeed,  that  it  was  the  Admiralty  Court  iudgmenta  in  her 
reign  that  gave  rise  to  the  subsequent  catalogue  of  prohibited 
goods.  Three  months'  grace  wiis  allowed  by  Cliarles,  and 
aft*ir  tliat  all  vessels  engaged  in  such  prohibited  trade,  or 
returning  after  liaving  delivered  contraband  cargoes,  were 
liable  to  be  seized  and  torfciteil,  with  all  the  goods  found  on 
board.  The  proclamation  added  that  this  was  no  innoration, 
other  states  and  priuces  •>n  siuiilar  occasions  having  inilioted 
the  like  penalties.  AJtliough  this  proclamation  covers  pro- 
visions, it  would  appear  that  some  difference  of  opinion 
existed,  both  then  and  subsequently,  as  to  the  propriety  of 
including  com  amongst  the  gooile  absolutely  prohibited.  And 
in  the  Treaty  of  Paris,  in  IC-JJ,  between  France  and  the 
Hnnse  Towns,  provisions  were  omitted  from  the  list  of  con- 
traband goodn.  The  catalogue  comprised  in  this  treaty  details 
the  different  kinds  of  militiiry  arms,  accoutremcuts,  and 
munitions  comprehended  in  the  treaty,  and  includes  horses, 
cordage,  and  sailcloth.  Com,  vegetables,  and  other  food 
stuffs  were  to  be  regarded  as  laivful  merchandise,  unless 
shipped  to  besieged  jtorts,  in  which  cose  the  proiTsions  were  to 
be  Uablo  to  pre-emption  at  a  fair  valuation  on  the  part  of  the 
besiegers.  II  the  price  could  not  be  agree<l  upon,  the  master 
was  to  bo  allowed  to  retire  witli  his  ship  and  cargo  without 
tnrther  interference.  On  the  model  uf  tliis  treaty,  it  is  stated, 
subject  to  the  omission  of  cordage  and  sailcloth,  were  framed 
almost  all  the  subsequent  treaties  iu  the  seventeenth  century 
relative  to  contraband  of  war.  In  17I't  a  treoty  was  entered 
into  at  Utrecht  between  France  and  England,  supplementing 
deficiencies  in  n  similar  treaty  made  in  KiV".  In  tliis  171'-i 
treaty  was  set  forth  a  detailed  list  of  tlie  goods  to  he 
considered  contraband.  The  list  mentions  by  name  all  sorts 
of  arms,  ammunition,  and  accoutrements  for  men ;  saltpetre ; 
horses  with  their  furniture;  and  "  all  oilier  warlike  instm- 
ments  whatever."     Tlien  luUowa  a  list  -if  goods  not  to  be 
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reckonoil  proliibited,  It  includes  "  all  sorts  of  eloaths,"  and 
all  othor  woven  manufactures ;  wearing  apparel  and  the  stuffs 
theri'for;  gold  ond  silver,  whether  coined  or  not;  metala  by 
name  ;  foals ;  grain ;  tobai^o ;  provisions,  including  wine, 
suit,  &c.;  cotton,  Iiemp,  Bas,  ancliors,  masts,  and  other  ships' 
fittings,  and  all  other  goods  not  worked  into  any  warlike 
form.  All  such  non-prohibited  goods  to  be  freely  carried, 
ovon  to  tho  enemy's  ports,  always  excepting  porta  or  places 
under  blockade  or  investment.  Tlie  circumstance  that  a 
twjity  expressly  sets  forth  that  certain  named  goods  are  not 
to  bo  regarded  na  contraband,  not  unnaturally  suggests  that 
ill  the  absence  of  any  such  agreement  it  might  be  open  to 
doubt  wliotlier  such  goods  ore  contraband  or  not.  Some  of 
tho  articles  thus  declared  to  be  free  are,  or  at  any  rate  at 
that  time  were,  certainly  by  the  law  of  nations  liable  to  be 
forfeited.  The  law  of  national,  in  fact,  may  be  taken  to  be 
based  on  the  broad  principle  that  a  belligerent  is  entitled  to 
jirevent  the  conveyance  of  any  goods  to  the  enemy  calculated 
tu  as^st  him  in  carrying  on  the  war. 

The  treafcj'  of  commerce  formidated  in  1796  between  Great 
Britain  and  the  United  States  sets  forth  that  under  the 
denomination  contraband  of  war  shall  be  comprised  all  anna 
and  implements  serving  for  the  purposes  of  ivar  by  land  or  by 
I,  and  mentions  by  name  as  examples  various  arms,  aocoutre- 
mts,  and  warlike  implements,  including  horse  furmturo  and 
Sulphur  is  not  Hpeoially  mentioned ;  and  it  oould, 
perhaps,  scarcely  be  regarded  as  within  the  general  head  of 
m-ms  and  implements  serving  for  the  purposes  of  war.  Tho 
treaty  then  goes  on  to  notice  under  the  same  denomination 
timWr  for  ship-building,  tar  or  rosin,  copper  in  sheets,  sails, 
hemp  and  oonlage,  and  generally  whatever  may  serve  directly 
for  the  equipment  of  vessels,  tmwrought  iron  and  fir  planks 
only  excepted ;  all  sucli  articles  to  bo  just  objects  of  con- 
tnband  wheoever  attempted  to  be  eorriod  to  an  enemy. 
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After  enmnerating  tbo  goods  absolutely  contialjaiid,  refer- 
ence is  made  in  the  treaty  to  the  subject  of  "  provi- 
sions aiid  otJior  articles  not  generally  contraband,"  but 
liable  to  bo  regarded  as  such.  In  order  to  avoid  inoon- 
voiiiences  and  misunderstandings  likely  te  oriae  in  connexion 
with  snob  ortioles,  the  treaty  provides  that  any  "  articles  so 
becoming  contraband  according  to  t)ie  existing  law  of  nations" 
shall,  on  seizure,  not  bo  confisi-ated ;  but  that  the  owners  shall 
be  "  speedily  and  completely  indemnified  "  by  payment  of  full 
value,  together  with  a  reasonable  mercantile  profit,  the  freight, 
and  any  demurrage  incident  to  the  detention. 

The  treaty  concluded  between  Great  Britain  and  Brazil  in 
1827  adopts,  with  one  exception,  the  above  list  of  goods  to  be 
deemed  contraband,  The  exception,  as  pointed  out  by  Twibs, 
is  that  whereas  the  17flf>  treaty  includes  "whatever  mayserve 
directly  for  the  equipment  of  vessels,"  the  I8d7  treaty  with 
Brazil  substitutes  for  the  word  "vessels"  tlie  plirase  "vessels 
of  war." 

The  treaty  of  1796  is  interesting  as  comprising  a  clearly 
defined  list  of  articles  to  be  deemed  absolute  contraband, 
wliilet  recognising  the  fact  tliat  there  are  other  goods  liable  to 
be  regarded  as  such,  but  that,  as  to  these,  they  shall  bo  the 
subjects  of  pre-emption  and  not  of  confiscation,  'When  WTir 
was  in  progress  against  Russia  in  1834,  all  Itussian  ports 
were  invested  by  the  allied  fleets ;  consequently  no  question 
of  contraband  could  well  arise.  In  1877,  on  the  outbreak  of 
hostilities  between  Kussia  and  Turkey,  the  former  power 
published  a  Decree,  article  vi.  of  which  declared  the  follow- 
ing to  be  contraband,  viz : — 

Small  arms  and  artillery,  mounted  or  in  detached  pieces ; 
ammunition  for  fire-arms,  euuh  as  projectiles,  fuses  for 
BhellB,ballB,  jiriming, cartridges,  cartridge  cases,  powder, 
saltpetre,  sulphur,  oxiilosive  materials  and  ammunition, 
such  as  mines,  lorjKHloes,  djTianiito,  pyroxylinc,  and 
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other  fulminating  subatanceB ;  artillery,  Pnginocring, 
and  trousjiort  nmterial?,  such  as  gim  corriBgeB,  caissons, 
cartridge  boxes,  canipoigningforges, canteens, pontoons, 
&o. ;  articles  of  milifaiy  oquijiraont  and  attire,  such  as 
pouches,  cartridge  boxes,  bags,  ouirosspB,  sapiiers'  tools, 
drums,  saddles  and  liomose,  ortideii  of  military  dross, 
tents,  &c.,  and  generally  eTerything  destined  for  mili- 
tary or  naval  forces. 
These  articles,  when  found  on  board  neutral  ships  and 
destined  for  an  enemy's  port,  to  bo  liable  to  seizure 
ifisoation,  except  the  quantity  necessary  for  the 
f  tlie  ship  on  which  tlie  seizure  was  made. 

It  is  dear  that  tlio  law  of  nations  as  regards  contraband 
go<^)ds  cannot  be  settled  by  a  declaration  on  the  jrnrt  of  any 
one  nation,  for  such  a  declaration  for  war  purposes  might  well 
omit  from  the  list  of  contraband  some  articles  which,  in  the 
case  of  another  nation,  might  be  regarded  as  essentially 
noxious.  And  if  a  list  should  be  published  enumerating, 
under  the  head  of  contraband  of  war,  articles  not  previously 
commonly  so  regarded,  the  futt  might  create  controversy 
and  porliajis  difficulties  between  the  declarant  and  neutrnl 
powers.  On  the  general  i>rinciple,  however,  that  a  l>ellige- 
rent  shall  be  allowed  to  prohibit  the  shipment  to  the  enemy 
of  oil  goods  calculated  to  increase  or  prolong  the  resistance  of 
the  lattar,  reasonable  or  even  indulgent  latitude  should  pre- 
tnmably  be  permitted  to  such  belligerent  in  his  eniuneration 
of  the  goods  whioh  he  regards  as  coming,  in  his  cose,  within 
this  description.  And  if  such  isolated  declarations  are  not 
to  be  looked  upon  as  expositions  of  the  public  law  respeoting 
contraband,  it  is  obvious  that  no  mere  intenmtional  treaties 
can  have  any  gpeater  effect.  This  law,  howei'er,  being  as  to 
ita  practice  by  no  means  clearly  laid  down,  it  is  at  least 
int«rcetiBg  to  consider  it«  Application  by  such  light  as  m^r 
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be  thrown  upon  it  ty  international  treaties,  and  especially 
by  the  public  deolarations  of  belligerents.  As  we  have  seen, 
some  articles  are  so  obviously  contraband  that  even  to  specify 
them  in  a  pmolamation  might  seem  superfluons.  Others, 
again,  are  so  tiearly  of  a  non-warlike  character  that  a  neutral 
may  ship  tJiem  to  a  Iwlligerent  without  fear  of  the  risk  of 
confiscation.  It  is  the  third  class — the  goods  aiwipUis  usii» — 
which  creates  the  difficulty.  "Whether  goods  of  this  class 
can  properly  bo  confiscated  or  not  will  depend  upon  various 
cirtiiimstances — oiroumstanoos  oonnooted  with  the  destinatioii, 
the  probable  use,  and  especially  ivitli  the  place  of  production. 
The  subject  of  such  goods  is  important  and  demands  special 
eoueiJoration. 

Goods  of  Equivocal  Nature.  (In  past  times.) — Tlio  nxticles 
specially  coming  under  this  head,  according  to  the  views 
held  in  earlier  days,  would  seem  to  be  in  the  main  the  follow- 
ing, viz. : — 

Naval  stores  generally,  including  specially  tar,  pitf  li,  resin, 
hemp,  cordage,  sailcloth,  tallow,  masts,  spai's,  planks,  anchors, 
copper  sheets,  and  the  like.  Naval  stores  htiug  prohibited, 
ships  suitable  for  warlike  uses  would  naturally  bo  similarly 
regni-ded.  Horsps.  sadtlies,  and  money  have  also  been  re- 
garded OB  contraband.  Coni  and  provisions  stand  on  a 
someivhat  different  footing,  as  will  appear  presently. 

Such  articles  were  or  were  not  regarded  as  contraband 
aiwording  to  their  destination  {/).  If  destined  for  a  purely 
tmding  port  of  the  enemy  they  were  more  probably  held  to 
bo  pacific  goods.  If,  on  tlio  otliei-  hand,  they  were  seized 
on  their  way  to  a  governmental  naval  port  or  arsenal,  they 
wore    deemed    contraband,    and    were    confiscated    accord- 
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ingly  (m).  It  was  not  atl  timh&r  which  was  Unblo  lo  mnfis- 
oatioa :  it  had  to  be  made  clear  that  the  timber  woa  of  such 
lengths  and  dinjensions  as  to  "  directly  ser^■e  "  for  ahipbuild- 
ingtn).  But  articles  of  mixed  sliiiibuilJing  use,  partly 
ijinocent  and  partly  noxious,  were  liable  to  condemnation  as 
a  whole((»).  Masta  were,  in  the  case  of  TAc  Charktte{p)  and 
Tlif  Staadt  Embdm  {q),  expressly  declared  to  be  contraband 
JUT  se.  In  the  case  of  TJie  Titende  Brodrr  (r),  with  a  mixed 
timber  cargo  from  Christiansand  to  St.  Malo  or  Brest,  the 
caigo  was  restored  on  the  groimd  that  it  was  uot  of  a  kind 
used  in  naTal  construction.  But  ship-timber  waa  apiwinintly 
uot  in  all  cases  necessarily  contraband,  even  if  bound  to  a 
hostile  military  port.  So  at  least  it  was  decided,  in  1807,  by 
the  Council  of  Prizes  at  Paris,  where  the  Council  decided 
against  the  captors  on  tlie  ground  that  the  timber  was  of  an 
ordinary  character,  and  not  exclusively  applicable  to  the 
building  of  ships  of  war  {*).  Tallow,  again,  whilst  contra- 
band to  a  port  of  naml  equipment,  was  not  so  regarded  if 
shipped  to  a  purely  mereautile  port  {f). 

The  subject  of  tho  coutmband  nature  of  naval  stores  was  a 
fertile  source  of  dispute  between  Great  Britain  and  the  Baltic 
Powers  throughout  tho  eighteenth  centurj',  and  various  special 
stipulations  were  made  from  time  to  time  respecting  these 
articles.  The  practice  of  this  country  was,  in  Sir  W.  Scott's 
time,  to  relax  the  prohibition  against  tho  shipment  of  pitch 
and  tar  to  the  enemy's  country  when  such  goods  were  the 


(n)  Tlw  Jimge  Hngmntlu,  1  Bab.  IH;  Tht  nitritif,  SUUk.  Fr.  Ca. 
103. 
(*)  The  Eoidi^ght.  1  Bob.  1Z. 
(•)  The  EUnnon  WUhelmiiu,  0  Bob.  331. 
{f)  i  Roh.  SOS. 
(f)  I  Bah.  !9. 
{r)  4  Rob.  33. 

(I)  Haritima  Warfmrp.  p.  2ST. 
(0  Tho  N«ptnnnii,  3  Bob.  108. 
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Iiroduw  of  tlio  country  from  which  they  were  exported  (h). 
The  reason  for  this  leniency  was  thnt  these  articles  formed 
BO  consitlcrahle  a  part  o£  the  native  produce  and  ordinary 
commerce  of  the  countries  principally  exporting  them,  that  it 
would  have  been  a  veiy  harsh  exercise  of  belligerent  right  to 
eubjeot  them  to  confiscation.  But  this  concession  against  the 
right  of  confiscation  was  not  absolute.  The  goods,  wliilst 
exempted  from  condemnation,  remained  subject  to  the  sub- 
stituted milder  right  of  pro-empfjon  on  the  jmrt  of  the  captors 
if  they  should  so  elect.  It  might  be  a  hardship  Uiat  peaceful 
neutrals  shoidd  be  debarred  from  shipping  to  Uie  enemy,  in 
the  ortliuary  coiu-so  of  the  trade,  goods  forming  the  staple 
product  of  their  eoimtry  ;  but,  on  the  other  hand,  it  would 
equally  ho  a  hiirdslii]i  thnt  a  belligerent  should  be  debarred 
from  stopping  the  supjily  of  storcH  directly  subsen'iont  to  the 
maintenance  of  hostilities  by  the  foe.  Pre-emption  was  a 
Ha  medw  for  both  neutral  and  belligerent,  but  attached  to 
this  belligerent  concession  were  the  conditions — (1)  bona 
Jidm  on  the  part  of  the  neutral  sliipper  (r) ;  and  (2)  that  the 
latter  should  satisfactorily  estoblisli  that  the  goods  seizefl  were 
really  the  produce  of  his  own  country  (j-).  Hemp  was  not, 
per  Ke,  hablo  to  confiscation  or  pre-emption,  but  only  so  if  fit 
for  naval  piuposes  (y). 

In  T/ie  Kejjtutius,  supra,  although  tallow  was  restored  as 
being  destined  to  a  non-military  port,  sailcloth  in  the  same 
vessel  was  condemned  as  being  universally  eontrttband. 
Copper  sheetfi  fit  for  the  metalling  of  ^'easels  have  been 
confiscated,  being  a  "manufactured  article  immediately 
serving  for  the  equipment  of  ships  of  war,"  and  therefore 


(■)  The  8anh  ChriBtiiu,  1  Rub.  311, 

(>)  The  SubIi  Chriatliut,  tupra. 

(2)  The  Tirte  JnitrDUWcti,  i  Bob.  243  ;  The  Apollo,  4  Bob.  ItS. 

[y)  The  Oute  OoMUactiafl,  1  Bok  94 ;  Tlw  Brut  Enit*,  iM.  3fi4. 
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contrary  to  treaty  (b).  Iron  in  nn  »mrannufactured  stnte  has 
heen  treated  with  iudnlgeuce,  ancliors  and  cliaiiis  being  re- 
garded &s  directly  contrabtuid.  On  the  enme  reosoiiiug  liiinji 
has  been  more  favourably  regarded  than  cordage  ;  and  wheut 
(to  bo  considered  presently)  than  final  preparations  of  it  fop 
hnman  eonsumption.  Such  articles  as  saltpetre  and  miljihur 
euitable  for  moving  gunpowder,  and  all  kinds  of  madiiuery  for 
numufacturiug  arms  or  animiiiiition,  have  olwnj's  been  iwnfis- 
cated  by  the  British  Prize  Courts.  Lead,  and  the  various  com- 
ponents of  oxiiloaive  materials,  -would  doubtless  be  subject  to 
similar  treatment.  In  T/if  Tivtum'n  («)  nitrate  of  soda  seems 
to  have  been  regarded  as  contraband.  But  as  Sir  W.  Soott 
laid  down  in  TAc  Joittjc Muryaril/iri,  stipin,  the  most  important 
distinction  is  wlielhcr  the  articles  are  intended  for  the  ordi- 
nary use  of  life,  or  even  for  mercantile  ships'  use  ;  or  whetlier 
they  are  going  with  a  jirobable  destination  to  military  use. 
This  waa  the  principle  aiiplied  to  a  cargo  of  resin  in 
1747  ifi).  Neutral  vessels  may  lawfully  have  on  board  such 
quantity  of  mntraband  as  may  be  required  for  their  own 
use,  but  they  may  not  carry  a  larger  quantity  on  the 
suggestion  of  the  speculation  of  purchasing  other  ships  (c). 
The  master  in  the  cose  cited  aveiTod  that  the  naval  stores 
which  he  had  on  bttord  were  wanted  for  another  ship  which  ho 
designed  purchaaug  at  Batavia.  Tlie  contrary  principle,  if 
admitted,  would  be  an  endless  source  of  fraud. 

Ships  of  war,  r.c,  vessels  evidently  built  or  peculiarly 
adapted  For  warlike  pur^Mwes,  dostined  to  be  sold  to  the 
enemy,  are  contraband,  Iwing,  as  Sir  W.  Soott  observed  in 
The  Richmond  (d) ,  most  powerful  instruments  of  mischief ;  but 

(i)  The  Cbulotte  Fox,  6  Bob.  376. 

(«)  L.B.4r.C.  171. 

(i)  Noatni  Stnon  do  Begoiu,  5  Hob.  99. 

(«]  The  MsrgmnlLB  Magilalep*,  3  Bob.  ISS. 

(rf)  S  Bob.  325. 
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each  of  sucli  cases  calls  for  eonaideration  in  accordance  with 
the  particuloj  circuinstancos.  The  Michiiioud  v/as  an  American 
vessel  well  adapted  for  use  as  a  shij)  of  war.  under  a  false 
dostiniition,  and  witli  contraband  goods  concealed  on  board, 
and  with  the  avowed  intention  of  sale  to  a  belligerent. 

Sir  "W.  Scott  in  condemning  the  vessel  remarked  that  the 
malignant  nature  of  sucb  a  purpose  was  not  a  little  increased 
by  the  indecent  levitj  with  which  the  master  expressed  him- 
self, viz.,  that  the  vessel  "would  be  seen  playing  round  the 
East  India  Company's  ships  in  the  Bay  of  Bengal  next 
season,"  In  another  ease,  a  vessel  (r)  bvult  in  America  and 
pieroed  to  carry  fourteen  guns,  and  despatched  to  the  Havana 
for  sale,  was  condemned  as  contraband,  though  the  master  had 
been  ordered,  if  he  could  not  effect  a  sale,  to  sliip  a  cargo  by 
her.  In  two  somewhat  similar  cases  (/)  the  vessels,  though 
in  the  first  instance  eonJemned  in  the  Vice-Admiralty  Court 
at  the  Bahamafi,  were  on  appeal  ordered  to  be  restored,  thoy 
having  been  actually  engaged  in  trade,  and  being  of  a  more 
ambiguous  construction.  In  a  fourth  case  (g)  the  vessel  was 
also  restored,  as  it  appeared  that  tlie  purchaser,  tliough  he 
had  bought  her  ns  a  privateer,  intended  to  employ  her  in 
trade,  and  liad  in  fact  done  liis  best  to  fit  her  for  such  pur- 
jiose.  Finding  the  vessel  unstutable,  however,  ho  was  intend- 
ing to  sell  her  again  when  she  was  seized  on  the  charge  of 
being  contraband. 

By  a  convention  concluded  between  Great  Britain  and 
Bnssia  in  1803,  it  was  agreed  that,  in  addition  to  otlier  named 
articles,  the  following  should  bo  deemed  contraband,  y'a., 
coined  money, horses,  and  the  neeossory  etjiiipments  of  cavnliy ; 
all  uaral  stores,  the  produce  of  nther  country,  to  be  subject  to 
the  right  of  pre-emption. 


{(}  Tbe  BmlOH.  A  Rob.  App.  I. 

[/)  The  Fumy,  24  Uonh,  1804 ;  The  Neplimi;,  18  Julj. 

(j)  TIm  Bmios,  6  Bull.  App.  1. 
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FrovuionB.  (Inpast times.) — Tliese, though c«rt(iinlj'»K)miiig 
within  tlio  desfrijitioii  of  oqiiivocal  goods,  have  munlly  been 
Iilacwl  in  a  somewhat  exeeptioiial  position.  That  there  ie 
Lothing  of  a  contraband  nature  in  proriaions  prr  sr  is  ohrious, 
— or,  rather,  provisions  are  no  more  oontrabnuil  tlian  most 
other  articles  shipped  for  tlie  common  \ise  of  nations  iu  n 
state  of  peace.  The  early  writers  are  not  unanimous  on  the 
subject  of  provisions,  some  considering  them  as  generally 
contraband,  others  denying  tliat  this  is  so  imless  the  goods 
are  being  carried  to  besieged  places.  Com,  grain,  and  pro- 
visions of  oil  sorts  tt"ere  declared  contraband  by  Cliarles  I. 
iu  l6-iG.  And  Sir  W.  Scott,  in  TAc  Joni/c  Margnretha  (A), 
stated  that  in  IG7']  it  was  expressly  declared  by  a  person  of 
great  knowledge  and  experience  in  the  English  Admiralty 
that,  by  its  practice,  com,  wine,  and  oil  were  liable  to  bo 
deemed  contraband;  and  Uiat  iu  much  later  times  many  sorts  of 
provisions,  such  as  butter,  salted  fish,  and  rice,  had  been  so  con- 
denmed.  The  learned  judge  proceeded  to  say  that  the  modem 
established  rule  was  that  provisions  were  generally  not  con- 
traband ;  but  that  they  might,  in  special  circumstanees,  become 
so.  Circimistitneos  sjieeially  mentioned  were  the  nature  and 
quality  of  the  jiort  of  destination,  and  whether  the  goods  were 
presumably  intended  for  eivil  or  for  military  use.  Amongst 
the  circumstances  tending  to  prevent  condemnation  was  the 
fact  that  the  goods  were  the  gro«-th  of  the  country  exporting 
them  ;  or  that  they  were  in  a  raw  or  unmanufactured  state. 
But  Sir  W.  Scott  subsequently  abandoned  the  port-of- 
dBStination  theory.  Thus,  in  The  Churhtt,'  {i)  he  stated  tliat 
the  character  of  the  port  was  immaterial ;  since  goods  sent 
to  a  mercantile  port  might  either  be  there  applied  U>  the  use 
of  pri^'ate^'ra  or  conveyed  to  a  pori  of  naval  equipment.     In 


(h)  1  Rob,  19:2. 
(1)  6  Rob.  30  J. 
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1793  tlie  Britiah  Goveraraent  instructod  their  cruisers  to  Blop 
all  vessels  corrj-ing  com,  flour,  or  meal  to  any  port  in  Franoe, 
and  to  send  them  to  a  British  port  for  pre-emption  by  the 
goTeniraent.  Or,  as  an  alternative,  the  sliipa  might  be  re- 
leased on  the  masfera  giving  senurity  that  they  would  dispose 
of  the  cargo  in  the  ports  of  some  ooimtryin  amity  with  Great 
Britain.  This  action  was  justified  on  the  ground  that  the 
French  Government  had  armed  almost  tlie  whole  of  tlie 
labouring  classes  in  France,  and  that  in  those  circumstancos 
it  was,  by  the  modem  law  of  nations,  pemussiblo  to  powers 
at  war  with  that  country  to  resort  to  the  measuro  of  cutting 
off  all  supplies  of  provisions.  This  reasoning  was  resisted  by 
the  neutral  powers,  Sweden,  Denmark  and,  especially,  tho 
United  States,  which  denied  that  the  ciroumHtanoes  gave  any 
such  right  of  interference  witli  the  legitimate  and  ordinary 
trade  of  neutrals.  In  1794  a  treaty  was  drawn  up  between 
Great  Britain  and  the  United  States  specifying  tlio  goodfl  to 
be  deemed  contraband  as  between  tlie  two  nations.  On  the 
subject  of  provisions,  it  was  proWded  that,  "  whereas  tho 
difficulty  of  agreeing  on  tho  precise  cases  in  wliicb  alone  pro- 
visions and  other  artidefi,  not  generally  contraband,  may  be 
regarded  as  such  renders  it  expedient  to  provide  ogmnst  the 
inconveniences  and  misimderstandings  whidj  might  thenoe 
arise,"  it  vras  agreed  tliat  such  articles  should  not  be  oonfis- 
oated,  but  should  be  paid  for  by  the  captors — the  price  paid 
to  be  the  full  value  with  a  reasonable  profit,  the  freight,  and 
tho  demurrage  incident  to  the  detention. 

The  subject  of  pre-emption  Cfrtiu  coniiscation  in  the  ease 
of  provisions  has  from  time  to  time  been  hotly  debated,  and 
it  cannot  be  said  that  any  generally  accepted  conclusion  has 
resulted  as  to  the  real  position  in  which,  by  the  law  of  nations, 
tlio  matter  stands.  From  time  to  time  tlus  eounUy,  acting  on 
what  it  has  maintained  to  be  itf  rights  under  this  law,  has 
coudemiutd  varioua  artttsles  of  food.     Thite,  cheese   fit   for 
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na^'ol  1186  aud  bound  to  a  port  of  naval  equipment  has  been 
confiscated(i-)-  In  the  two  coses  cited  neither  cargo  was 
actually  bound  to  a  naval  port,  but  both  had  destinations 
not  far  removed  from  euch  ports,  and  the  question  of  the 
propinquity  was  in  each  wise  ri-garded  by  tbo  Court  as  an 
element  of  ini]Hirtunce  in  deciding  as  to  the  quality  to  bo 
attributed  to  the  cai^o,  In  the  case  of  T/ie  Itanijcv{l),  §lupe' 
biscuits  improperly  Bhijiped,  under  a  proclamation  permitting 
the  carriage  to  Cadiz  of  pro\'isioug  for  tlie  relief  of  famine, 
were  condeumed,  Sir  W.  Scott  remarking  Uiat  such  a  eliip- 
ment  was  a  gross  breach  of  privilege,  A  cargo  of  wine 
destined  to  Brest  hut  uuder  false  papers  to  Embden  was  con- 
demned by  the  same  judge.  The  wine  was  notoriously  for 
naval  use,  and  his  lordship  remarked  that,  in  such  a  case,  to 
apply  the  rule  of  jire-emption  would  be  to  show  excessive  and 
undue  indulgence,  especially  as  the  vessel  was  sailing  under  a 
false  destination  (m).  In  this  case  it  was  pleaded  that  the 
wine,  having  been  shipjied  at  anotlier  port  of  the  some 
country,  vix.,  Bordeaux,  could  not  ho  considered  contraband; 
but  Sir  W.  Scott  ruled  that  the  transfer  of  contrabaud  from 
one  port  to  another  in  the  same  country  was  to  he  treatod  as 
an  original  importation.  Barley  and  oats  shipiJwl  from  an 
enemy's  port  in  a  neutral  vessel,  and  intended  for  the  onomy's 
forces  in  another  country,  were,  in  TVw  Commereen  (h),  oon- 
deinued  by  the  American  Courts.  l'R)vi8ionfl,  it  was  declared, 
might  become  contraband  if  intended  for  the  use  of  the  enemy's 
army  or  navy  or  destined  for  a  jiort  of  navid  equipment ;  and 
if  the  growth  of  the  enemy's  L-ountry,  and  dcetined  for  tlio  use 
of  its  forces,  were  eonfraband,  although  hoimd  for  a  neutral 
port.    The  ciroumstanoes  in  this  cose  were  peculiar.     Great 


[()  The  Vnnr  HugcRtlu,  S  Bob.  92  :  The  Z«ldon  Hutt,  Hid.  9: 

(q  a  Bob.  1 15. 

(..)  Tbo  Edwud.  4  Bob.  b». 

(*)  1  ff-«*alM,  3B1. 
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Britain  -was  at  -war  with  the  United  States,  and  aleo  with 
France,  and  the  stores  in  question  were  being  carried  by  a 
Swedish  vessel  from  Limprick  to  Bilboa,  for  the  use  of  the 
allied  forces  in  the  Spanish  peninsula. 

During  tlie  recent  hostile  relations  between  France  and 
China  thp  French  Government  announced  its  intention  to 
treat  rit-e  bound  for  certain  of  tlio  open  China  ports  as 
contraband  of  war.  The  government  stated  that  this  resolve 
had  been  come  to  mainly  in  the  belief  that  largo  quantities 
of  rice  were  being  forwarded  to  these  ports,  and  that  the 
stoppage  of  the  supply  would  materially  affect  the  Pehin 
government.  Tlie  British  ambassador  in  Pekin  refused  to 
recognise  the  right  claimed  by  France,  The  home  authori- 
ties, however,  decided  that  the  exercise  of  the  right  should 
not  be  opposed  by  physical  force,  and  that  its  legality  must 
be  determined  by  the  French  prize  courts,  subject  to  ulterior 
diplomatic  action.  But  the  preliminaries  of  penoe  wei-o 
shortly  after  settled,  and  no  coso  of  the  kind  appears  to  have 
occurred  (o).  Rice,  as  well  as  butter  and  salt  fish,  had  been 
previously  condemned  as  contraband  in  1747  and  1748. 
Tobacco  was  on  the  occasion  of  a  war  between  Spain  and  the 
States  General  confiscated  by  the  former  on  the  ground  that 
the  article  was  rightly  to  be  considered  amongst  victuals,  since 
by  its  use  the  consumption  of  these  might  be  prolonged.  TIio 
English  sluppers  of  the  tobacco  in  vain  contended  that 
tobacco  was  not  a  nutritive  plant,  and  in  the  result  the  King 
of  Knghmd  granted  them  letters  of  reprisal  against  the  sub- 
jects of  the  King  of  Spain  in  order  that  they  might  so  make 
good  their  Ios3(?/). 

Ooods  of  Equivocal  ITatiiie.  including  Proviaioni.  (Nowadays.) 

— The  pri.'cedeiils  cited  above  relate  for  the  most  part  to  times 


(d)  Pitt  Cobbctt'n  Leading  Caaa,  p.  226, 
[p)  Iaw  o(  Nstionis  TtriM,  And  ed.  p.  !4S. 
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when  the  conditions  o£  naval  warfare  diifered  widely  from 
those  of  the  present  day.  In  most  cases,  thorofore,  the  eon- 
cJiuious  arrived  at  ty  the  courts  are  now  valuable  rather  as 
exjK)sitiou8  of  fho  principles  by  which  the  real  quahty  of 
wjuivocul  goods  is  to  be  tested,  than  as  fixing,  oiioe  and  for  all, 
tlie  character  of  the  articles  then  submitted  for  adjudication. 
For  it  is  easy  to  see  that  many  articles  which  in  the  days  ot 
wooden  sailing  vessels  might  be  regarded  as  eminently  capable 
of  adaptation  to  warlike  uso8,  must  needs,  iu  those  times  of 
iron  steamships,  be  regarded  from  the  opiKwite  point  of  view : 
and  oontrariwise.  In  bygone  das's  tJie  equivocal  goods  declared 
to  bo  contraband  of  war  have  been  commonly,  if  not  exclu- 
sively, naval  stores,  horees  and  harness,  and  provisions.  As 
regards  the  former,  tar,  pit^'h,  resin,  tallow,  planks,  and  copper 
sheathing  were  the  common  subjects  of  condemnation  in  cases 
where  they  were  intended  for  a  port  of  naval  equipment. 
Nowadays  they  could  scarcely  be  logically  subjected  to  such 
a  fate.  Hemp,  cordage,  mafts,  and  spars,  although  in  a 
measure  useful  for  iron  vessels,  are  certjiinly  more  the  attri- 
bute of  those  bnilt  of  wood.  Anchors  and  sailcloth  are 
common  nef.«ssariGS,  hut  it  is  not  every  anchor  that  will  be 
useful  to  modem  war-ships ;  and  of  these  vessels  many  are 
quite  independent  of  sails.  So  that,  owing  to  the  modem 
conditions  of  warfare,  articles  formerly  sternly  seized  and 
ruthlessly  condemned,  as  partaking  at  least  as  much  ot  the 
nature  of  warlike  as  of  peaceful  goods,  may  now,  one  might 
well  believe,  be  allowed  to  rank  with  permissive  goods,  as  pos- 
sossing  few,  if  any,  of  the  es.sentials  of  warlike  stores.  The 
rooent  Hussiau  list  of  contraband  goods  already  set  forth  [g) 
makes  no  mention,  by  name,  of  any  of  the  articles  just 
(Minmemted,  and  they  would  presumably  no  longer  be  held  to 
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oomo  withiii   the  geueral  words   "  everything  deetiued  for 
militftry  or  naval  forces." 

Horses,  saddles,  hamoss,  and  provender,  if  ahijiped  in  any 
considerable  quantity  to  a  nation  carrying  on  beUiBoreut 
military  oiMrations.  would  protalily  be  deemed  at  tlie  present, 
aa  they  have  been  in  tijc  past,  military  stores,  nnd  as  such 
liable  to  ooufiscation. 


pROVisiOKR  stand  on  a  jieoulinr  footing,  tlio  law  of  nations 
not  being  so  dearly  defined  in  respcet  of  these  as  ooiild  bo 
■wished.  But,  Iiroadly  stated,  the  position  apjiearB  to  Im 
approximately  this : — Tlie  right  to  cut  off  food  supplies 
altogether,  with  a  view  to  starve  the  foe  into  submission,  has 
in  eertain  eireumstiiuocs  been  asserf-wl  on  the  part  of  somo  and 
denied  by  others.  The  right  contended  for,  however,  has  not 
been  to  condemn  as  contraband,  but  to  order  off  or  to  pwv- 
empt.  Food-stuffs  in  an  unprepared  state,  such  as  grain  or 
flour,  though  liable  in  certain  eases  to  pre-emption,  are  more 
favourably  regarded  than  if  in  a  manufactured  state  ready  for 
use.  Supplies  of  a  kind  specially  valuable  for  military  or 
naval  purposes,  such  as  ships'  biscuits  or  Dutch  oheeses,  may 
be  fondemned  as  contrabond.  Food  supplies  of  whatever 
kind  shipped  to  the  enemy's  forces,  wherever  stationed,  would 
presumably  o4X'Upy  a  similar  position.  At  one  time  great 
weight  was  atttu'lied  to  the  destination,  Tlius  food  BUpjilies 
to  a  port  of  naval  equipment  would  jirobably  be  condemned, 
whilst  similar  goods  to  a  non-miUfory  port  would  be  allowed 
to  pass.  But  while  the  case  as  regards  goods  to  military 
porta  presumably  remains  unalt«Ted,  modem  faellities  of 
inland  oomninnioation  must  be  held  to  have  disjjosed  of  the 
theory  that  supplies  curried  to  a  mercoufilo  jiort  are  to  bo 
regarded  as  ipso  facta  intended  for  mercantile  uses.  The  prin- 
eiplo  embodied  in  the  Declaration  of  Paris,  that  free  ships  maJca 
free  goods,  however,  will,  it  may  bo  su]>[H>sed,  be  foiuid  in  tha 
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fiituru  to  have  greatly  narrowed  the  question  of  oontraband, — 
alwuy»  supposing,  that  is,tliut  this  item  of  the  treaty  is  destined 
tti  remain  an  aooejited  principle  of  modem  naval  warfare. 
Formerly,  owing  to  the  restrioted  inland  oommunieafcion 
Iwtween  tlie  continental  states,  each  nation  was  compelled  to 
import  necessaries  direct-  The  hostile  destination  of  the  ship 
stamped  the  cargo  as  enemy  property,  and  such  property  was 
liable  to  seizure,  even  iu  neutral  vessels.  So  lung  as  the 
Declaration  of  Paris  holds  good,  enemy  property  can  be 
freely  carrie<l  in  neutral  vessels.  But  still  more  important, 
owing  to  tlio  present  network  of  railways  on  tlie  Continent, 
any  oontin<>ntal  power  can  effect  its  shipping  through  neigh- 
bouring neutral  ports  and  in  the  names  of  neutrals,  and  it 
will  usually  he  a  comparatively  simple  matter  to  do  the 
national  marketing  in  adjacent  countries.  So  that  a  belli- 
gerent continental  power  will  in  future  be  ordinarily  under 
no  such  imperative  necessity  to  trade  through  its  own  ports. 

Coal  and  modekn'  Warlike  Stores  and  Appllasces. — 
The  articles  which  would  appear  to  have  taken  the  place  of  the 
hemp,  pitch,  cordage,  sailcloth,  and  so  forth,  of  former  days, 
ore  Coal,  Electric  Wire  and  Cables,  Chain  Cables,  Wire 
Ropes,  Hawsers,  and  Netting,  Ships'  Plates,  Marine  Engines, 
Boilers,  Shafts,  &o..  Fire  Bars,  Iron  Bars  and  Itivets,  Cement, 
uid  the  like.  The  chief  of  these  is  ooaL  Coal  is  to  the  steamship 
what  sails  and  sailcloth  are — or  were — to  the  sailing  vessel ; 
and  if  a  naval  power  could  be  completely  cut  off  from  its 
fuel  supplies,  it  is  obrious  that  its  fleet  would  be  rendered 
tuelnsK.  From  this  it  follows  that  ixial  sliipped  to  an  enemy 
port  may  rightly  be  regarded  as  contral>aud  of  war. 

To  on  inquiry  whether  the  Queen's  proclamation  of  neutra- 
lity in  18.^9  cont<'mplnt*xl  coal  as  contraband,  if  was  replied 
that  "The  prize  court  of  the  captor  is  the  competent  tribunal 
to  decide  whctlior  cnnl  i*  or  is  not  contraband  of  war,  and  it 
x  2 
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is  obviously  impossible  for  Her  Majesty's  Qoveniment  ns  a 
neutral  eovereign  to  anticipate  tho  result  of  suoli  det-ision. 
It  appears,  however,  to  Her  Majesty's  Govermnent  that, 
having  regard  to  the  present  state  of  naval  arrauments,  coal 
may  in  many  cjiaes  be  riglitly  held  to  be  contraband  of  war, 
and  therefore  that  nil  who  engage  in  the  traffic  must  do  bo  at 
a  risk  from  wliioli  Her  MajeHty's  Goveniment  cannot  relieve 
thera"(r).  And  early  in  1S54  the  carriage  of  coals  to  an 
enemy  port  in  the  Block  Sea  was  stopped  owing  to  a  minis- 
terial statement  in  the  House  of  Commons  that  ooala  would 
bo  regarded  by  our  cruisers  as  one  of  the  articles  aneipilia 
u«ws  uot  necessarily  contraband,  but  liable  to  detention  in 
circumstanoeB  worrantijig  the  susjiicion  that  it  was  intended 
to  apply  the  cf>als  to  the  military  or  naval  uses  of  the  enemy. 
Pitt  C'obbett,  in  his  Leading  ('ases  on  Intemationol  Tjiiw{«), 
says  : — "In  1859  and  1870  coal  was  declared  by  France  not 
to  he  contraband.  According  to  Calvo  the  greater  number 
of  secondary  states  have  expressed  themselves  in  a  similar 
manner  with  reference  to  this.  In  1870,  during  tho  Franuo- 
rmssiaii  wai-.  Great  Britain  held  tliat  the  character  of  coal 
depended  upon  its  degtination,  and  refuBe<l  t^i  permit  vessels 
to  sail  with  it  to  the  French  fleet  in  theNortli  Sea,  Germany 
remonstrated  against  Great  Britain's  allowing  it&  export 
under  any  circum8tances"(/).  It  Is  impossible  to  forecast 
what  \-iow  might  prevail  in  the  event  of  hostilities  ooourring 
in  which  tlio  question  became  important,  and  was  not  pru- 
nded  for  by  treaty ;  but  if  a  bolL'gerent  insisted  on  treating 
coal  as  contraband  it  woidd  clearly  be  within  his  rights  to  do 
so.     There  might,  however,  be  an  exception  to  the  exeroiee 

(r)  r>dt  Eent'H  InUnnat.  Law,  I  ad.  3S7 :  msd  BuBetins,  I.  IBSD,  p.  lieT. 
r«/cnlK>pp.  3nO-l,  tn/ra. 

(i)  Rt  The  Jongo  Hw^arBtliB,  pp.  I2i-T. 

(()  Sm.  alvo,  tbc  airtrsponilDiicw  Ixtwcea  Earl  OnnviUe  snd  Count  Ben- 
■torff,  p.  3al>,  utffa.  During  Urn  Pnnco-Oimiiui  w*r  cione  reBtiiotions  on 
the  hIc  of  fosi,  bj  thi>  oJitioiuU  nulijOHlti,  to  bellipsvaU  were  detnvod  bjr  tlio 
t'nlted  !!l«tia  Mid  bj  Peru,     [fll  Stnls  Pftp^n.  pp.  Sub,  066-T.] 
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of  tho  rif^lit  in  the  case  wheire  b  coi^  of  coals  was  shi])ped  to 
a  )nirt>l_v  niercaiitile  port  witli  no  presumptiou  iiguiiist  its 
pacific  iise.  Coul  boing  nu  nrticlp  of  daily  use,  to  condemn 
it  absolutely  nnd  in  nil  cases  might  bo  an  extreme  measure. 

If  ut  somo  future  peiiod  petroleum  or  any  other  substonoe 
should  take  the  place  of  coid  na  a  steam  or  power-prod uaing 
agent,  suoh  substance  would  doubtless  be  regarded  as  of  an 
equivocal  nature,  and  therefore  subject  to  the  rules  govorning 
ecjuivocal  articles  generally. 

By  an  Order  in  Council  of  IHth  February,  1S54,  issued  in 
nntii'ijHition  of  declaration  of  war.  the  following  were  pro- 
hibiteil  either  to  be  exjiortod  from  the  United  Kingdom  or 
carried  coastwise,  nz. : — 

"All  arms,  ammunition  and  gunpowder,  military  and 
naval  stores,  and  the  following  (irticles,  being  articles 
which  We  have  judged  capable  of  being  oonveirted  into 
or  made  useful  in  increasing  the  quantity  of  military 
or  naval  etnn«;  that  is  to  say, 

"  Marine  engines,  screw  propellers.  ]>ad<lla-wheolH, 

cylinders,   cranks,    shafts,   boilers,   tubes    for 

boilers,  boiler    plates,   fire    bars,   and    every 

nrtiolo  (mc)  or  any  oilier  comimnent  part  of  an 

engine  or  boiler,   or  any  article  whatsoever 

which  is,  or  can  or  may  become,  applicable  for 

the  manufacture  of  murine  machinery  "  (u). 

This,  it  is  true,  is  not  »  public  dwlnnition  of  cintroband, 

tut  it  is  useful  as  throwing  a  strong  hglit  on  tho  close  of 

Uftvnl  stores  which  were   in   1R54  deemed   by   the   firitisli 

Government  suhsen-ieut  to  warlike  uses.     Two  months  aftor 

this  prohibition  tho  restriction  on  trade  which  it  imposed  was 

iDodifled  hy  a  proclamation  pemiittiug  the  export  of  such 

ujticltts  to  certain  countries  named,  including  all  the  British 


("/ 
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colonies,  on  b  bond  being  given  that  the  jirobibited  articles 
would  be  landed  and  entered  at  the  port  of  destination. 

Telegraph  Cables  (ind  insulated  wire  suitable  for  sub- 
marine mining  and  other  warlike  uses  would  similarlj  bo  in 
danger  of  condemnation  as  articles  of  equivocal  \ise  eBi>ecially 
Bubaervient  to  warhke  purposes.  Dming  the  I'nmco-l'ruBsian 
war  of  1870,  a  vessel  called  Tlie  Iiiteriiaiionfil(r),  loaded  with 
telegraph  eables  for  France,  was  detained  by  the  Uritish 
authorities,  on  tlie  ground  that  the  contemplated  sbipmmit 
was  contrari'  to  the  Foreign  Enlistment  Act  (tr) .  It  was,  how- 
ever, shown  that  the  undertaking  for  which  the  cables  were 
required  was  of  a  purely  (!ommercial  nature — a  coastal  sub- 
marine postal  telegraph  lino — and  the  Court,  setting  aside  tlio 
argument  that  the  line  when  completed  woidd  equally  sub- 
serve military  purjioses,  ordered  the  vessel  to  bo  releawd. 
But  OS  the  Court  was  of  opinion  that  the  detention  was,  in 
the  circumstances,  warranted  and  justifiable,  no  order  was 
made  as  to  costs  or  damages. 

If  inland  telegraph  wires  should  ever  be  condemned  as 
subservient  to  military  uses,  railway  materials  would  seem 
to  stand  on  the  same  footing. 

There  is  not,  and  there  ran  scarcely  be  formulated,  a  di'fiiiit« 
and  comprehensive  list  of  goods  which  are,  mid  shall  remain, 
confiscable  as  contrahiuid  of  war,  or  which  are  liable  to  be  so 
regarded.  The  principle  govembg  the  question  is,  however, 
very  clearly  defined,  and  time  and  circumstances  only  can 
show  what  are  the  articles  coming  lawfully  within  its  applica- 
tion. As  an  illustnition  of  this  proiKtsition  may  be  mentioned 
the  instancio  of  the  niw  bulls'  hides  used  hy  Sjjiiin  to  cover  the 
floating  batteries  which  that  countiy  was  ut  one  time  fitting 

(f)  L.  R.  SA.  &E.  3J1. 

(if)  Fof  thf  Ynniint  Enli'tmpiit  Arl,  riJf  p.  372.  (■/'■"■ 
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nut  for  the  purposes  of  attack  ou  the  foitresa  of  Gibraltar. 
It  WHS  kuomi  tlmt  Iiides  wi^ro  to  bo  xised  na  the  oliief  article 
of  defeuoe  in  the  sttiick,  rmd  there  can  be  no  doubt  that  ship* 
lUKuts  of  Bueh  articles  to  Algi'^iras — the  oitposite  side  of  the 
hay — would  huve  Xmm  projierly  regarded  as  eoBtruband  of 
war  {x).  "  Tlie  oataloguo  of  wmtraboud,"  said  Sir  W.  Soott, 
in  The  Jonge  Manjaretha  {if),  "has  varied  vory  much,  and 
sometimes  in  suiJi  a  manner  as  to  make  it  very  difficult  to 
assign  the  reason  of  the  variatious,  owing  to  particular  cir- 
cumstJiuces,  the  liistory  of  which  has  not  accompanied  the 
history  of  th«»  decisions." 

jVny  sliija  or  vessels  apparently  intended  to  be  devoted  to 
Wfii'like  uses,  or  wliich  might  bo  regarded  as  specially  adapted 
to  such  uses,  would  no  doubt  be  regarded  as  of  a  contraband 
nature.  It  is  obvious  that,  for  purposesof  transport  especially, 
tug-lioftts  and  steam  launches,  their  engines  and  appliances, 
might  OH  ocHisiou  become  highly  necessarj'  to  a  belligerent. 

(,'ondition  (I) — Subserviencu  to  "Warlike  Uses — having 
now  been  dealt  with,  let  as  pass  ou  to  the  consideration  of 
coodtUon  (2), — 

(2)  The  Belligerent  Sestinatioa. — Xeutrab  possess,  as  we 
have  seen,  tht-  right  to  shi]i  wiu-likc  stores  aa  between  them- 
selves,  but  they  must  not  wirry  such  articles  to  belligerents. 
It  lias  by  some  b«?eii  eoutcudcd  that  this  principle  is  to  be 
Ulcnilly  applied,  and  tlmt  so  long  as  warlike  stores  are  shipped 
by  a  neutral  to  a  neutral  jiort  they  are  absolutely  free  from 
Ijelligerent  confiscatioii ;  thi?  question  whether  the  property 
has  a  belligerent  destiuatiun  beyond  such  neutral  port  being 
lUto^tlier  irrelevant ;  and  that,  while  it  muBt  be  admitted 
that  belligerenta  have  the  right  to  visit  and  search,  and,  if 
need  bo,  to  carry  into  ]>art  for  adjiidicivtioa  a  neutral  veasel 

(t)  Ward's  EtM7  OS  OtrntrribMid,  ISOl,  p-  MS. 
Is)  1  Hob.  191. 
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whose  averment  of  neutral  destination  is  mistrusted  (2),  on 
the  facts  proving  to  be  as  represented  by  the  neutral  master 
the  vessel  must  be  at  once  restored  and  allowed  to  proceed, 
without  further  molestation.    "  Goods  going  to  a  neutral  port,*' 
said  Sir  W.  Scott,  in  The  Imina  («),  "  cannot  come  unde'^ 
the  description  of  contraband,  aU  goods  going  there  beii 
equally  lawful.''     But  this  description,  with  other  expression    ^^ 
which  fell  from  the  learned  judge  in  the  same  case, 
scarcely,  when  viewed  by  the  context,  to  support  the  coi 
elusion  that,  because  the  port  of  destination  is  neutral,  ►  a 

belligerent  is  ipso  facto  precluded  from  seizing  the  warlit^fe^e 
articles.     In  the  above  ca^  the  facts  were  as  follows :— Ai^^ — ^A 
neutral  vessel,  bound  from  Dantzic  to  Amsterdam,  was  seus^^^-ej 
and  brought  in  for  carrying,  as  was  alleged,  warlike  stores '         io 
an  enemy  port.     But,  as  it  proved,  at  the  time  of  the  capti^:r_2re 
the  vessel  was  bound  to  the  neutral  port  of  Embden.    F     ""or, 
on  arriving  at  Elsinore,  her  master  leomt  that  Amsterd — 
had  been  declared  to  be  blockaded ;  whereupon  he  altered. 
course.     Captors  contended,  however,  that  the  original  ]x^ 
tion  to  proceed  to  Amsterdam  with  prohibited  goods  sli* 
be  held  to  fix  the  voyage,  and  that  the  incident  that 
destination  was  subsecpently  altered  was  immaterial, 
the  learned  judge  rejected  this  contention.     It  was  tru< 
said,  that  if  th(^  ca])tiu'e  had  taken  ])lace  before  the  v- 
tion  the  original  intention  woidd  have  subjected  the 
perty   to   confiscation  ;  but  inasmuch  as   the  variation 
taken   place   before   the   capture,  there  was  then  no  rc:^"-^'^^'"^ 
delicti.     It  nnist   be   remembered   that   this  was   the  w — ^  ^^°^ 
which   the  Court  had  to   decide,  and   neither  the   decr^^-^^^° 
nor   observations  leading   to  it   should  consequently  h^^      ^^ 
garded  as  suppoiling  the  proposition  that  all  goods  ^^^^^^S 
to  a  neutral   port    are   ip.so    facto   free    from   seizins.  *^^ 


(c)    Vide  p.  154,  supra.  (a)  3  Rob.  167. 
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W.  Scott's  dmsions  on  tho  Ribject  of  what  are  called  Cou- 
liouoas  YoTKge^s  {b)  clearly  show  that  Lis  lordship  Ly  un 
means  n^srdM  the  fitct  of  an  immcdinte  neutral  dostiiuttion 
OS  of  «uch  sanctity  as  to  preulude  all  (juei^on  as  to  nn  ulterior 
de^tinatioQ  towards  which  the  neutral  port  might  be  but  a 
first  step.  In  thp  Untied  States  Courts  it  has  been  decided 
that  th«  leitl  of  whether  warlike  articles  are  contraband  i»  not 
solely  whether  they  are  being  shipjied  to  a  neutral  purt,  but 
whether  they  are  intended  for  the  enemy's  ust*.  TTir  SfrpAm 
Hurl  (r)  was  the  case  of  a  neutral  T«»el  captured  by  a  Fedend 
cruiser  about  twenty-five  milec  from  Key  West,  Florida.  She 
bed  on  bo«ni  a  cargo  of  arm?,  ammunition,  £o.,  loaded  in 
England  for  C'ardena»  i(^uba),  and  the  captors  contended  that 
it  was  contemplated  to  introduce  these  goods  into  the  enemy's 
toritory  fay  breach  of  blockade ;  and  they  argued  that  if  this 
was  so,  the  mere  fact  that  the  vessel  was  neutml,  and  bound 
from  one  neoitral  port  to  another,  would  not  avail  as  a  defence 
against  eondomnation ;  and  that  if  the  goods  were  really 
intended  for  the  enemy's  use  it  was  immaterial  whether  they 
were  carried  dirw4  to  a  belligerent  port  or  wero  first  landed  at 
Cardenas.  In  the  result  the  cargo  and — the  master's  conduct 
having  been  found  to  be  fraudulent — the  ship  wer«  both 
oondemned,  the  Court  observing  that  the  continuous  tmns- 
potatioa  of  contraband  goods  into  several  intermediate 
mjagea  cannot  in  such  cases  make  any  pari  of  the  entire 
tnnqnrtation  n  lawful  tnins]x>rt  ;  and  that  such  voyages  are 
not  to  he  regarded  as  e*>parate  and  distinct,  but  \ian  of  one 
unit,  forming  one  entire  transaction.  "In  onlerto  roustitute 
tht)  unlawfulness  of  tlie  tmne]M>rtation  of  contraband  goods," 
Mid  the  Court,  "it  is  not  neoessor^'  that  the  immediate 
ition  of  the  vessel  and  cargo  should  be  to  an  enemy's 
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country  or  port ;  for  if  the  goods  are  contraband,  and  destined 
to  the  direct  iise  of  the  enemy'a  wniy  or  navy,  tlie  ti-ansportn- 
tion  is  illegal.  .  .  .  The  proper  t«3t  to  be  applied  is,  wheth^ 
the  contraband  goods  are  intended  for  sale  or  conBuinption  in 
tlie  neutral  market,  or  whether  the  direct  and  intended  object 
of  their  transportation  ifl  to  supply  the  enemy  with  tliem." 

The  Spriiitfhok  (li)  was  a  very  similar  case.  The  tcsscI  was 
bound  from  Ijondon  to  Nassau,  N.  P.  (Baliamas),  with  a 
mixed  cargo,  jmrtly  warlike,  partly  innocent,  hut  all  the  pro- 
jierty  of  one  owner.  It  apjjeared  that  the  intention  was  to 
tranship  the  gtwda  at  Nassau  and  thence  to  run  tlie  blockade 
of  the  (Confederate  pijrts.  The  whole  cargo  was  condemned, 
the  Court  affirming  the  principles  declared  in  TAr  Slfpheii  Bnrt  ; 
but  the  vessel  was  ultimately  restored,  on  the  ground  tliat 
there  was  not  sufficient  proof  (hat  her  owners  knew  that  tlie 
ultimate  destination  of  the  cargo  was  a  blockaded  port. 

Finally  there  occurred  the  case  of  7Vw/'i°/wAoj^(c),  whioh  is 
especially  interesting  owing  to  the  htigation  which  ensuetl  in 
England  in  respect  of  policies  of  insurance  granted  on  the 
cargo ;  to  which  proceedings  reference  will  be  made  presently. 
The  warlike  stores  were,  in  this  case,  shipped  to  the  Mexican 
]wrt  of  Matamoms,  situated  up  tlie  liio  Gi-ando,  forty  milea 
from  its  mouth.  The  Rio  Orande  divides  Texas  from  Mexiuo, 
Matamoras  and  the  Texan  town  of  BrownsWUe  being  on 
opposite  sides  of  llie  ri^ier,  at  that  part  about  sixty  yards 
wide.  The  mouth  of  this  river  was  not  included  in  tho 
general  blockade  of  tho  Confederat*  poits,  and  it  was  found 
by  tho  irnit*'d  States  Courts  tluit  Uie  obnoxious  gooils  were 
intended  to  bo  uuried  to  the  enemy  by  lueaus  of  lighters. 
The  whole  cargo  and  the  nhip  were,  in  the  fli-st  instance,  con- 
demned, all  the  claimants  of  the  cargo  lianng  some  more  or 
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lesa  obnoxious  goods  on  board,  and  the  master  being  found 
ffuilty  of  fraudulent  conduct  in  various  raspeota.  As  will 
prttsontly  appear,  tbo  ship  and  a  portion  of  tlia  itargo  ware 
restored  on  appeal  t<i  tlie  Sui>renie>  Court,  but  the  Coixrt  oon- 
finued  tlie  coufocatjon  of  the  di«tiiiotly  warlike  iirtioles 
intended  to  be  delivered  to  tbe  enemy. 

TiiG  above  deoisionB  make  it  abundantly  clear  that  the 
Airierioon  viow  of  the  law  of  nations  in  resjieet  of  oontmlmnil 
is  tliat  the  point  to  be  looked  at  is  the  ulterior  ileetinatioii  of 
the  warlike  articles ;  and  timt  from  this  issue  the  cajitors  are 
not  to  be  diverted  by  ar^iments  based  on  the  incident  that 
the  property,  when  seJxixl,  was  in  tlie  course  of  transit  to  a 
neutral  jurt.  It  ia  easy  to  see  tlint  the  opplicution  of  this 
priniiple  may  be,  in  some  coses,  attended  by  substautiid 
diHicultios,  as,  for  instance,  if  the  obnoxious  goods  are  jjrh/ia 
Jiieie  shi]ijiod  to  wliut  nioy  be  reasonably  or  plausibly  alleged 
to  be  a  neutral  market,  but  it  is,  notwitliatauding,  contended 
by  tile  cnptors  thot  the  intention  was  to  carry  tbe  goods  U> 
tlie  enemy  viA  the  neutral  territory.  But  if  the  abstract 
Iirinoiiile  be  correct,  the  firtuiDstaot'e  tliat  it  jn&j  occasionally 
bo  difficult  of  appUcatiou  is  not  itt  bo  allowed  to  interfere  with 
it«  u<x^tauoe.  That  the  priuL-iplo  as  declared  in  the  United 
KtAtes  Coiirte  is  correct,  and  that  it  is  also  aecepted  in  thu 
uountry,  is  to  be  concluded  from  a  consideration  of  the  two 
Euit«  which  arose  out  of  Tlie  Peterliojf  scmxte,  \tz,,  Ilolibn  v. 
Hnmiiiff,  and  Srifinour  v.  Loiitlon  and  Provincial  ImurniKe 
Co.,  referred  to  under  the  head  Iniurance  below. 

A  nentral  vessel  earrjTiig  contraband  of  war  must  on  no 
account  touch  at  an  enemy's  port  (,/").  Nor,  as  was  osta- 
bUsho'l  by  Tliv  Edintnl  ((/).  must  contraband  goods  1k«  eonAtnd 
from  a  belligerent  commercial  port  to  a  [wrt  of  naval  eipiijt- 
meiit  in  the  same  country. 

(/)  The  TtctuIo  So«tre^  e  Rob.  i»7. 
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(The  Bubjeot  of  Contimious  Voyages  is  considered  in  coii- 
nexioa  with  the  offence  of  Engaging  in  the  Privileged  Trade   i 
of  the  Enemy,  pp.  236—240,  ii'/m.) 


Application  of  the  Penalty  of  ConflEcation. — It  has  already 

heen  remiirkc-d  (/}  thnt  neutrals  are  within  llieir  strict  riglit^ 
in  ship|>ing  contraband  of  war  to  belligerents ;  but  thnt  the 
exercise  of  such  right  ia  attended  by  the  fonfiirrent  belli- 
gerent right  of  geizure  and  confiscation  of  the  prohibited 
goods ;  though,  in  the  case  of  ordinary  jirovisiona,  tlie  hittf-r 
right  is  now  usually  softenetl  down  to  that  of  ]>re-emption. 
The  law  of  nations,  rigorously  ajiplied,  would  appear  to  admit 
tlio  principle  that  vessels  engaged  in  contraband  trade  are 
themselves,  as  well  as  the  contraband  goods,  liable  to  confisca- 
tion (ff) ;  and  the  Kussian  Goveniment,  in  1854,  by  iiroelaiua- 
tion  adopted  ttiis  principle.  The  milder  rule  of  limiting  the 
penalty  of  confiscation  to  the  obnoxious  article  carried,  to- 
gether with  any  freight  due  to  the  ship  in  respect  of  it,  may, 
however,  he  reganloil  as  the  rule  now  generally  accepted.  In 
cases  where  the  right  lias  been  exercised  of  seizing  enemy 
g(K>ds  on  hoard  a  neutral  vessel,  it  lias  been  usual  to  allow 
freight  to  the  neutral  vessel ;  but  it  is  otiierwise  in  the  case  of 
contnihaud  articles  carried  hy  noutrals  (A).  Neutral  ownm* 
must  he  made  to  feel  that,  though  the  sliip  herself  may  l>e 
released,  to  engage  in  the  carriage  of  proliibited  good*  is  still 
attendtnl  by  the  substwtilial  disadvantages  of  loss  of  frelglit 
(when-  it  has  not  been  paid  iu  advance),  of  time,  and  expenses. 
But  if  the  condemnation  of  the  goods,  and  tlie  consequent 
confiscation  of  the  freiglit,  be  due  to  det*it  on  the  part  of  the 
shipiH'rs,  tlie  master  may  proceed  against  them  for  conipensa- 

^)   Tuff  I  Bob.  288.  noto. 
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tion  (i).  If  the  captain  te  found  guilty  of  carrying  false 
papers,  or  of  similar  misconduct  oalcidat«d  to  defeat  the  rights 
of  ft  belligerent,  the  ship  \vill  be  involved  in  the  fate  of  the 
wirgo  {j).  Till"  offence  of  carrying  false  jiapers.  nud  of 
simulating  or  destroying  papers,  ivill  be  eoimidered  presently 
JUT  se  (A). 

Where  the  ship  belongs  to  the  o\mer  of  tiontraband  cargo, 
both  ore  liable  to  condemnation  ;  and  the  same  principle  has 
boeu  held  to  apply  where  contraband  goods  appeared  by  the 
ship's  papers  to  belong  to  a  paii-owner  of  the  ship  (/).  The 
rule  is  that  eontrnbaiid  contaiuinat<>s  any  other  projierty  in 
the  same  vvsscl  belonging  to  the  owner  of  the  contraband  {m) ; 
but  the  aiiplicution  of  this  principle  is,  of  course,  subject  to 
modification  by  treaty.  Similarly,  if  contraband  goods  are 
(!arried  in  broach  of  sjiecial  treaty  engagements,  tlie  vessel  may 
be  condemneil  as  well  as  the  cargo  («).  By  the  practice  of 
tlie  Freiiih  prize  oourta  botli  ship  and  cargo  will  be  forfeited 
en  bloe  if  three-fourths  of  the  entire  cargo  consiBt  of  contra- 
band. An  innocent  sbipjjer  and  insurer  of  [lermissive  goods 
is  not  to  be  held  resi>onsiblo  for  the  shipment  of  conti'aband 
by  other  parties  (o). 

If  the  master  carry  contraband  he  will  not  be  heard  to  aver 
ignorance  of  the  contents  of  the  objectionable  packages  (/)) ; 
nor  is  it  open  to  the  owner  of  the  vessel  to  aver  ignorance  of 
the  muster's  act  or  that  he  acted  contrary  to  orders ;  for  the 
act  of  the  master  binds  the  owner  (q).     In  former  times  the 

(0  TliD  EmauuiJ,  I  Rob.  2W. 
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oSeuce  of  carrying  conh-alDaiid  to  the  enemy  was  not  pnrged 
by  successful  delivei'j' :  the  sliip  remained  liable  to  oonfisoa- 
tion  on  the  homeward  voyage.  Nowadays,  however,  the 
vessel  hei-self  is  not  in  ordinary  cases  held  liable  to  cou- 
fiseatiou ;  and,  as  observed  by  Sir  W.  Scott  in  Tfi4!  Iiniiia  (c), 
"  under  the  present  understanding  of  the  law  of  nations  you 
cannot  generally  take  the  proceeds  in  the  return  voyage.  .  .  . 
If  the  goods  are  not  taken  in  ildiclo  and  in  the  actual  prose- 
cution (of  the  intention)  the  penalty  is  not  now  generally 
lield  to  attadi."  But  where  there  lias  been  mieconduet  on 
the  part  of  the  master,  such  as  concealment  of  the  contmband 
goods ;  or  the  use  of  papers  showing  a  false  dcstinatiim ;  tlie 
I'essel  has  been  condemned  on  the  return  voyage,  and  not 
only  the  vessel,  but  her  cargo  also,  though  the  latter  was  not 
purchased  with  the  proceeds  of  the  contraband  goods  («). 
Tlie  soundness  of  these  last  decisions  is  questioned  by 
"Wheaton,  who  disputes  the  right  to  inflict  a  penalty  when 
the  offence  no  longer  continues,  argniing  that  if  the  offence  is 
to  be  held  to  survive  after  tfrminntion  of  the  actual  e/rliclum, 
it  sliould  logically  be  held  to  snnHve  indefinitely,  and  not 
only  for  the  return  voyage.  His  opinion  on  this  jioint  ia  in 
accoiil  with  the  prindples  laid  down  by  the  King's  Advocate, 
Sir  R.  Wiseman,  so  far  back  as  1671?. 


Sammary. — To  constitute  any  article  contraband  of  war  two 
essential  conditions  must  bo  fulfilled,  viz,  ( I)  the  article  must 
be  oi-hipted  for  warlike  purjioses,  and  {2}  it  niust  be  destined 
for  bcIUgerent  use.  The  oircmnstanee  that  the  ship  is  botmd 
to  a  neutral  i»ort  is  strong  presumptive  eviJciu'e  that  the 
article  is  bond  fidr  intended  for  neutral  use.    This  presumptiau 
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may,  liowevM-,  be  rebutted  by  the  oftptor ;  but  no  mere  immip- 
poTted  allegation  of  a  bare  iiitcn/hn  to  deliver  to  Hie  enemy 
will  justify  condemnafion.  The  sole  Judge  of  the  sufGcieJiey 
of  evidence,  bowover,  is  in  all  cases  tbe  prize  court  of  the 
captors.  The  fact  tliat  goods  are  not  contraband  of  war  wDl 
not  necessarily  ensure  tbat  they  shall  not  bo  captured  and 
brought  in  for  adjudication.  If,  on  restoration,  the  bringing- 
in  he  attributed  to  the  fault  of  the  shipmaster,  he  may  be 
called  upon  to  pay  compensation  to  the  cajitors.  On  the 
other  blind,  if  theeapture  prove  unwarrantable,  damages  maybe 
awarded  against  captors.  If  the  goods  be  condemned  as  con- 
traband, the  master  cannot  claim  freight  from  the  cajitors.  If 
he  l)e  guilty  of  fraud  or  raisconduct,  the  shiji  may  be  forfeited. 

All  articles  of  nn  essentially  wariite  quality  are  distinctly 
liable  to  confiscation  if  destined  for  belligerent  use.  Goods 
of  u  purely  peacefid  quality  may  be  freely  carried  to  belli- 
gerent ports  not  blockaded.  Articles  of  an  equivocal  nature 
have  to  be  considered  on  their  merits,  by  the  light  of  the 
facta  aa  ascertained.  It  is,  in  short,  loss  the  goods  than  the 
disposition  witli  which  the  goods  are  regarded.  If  i>resum- 
ably  intended  for  warlike  purposes  they  will  probably  Ite 
randemned;  if  for  peaceful  purposes,  restored.  The  sole 
judge  of  the  probable  use  is  the  capturing  belligerent.  Ilia 
right  it  is  also,  by  common  eonsent,  to  say  what  goods  ore 
contraband  and  what  ore  not,  nod  there  is  no  appeal  against 
his  decision.  But  of  course  if,  in  so  deciding,  he  should  net 
in  a  high-handed  and  grossly  unreasonable  manner,  he  woidd 
cxjioso  himself  to  tlie  hostilitj'  of  neutral  powers. 

The  decisions  of  former  days,  on  the  subject  of  contmhand, 
on!  valuable  as  exemplifying  the  principles  on  which  iirisw 
courts  proceed ;  but  as  regards  the  articles  themselves,  which 
lulled  firrth  these  decisinns,  the  latter  are  at  tlio  present  day 
Worth,  for  the  most  part,  very  little.  This  is  more  especdiilly 
the  cose  in  respect  of  the  articles  destined  for  maritime  use*  id 
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tha  daj^  when  shipa  were  built  of  timber,  carried  mftats  and 
Bpars  of  the  same  material,  were  rigged  with  hemiien  rope, 
and  depended  on  canvas  for  their  propulsion.  All  ihis  is  uow 
changed.  The  articlea  which  -will  in  the  future  be  regarded 
as  oqiiivocal,  only  the  future  can  show.  AU  that  can  be  oonfi- 
dently  affirmed  on  this  point  ia  that  a  belligerent  will  almost 
eertfiiuly  regard  as  contraband  any  goods  shipped  to  the 
enemy  which  may  strengthen  the  hand  of  the  latter  for  war. 
"Wliat  these  articles  are  likely  to  be  ia  a  question  to  which  the 
answer  must  meantime  be  prorided  by  the  eoramon  sense  and 
prartical  judgment  of  the  enquirer ;  there  is  no  authority 
to  which  to  appeal  for  definite  information  on  the  subject. 
Many,  possibly  most,  of  the  articles  likely  to  be  regarded, 
either  absolnlely  or  in  Li?rlaiii  circumstances,  as  contraband  of 
war,  have  been  suggested  above ;  but  on  the  pinch  of  war  no 
doubt  the  list  will  be  supplemented. 

As  regards  provisions,  they  stand  in  an  exceptional  position. 
If  made  up  into  a  form  specially  Euitable  for  warlike  purposos, 
they  are  likely  to  be  condemned.  So,  also,  with  stores  appa- 
rently destinod  for  the  use  of  forces  in  the  field,  Foodstuife 
not  mode  up,  such  as  wheat  and  flour,  are  not  likely  to  be 
eondemned,  unless  in  face  of  a  strong  presumption  in  favour 
of  their  warlike  use.  They  may  be  ordered  off  from  the 
belligerent  const,  or  tliey  may  be  pre-empted.  Generally, 
the  tendency  is  rather  to  pre-empt  than  to  confiscate  pro- 
visions, except  in  the  cases  just  indicated. 

Finally,  it  may  be  observed  that  if  the  owner  of  permiasivo 
goods  ship  with  them  any  contraband  of  war,  or  if  the  owner 
of  the  contrabanil  bo  also  owner  of  the  vessel,  the  faint  of  the 
contraband  will  be  held  to  permeate  all  the  property  captured 
belonging  to  the  same  owner,  and  the  whole  will  be  subjected 
to  the  simie  fate.  , 

It  seems  improbable  that  tlio  question  of  contrabcuid,  in 
any  Kurnpean  war.  will  assimie  in  the  futnre  the  promineocs 
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vliich  it  occupied  in  the  past.  A  belligerent  is  not  likely  to 
import  contraband  of  w&r,  at  Uio  risk  of  capture,  if  lie  can 
procure  it  in  a  neighbouring  neutral  market ;  and  owing  to 
the  facilities  now  afforded  by  railway  communication,  this 
will  douhtloBS  frequently  bo  found  a  matter  of  no  great 
difficulty. 


Inanrance. 

With  respect  to  the  insurance  of  oontraband,  there  being,  ae 
we  have  seen,  nothing  unlawful,  in  the  strict  sonae  of  the  word, 
in  the  shipment  uf  etiL'h  articles  by  neutrals,  there  is  notliing 
unlawful  in  their  insurance.  It  is,  however,  witliin  the  right  of 
a  neutral  govemmeiit  to  prohibit  the  shipment  of  contraband  to 
beUigereQt3(u);  and  sucli  a  prohibition  by  tliis  country  would 
nullify,  even  if  it  did  nut  in  (erma  proscribe,  any  insurance  of 
goods  shipped  contrary  to  it.  But  in  the  case  of  a  lawful  insur- 
ance, in  order  to  secure  enforcement  of  the  contract  it  would 
hare  to  be  shown  tliat  the  underwriter  had  either  express  or 
implied  knowledge  of  the  material  facta  at  the  time  he  accepted 
the  risk  (r) .  In  the  case  of  a  belligerent  country,  all  unlicensed 
trade  with  the  enemy  being  prohibited,  any  insurances  in  jiro- 
tection  of  such  trade  would  naturally  be  illegal.  And  any 
insurance  of  contraband  in  the  country  of  the  hostile  beUigerent, 
though  the  articles  insured  have  been  shipped  )>y  ueutrolA,  would 
be  incapable  uf  being  enforced  (j-);  as,  for  example,  if  Great 
Britain  wore  at  war  with  France,  and  jt  was  proposed  to  insuro 
in  England  contraband  goods  carried  by  a  neutral  vessel  from 
Russia  to  France. 

In  the  United  States  it  was  held,  in  1797  (y),  that  under  an 


(•)  r'i.bu  toDuHp.  3uO.  iV«- 

[■)   Ti*  Sanliuimt  Trinidad,  T  IfAtal. 
bTDoke,  31  I..  J.  Bank.  IT. 
fr]  AnDnld.  Stfa  cd.  p.  a»9. 
(y)  Adw  (.  imr,  I  JtAitt.  Catn,  1,  ooufinneJ  by  Juk. 

J*k».  120,  a:  t«.  laoi). 
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insurance  on  "all  kinds  of  neutrn]  goode,"  articlpa  oontrahBnd  of 
war  may  be  comprised,  and  that  ail  goods  are  Uwful  which  are 
not  prohibited  by  the  positive  law  of  the  country  to  which  the 
Tessel  belongs  :  further,  that  the  insured  are  not  bound  to  dis- 
close to  the  underwriter  tliat  the  goods  are  contraband  of  war, 
seeing  that  it  is  lawful  for  neutrals  to  ship  contraband  of  war, 
nwd  that  the  underwriter  must  be  presumed  to  know  that  tho 
neutral  trade  is  Tery  likely  to  consist  of  tho  same  kind  of  articles 
during  war  as  in  times  of  peace.  But  it  has  since  been  decided 
ia  the  British  Courts,  in  Ex  parte  Chavauf,  In  re  Graiehrook  l^z), 
that  an  insurance  on  contraband  of  war  is  a  gotxl  insurance 
provided  the  underwriter  was  informed  of  the  nature  of  the  risk 
which  he  was  undertaking,  or  if  tho  cii-cumstancea  were  such 
that  he  miglit  reasonably  bo  presumed  to  be  acquainted  with  Iha 
nature  of  the  trade  engaged  in. 

Two  cases  arising  out  of  the  seiznre  of  tho  steamer  Pettrhoff 
ore  ttspecially  interesting  in  this  connexion.  It  has  already  been 
meatjonud  tlint  The  Peierhoff  was  a  neutral  vessel  carrying  a 
cargo  largely  consisting  of  warlike  or  equivocal  articles  to  the 
neutral  port  of  Slatamoms  nn  the  Rin  Grande.  Matamoras  was 
separated  from  the  Confederate  town  of  Brownsville  by  merely  a 
narrow  stream.  It  came  out  that  a  packet  containing  papers 
had,  in  accoi'danco  with  the  previous  instructions  of  the  master, 
been  thrown  overboard  on  seizure  of  tho  vessel,  and  that  other 
papers  had  been  burnt.  It  was  moreover  averred  that  part  of 
the  corgi)  was  intended  to  be  lightered  into  Texas,  and  part  to 
be  oSero<l  In  tho  market  at  Matamoras,  Of  the  alleged  contra- 
band articles,  some  were  distinctly  for  military  purposes,  whilst 
others,  such  as  boots,  horse-shoes,  sapping  tools,  drugs,  blankets, 
&c.,  would  be  available  for  siniihir  uses.  The  ownership  of  the 
cargo  appears  to  have  been  vested  in  but  a  few  persons,  and  it 
was  found  that  the  goods  of  all  the  claimants  consisted  more  or 
less  of  contraband  articles ;  also,  that  the  owner  of  the  vessel 
was  himself  a  shipper  of  contraband  cargo.  The  vessel,  which 
had  been  captured  by  a  Fwleral  cruiser  off  8t.  Thomas,  was, 
with  her  cargo,  declared  to  bo  conSscated, 

(i)  34  L.  1.  Buk.  IT,  and  p.  403,  ii\f^  TiJt  oLni  Bobl»  r.  Uambg'. 
p.  404,  infra. 
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It  was  clearly  recogniaed  by  the  United  States  Courts  ttat  a 
neutral  vessel,  laden  with  a  neutral  cargo,  may  lawfully  trado 
between  neutral  ports  in  timo  of  war,  in  all  descriptions  of 
morvhandise,  nh<jther  warlike  or  othcrwisp  (a) ;  and  thnt  no 
orticloB  alleged  tu  bo  coutrabund  can  lie  so  unless  tliey  aro  going 
to  ft  belligerent  (A).  On  the  other  hand,  it  was  ntatod  to  bo 
equally  well  settled  that  the  ulterior  deetinatiun  of  warlike  goods 
determines  tlio  tharacter  of  the  trade,  and  that  a  trade  in  sudi 
goo<ls  with  the  enemy's  countiy,  through  neutral  territory,  ia 
unlawful ;  numerous  authorities,  British  and  American,  being 
cited  in  support  of  this  doctrine  (c).  "With  respect  to  the  actual 
destination  of  the  warlike  goods,  tlie  Court  observed  that  tliero 
was  no  army  or  navy  in  M!oxica  at  or  near  Itfatamoras  to  be 
supplied,  and  that  there  could  have  been  no  demand  in  Moxioo 
for  the  large  quantity  of  the  other  articles  found  on  board  the 
vesseL  To  sum  up,  the  learned  judge  was  "  led  to  tlie  conclusion, 
upon  all  the  evidence,  that  The  Pelerkof,  when  captured,  though 
ostensibly  on  a  voyage  from  London  to  neutral  waters  at  the 
mouth  of  ihe  Bio  Grande,  was  laden  with  a  cargo  composed 
largely  of  articles  contraband  of  war,  which  were  not  designed, 
on  their  departure  from  England,  to  be  sold  or  disposed  of  in 
the  neutral  market  of  Uatamoras,  but  wero  designed  to  be 
delivered  either  directly  or  indirectly,  by  tranahipmcnt,  in  the 
country  of  the  enemy,  and  for  the  use  of  the  enemy  "(tf).  "It 
was  not  (Todible  that  there  woa  a  dougn,  in  good  faith,  to  sell 
and  dispose  of  the  cargo  in  the  market  of  Matamoros  "  («).  In 
these  drcnmstances  the  cargo  was  condemned  m  bloc.  The  ship 
was  likewise  condemned,  the  owner  being  also  an  owner  of 
contraband  articles,  and  the  mosler  having  destroyed  and  con- 
cealed certain  papers  and  prevaricated  generally. 

The  foregoing  is  a  summary  of  the  main  features  of  this 
important  case,  tried  by  the  U.  S.  Distrirt  Court  in  July,  1863, 
as  set  forth  at  great  length  in  Blatchfonl's  Reports  of  Cases  in 
Prize,  1861-65.     This  judgment  was  8ubsei|acutly  reversed,  as 
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(•]  SUUh.  IV.  Ctt.  Up.  G06. 

<f)  Ih.alp.hdi. 
{fj  n.  np.  633. 
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regards  the  ehip  and  part  of  the  cargo,  but  it  is  necessary  to  bear 
the  first  judgment  in  mind,  because  when  Ilobbs't  case,  to  be 
presently  considered,  came  before  the  British  Courts,  The  Pelerhaff 
appeal  had  not  come  before  the  Supreme  Court  of  the  United 
States. 

Uohbs  V.  Henning  (November,  1864,  and  January,  1865}  (/), 
was  a  case  arising  out  of  the  above  seizure.  There  had  been  no 
special  warranty  of  no-contraband,  tut  the  underwritors  dia- 
olaimed  liabibty,  relying  mainly  on  the  pleas  (1)  of  concealment 
of  material  fact,  and  (2)  of  misdescription  of  the  voyage  insured. 
The  latter  defence  was  based  on  the  decision  of  tlie  United  States 
Court  that  the  real  voyage  was  in  fact  to  a  belligerent  and  not 
to  a  neutral  destination.  Judgment  was,  however,  given  for  the 
plaintiff,  the  Court  deciding  (1 )  that  the  goods  were  not  contra- 
band of  war,  and  consequently  that  there  had  been  no  conceal- 
ment ;  and  (2)  that  the  judgment  of  the  United  States  Court  was 
not  intended  to  express  that  the  ship's  voyage  was  not  as  alleged 
by  the  master,  but  that  the  alleged  doBtination  of  the  cargo  was 
false. 

The  decision  that  the  goods  were  not  contraband  was  directly 
opposed  tn  thnt  of  the  United  States  District  Court,  which  con- 
demned tJiem  for  being  contraband;  and  this  case  has  been  cited 
as  evidence  of  a  divergence  of  views,  on  the  subject  of  contraband, 
between  the  Courts  of  thia  country  and  of  the  United  States. 
But  a  careful  examiDation  of  the  decision  in  the  British  Court 
seems  to  establish  that  the  differenoe  between  the  deciwous  of 
the  two  Courts  was  one  entirely  as  to  the  facta,  and  not  as  to  the 
principle.  The  United  States  District  Court  held,  as  to  the 
whole  of  the  cargo,  tliat  it  was  not  intended  to  be  sold  at 
Matamoras,  but  that  it  was  really  destined  for  delivery  in  Con- 
federate territorj-.  In  Srj/mour's  case,  in/ra,  the  British  Court 
held  that  this  view  of  the  facts,  so  far  as  the  particular  goods 
were  concerned,  was  correct,  for  a  contract  existed  under  which 
delivery  was  to  be  made  to  tho  Cunfedernto  Government.  But 
in  Ilobbi's  case  no  evidence  was  adduced  of  any  such  arrange- 
ment, and  tho  British  Court  held  that  the  goods  insured  were 


(/)  17C.  B.  818;  U  L,  J.  C.P.  117. 
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intended  to  bo  eold  at  the  neutral  port,  and  that  tUey  vere  there- 
fore  not  contraband,  and  were  wrongfully  condomoed  aa  Buch. 
"The  allegation,"  said  the  Court,  "that  the  gooAa  wore  shipped 
for  the  purpose  of  being  sent  to  an  enemy's  port  is  an  alle^tion 
of  a  mental  process  only.  We  are  not  to  assume  either  that  the 
pliiintiS  had  made  any  contract  or  provided  any  moans  for  the 
further  transmission  of  the  goocU  into  the  enemy's  state,  or  that 
the  shipment  to  Matamoraa  vraa  an  unreal  pretence.  If  the 
gaoila  were  in  a  course  of  transmission,  not  to  Matamoras,  but  to 
an  enemy's  port,  the  voyage  would  not  be  covered  by  the  policy." 
In  the  view  of  the  Court  (y),  tlie  assure<t  must  be  takeu  to  have 
known  of  the  good  demand  at  Matamoras,  and  to  have  shipped 
to  that  port  in  the  ospoclatiun  of  a  jirofitable  sale  there  to  pur* 
cliosers  on  behalf  of  the  Confederate  States;  but  that  a  price 
was  the  sole  object  in  view,  and  that  he  was  indifferent  whether 
the  Bale  were  to  Confederate  or  Foderal  purchasi-rs ;  and  tliat  in 
a  neutral  territory  he  might  lawfully  sell  to  either:  therefore 
that  the  plea  was  bad  (as  to  intontion) ;  for,  tbera  being  no 
warranty  against  contraband,  it  was  nocossary  to  show  that  the 
goods  were  contraband  of  war,  and,  ossuclt,  liable  to  be  seized  by 
the  Federal  (lovernm&nt :  the  averment  of  the  intention  that  the 
goods  should  go  to  the  Confederate  States  did  not  indicate  that 
the  goods  were  bound  to  go  there,  and  therefore  that  the  plea 
(i.  r.,  in  eSect,  of  concealment)  was  insuiBcient.  (It  was  con- 
udcred  by  the  Court  that  the  ploa  of  contraband  of  war  was 
intended  to  bo  a  defence  on  the  ground  of  concealment  by  the 
plaiutifi  of  a  material  fact.)  In  the  opinion  of  the  Court  the 
seizure  by  the  Federal  Qovemmoat  was,  uu  the  facts,  s 
concerned  the  plaintiff's  property,  unlawful.  liut  tlie  ii 
was  against  capture,  lawful  and  unlawful,  and  the  defendant, 
raid  the  Court,  in  order  to  discharge  himself,  must  show  con- 
cealment by  tlie  assured.  The  further  allegation  that  the  ship 
was  carrying  goods  and  papers  which  involved  liability  to 
soizure,  was  held  to  be  immaterial  as  a  ground  of  defence ;  for 
these  goods  were  not  alleged  to  be  plaintiff's  goods,  and  the 
plaintiff  was  not  ahown  to  be  r«flponeibIe  for  the  ship's  papers, 
nor  for  any  other  goods  than  his  own. 


If)  So  utdanMod  b  Seynma'a  < 
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This  dectsioQ  -was,  as  has  boen  said,  arrived  at  in  1864-5, 
and  the  American  judgment  in  The  FeUrhoff,  on  appeal  to  the 
Supreme  Court  in  1866,  amply  establishes  the  justice  of  the 
conclusions  of  the  British  Court  in  Ilobla't  caae.  Further,  it 
goes  to  show  that  there  Is  no  difference  of  opinion  between  the 
Courts  of  this  country  and  of  the  United  States  as  to  the  principles 
by  vhich  the  question  of  alleged  contraband  is  to  be  tested. 
That  the  District  Court  had  wrongly  interpreted  the  facts 
in  Th«  Peterhoff  case  appears  from  the  subsequent  judgment 
of  the  Supreme  Court  (A),  Said  tho  Court:  "  The  ovidenue  in 
the  record  satisfies  us  that  the  voyage  of  The  Peterhoff  was  not 
Emulated.  .  .  .  Nor  have  we  been  able  to  fi.ad  anything  in  the 
record  which  fairly  warrants  a  belief  that  the  cargo  had  any 

other    direct    destination We   dismiss,   therefore,    from 

consideration  the  claim,  suggested  rather  than  urged,  on  behalf 
of  the  Ocivemmont,  that  the  ship  and  cargo,  both  or  either,  were 
destined  for  tho  blockaded  coast." 

With  respect  to  the  permissive  or  innocent  goods,  the  Court 
thought  it  a  "  fair  conoiusiun  from  tlie  whole  ovidenco,  that  the 
cargo  was  intended  to  be  disposed  of  in  Mexico  or  Texas  as 
might  be  found  moat  convenient  and  profitable  to  the  owners 
and  consignees  ;  "  and  that  the  destination  in  this  case  became 
specially  important  only  in  connexion  with  the  question  of  the 
goods  of  a  contraband  nature.  With  respect  to  the  equivocal 
goods,  they  had  not  been  proved  to  have  been  actually  destined 
to  belligerent  use,  and  they  could  not  therefore  be  treated  as 
contraband.  The  articles  held  to  be  contraband  were  artillery 
harness,  militnr)-  boots,  and  regulation  blankets.  These,  said 
the  Court,  came  fairly  within  the  description  of  goods  primarily 
and  ordinarily  used  for  military  purposes  in  time  of  war,  and 
made  part  of  tho  necessary  equipment  of  an  army.  If  really 
intended  for  sale  iu  the  mai'ket  at  Matomoras,  oven  these  goods 
would  have  been  free  from  liability,  but  all  the  tlrcumstonces 
indicated  that  these  arlidt's  at  least  were  destined  for  the  use  of 
the  rebel  forces  then  occupying  Brownsville  and  other  places  in 
the  vicinity,  notwithstanding  that  they  were  primarily  destined 
for  Matamoros.    This  portion  of  the  cargo  was  therefore  con- 
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denued,  and  with  it  any  part  o(  tlid  cargo  belonging  to  the 
owner  of  th»  same  goods. 

Aa  regttrda  tbo  abip,  olthougli  the  conduct  ot  the  roaater  IifmI 
been  iuooasiatont  with  the  fraoknoss  and  good  faith  das  from 
neutralfl  iu  such  drcunjatancwn,  yet,  in  faco  of  tho  fact  of  tho 
almost  certain  destination  of  iho  ahip  to  a  neuti-al  jiort  with  a 
cargo  for  the  moat  part  neutral  In  chonRter  and  deutinatiun,  thu 
Court  dotTeed  reaUtution  on  payment  of  oosta  and  exponsoe. 

This  judgment,  both  for  its  searching  and  impurllal  oxomina- 
tion  of  tho  facts  and  for  its  ablo  and  exhaustive  reviev  ot  tho 
law,  woll  repays  [KTusal.  The  final  judgment  of  tho  United 
States  Court  in  Tfit  Pritrhoff  end  of  the  Britialt  Court*  in  Uobht 
V.  llenning  must  be  considered  to  set  at  rest,  once  and  for  all,  the 
principles  to  be  followed  in  deciding  questions  of  contraband  ot 
war  :  as  to  which  principles  there  would  appear  to  be  no 
difference  of  opinion  between  tho  government  of  this  country 
and  that  of  the  United  States. 


In  Seymour  V,  London  and  Prorinnat  Inturanee  Co.  (r),  an 
inauranco  had  been  effect<!d  in  London  on  goods  per  PtUrhoff 
from  London  to  Uatamoraa,  "Warranted  no  contraband  of 
war."  Tho  goods  having  been  conliscated  aa  above  stated,  the 
undenrrit«rB  repudiated  liability  on  tho  ground  of  miarepresenta' 
tion  and  breach  of  warranty.  This  refusal  waa  justified  by  tho 
Court,  by  which  it  was  held  that  tho  goods  were  intended  bom 
the  b<^giuning  to  go  to  Matomoras,  not  to  be  disposed  of  there 
as  part  of  the  merchandise  of  such  port,  but  for  the  purpose  of 
being  transhipped  across  the  Itio  Oronde,  to  he  delivered  to  the 
Confederate  Government  under  contract.  This  decision,  which 
waa  on  all  fours  with  tho  finding  of  tho  American  Court,  was 
eubaequontly  confirmed,  tho  Court  thinking  that  the  s])edal 
facts  ot  the  particular  case  clearly  showed,  first,  that  the  artillery 
harneee  was  destined  to  a  beUigerent  stato  for  belligerent 
purposes,  and  so,  aa  was  admitted,  "  in  such  case  contraband  " ; 
and,  secondly,  that  there  had  been  a  concealment  ot  this  material 
facte*). 

[>)  II  L.  3.  O.  F.  ISS. 
(<l)  t2L.  J.  C.  P.  Ill,  nor. 
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As  the  ownership  of  goods  partly  contraband  and  partly  per- 
missive taints  the  whole  with  the  vice  of  contraband,  in  the  case 
of  an  insurance  on  the  permissive  portion  of  such  mixed  goods, 
or  on  a  neutral  ship  carrying  contraband  goods  belong^g  to  her 
owner,  the  underwriter  must  be  either  explicitly  or  impliedly 
informed  of  the  circumstances.  Otherwise,  as  intimated  above, 
the  insurance  may  be  held  void  on  the  ground  of  conceal- 
ment (/).  But  it  is  to  be  deduced  from  Hohha^s  case,  supra,  that 
the  circumstance  that  a  Court  of  the  alien  captors  has  condemned 
property  as  contraband  of  war  will  not  necessarily  debar  the 
assured  from  pleading  in  the  Courts  of  this  country  that  the 
condemnation  was  bad  imder  the  law  of  nations ;  and  that  it  i 
not  de  facto  a  defence  to  a  claim  on  the  imderwriters  imder 
policy  warranting  no  contraband  (m). 

The  carriage  by  neutrals  to  a  belligerent  of  all  articl< 
subservient  to  warlike  uses  being  by  the  common  law 
nations  attended   by   the   liability    to    confiscation  of  th< 
obnoxious  cargo,   it  naturally  follows  that  the  transport  o: 
the  enemy's  troops  and  conveyance  of  his  despatches  will 
at  least  as  strictly  prohibited.      This  subject  we  will  no 
consider. 

(/)  Arnould,  6th  ed.  p.  636,  reads  as  follows : — 

*^  As  canying  contraband  articles  entails  the  confiscation  of  all  property 
on  board  the  neutral  ship  belonging  to  the  same  owner,  it  would  clearly 
amount  to  a  breach  of  the  warranty  of  neutrality  as  to  such  property. 
"With  regard  to  the  ship  and  such  portion  of  the  cargo  as  belongs  to 
different  owners,  it  will  only  produce  such  a  result  when  the  circumstanoee 
of  criminality  are  such  as  inyolve  both  ship  and  cargo  in  one  oommon 
penalty ;  as  where  they  show  that  the  shipowner  and  the  other  freighters 
were  cognizant  of,  and  concerned  in,  the  contraband  trading." 

But  seeing  that  contraband  of  war  may  be  directly  shipped  and  insoied 
without  being  so  described  in  the  policy,  and  yet  without  violatiiig  the 
neutral  warranty,  it  is  by  no  means  obvious  why  any  Tiolation  of  neutral 
warranty  should  ensue  in  such  circumstances  as  the  above.  Vide  sub  War 
Warranties,  p.  387,  infra. 

(w)  For  examples  of  clauses  expressly  excluding  risks  arising  from  car- 
riage of  contraband  of  war,  vid€  p.  124,  supra. 
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The  transport  of  lioetilo  deepatclips,  or  of  militniy  ptTsons 
in  the  service  of  the  eiieiiij',  is  regarded  as  a  heiitous  offence 
against  the  law  of  nations.  The  iujury  likely  to  result  from 
the  carriage  of  n  cai^  of  contraband  articles  is  necessarily  of 
a  limited  nature ;  but  the  transport  of  hostile  desijatches 
may  afFect  perhaps  the  whole  plan  of  caniiwugn  :  while  the 
preecnco  of  military  persons  with  the  forces  of  the  enemy 
may  indefinitely  increase  his  jmwers  of  conducting  warlike 
operations. 

What  are  Setpatohee. — "  Tlie  carriage  of  despatehes ,"  said  Sir 
W.  Scott,  in  The  Atabinta  (a), "  is  a  service  which,  in  whatever 
degree  it  exists,  can  only  be  considered  in  one  ohomcter — as  an 
act  of  the  most  noxious  and  hostile  nature." 

"Despatches."  observed  the  same  learned  judge,  in  The 
Caroline  {!•),  "  arc  all  official  commuuioations  of  ofEcitil  i>er- 
soDB  on  the  public  oftairs  of  the  government,  Tho  com- 
parative imjKtrtance  of  the  particular  papers,"  his  lordsliip 
added,  "  is  immaterial,  since  the  Court  will  not  construct  a 
scale  of  relative  importance,  which,  in  fact,  it  has  not  tho 
means  of  doing  with  any  degree  of  accuracy  or  with  satis- 
faction to  it«elf ;  it  is  sufficient  that  they  relate  (o  the  jiuhlic 
business  of  the  enemy,  be  it  great  or  smalL  ....  Tlie  true 
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oriterion  will  be,  are  they  on  the  public  business  of  the  state 
and  passing  between  public  persons  for  the  public  service  P" 
The  conveyanee  of  tbe  despatches  of  an  ambassador  resident 
in  a  neutral  country  is,  however,  an  exception  to  this  rule. 
Despatches  carried  from  the  mother  country  to  her  colonies 
or  foreign  possessions  are  distinctly  prohibited,  a  holHgorent 
having  the  right  to  assume  that  sucb  despatches  are  hostile  to 
himself,  inasmuch  as  they  relate  to  the  security  of  tbe  enemy's 
possessions ;  but  neutrals  have  a  right  to  preaerve  their  relations 
with  the  enemy,  and  no  sucb  presumption  of  hostility  exists  in 
tlie  cose  of  despatches  of  or  to  ambaasadors  resident  in  a  neutral 
coimtry,  for  the  purpose  of  preserving  friendly  relations  be- 
tween the  neutral  state  and  that  of  the  belligerent  power  to 
which  such  ambassadors  owe  allegiance.  CouEdonca  must 
needs  ho  placed  in  the  integrity  of  tlie  neutral  state ;  and 
persons  discbox^ng  the  functions  of  ambassadors  aie  pecu- 
liarly objects  of  tbe  protection  and  favour  of  the  law  of 
nations  (c).  This  principle  was,  in  T/ip  Maddinon  (rf),  held 
equally  to  apply  to  the  eorrying  of  despatches  to  a  consul 
of  the  enemy  resident  in  a  neutral  country.  And,  clearly, 
all  papers  found  on  board  a  neutral  vessel  sailing  to  or  from 
a  belligerent  port,  although  of  a  public  nature  and  relating 
to  public  affairs,  will  not  of  necessity  be  of  a  contraband 
quality ;  for  LE  the  person  to  whom  they  ore  committed  he  a 
neutral  and  not  invested  with  a  public  character  they  are  not 
despatches,  nor  is  the  carriage  of  them  an  offence  (e).  If  s 
neutral  vessel  carrying  despatches  from  the  enemy  to  a  de- 
jHsndency  be  seized  on  the  voyage,  but  the  dependency  have 
meantime  ceased  to  bo  a  colony  of  tbe  enemy,  this  oircum- 
stance  will  absolve  tbe  vessel  from  oonfiscation  (/), 


(i-)  The  CsniUtie,  6  Rob.  464. 

id)  Edw.  834. 

(•]  Tbe  Rapid,  £dw.  22S. 

[/)  The  Trendre  So*tn,  e  Rob.  4S7. 
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In  the  familiar  case  of  The  Trent  {g),  commonly  known  at 
the  time  of  the  oocuirenco  ae  the  Mamn  and  Slidell  affair,  the 
"United  States  Gorenmient  sought  to  eKtahlish  the  claim  to 
an  extreme  exercise  of  belligerent  rights  in  respect  of  tlie  cai^ 
riage  by  neutrals  of  hostile  despatches  and  military  persons. 
The  case,  shortly  stated,  is  as  follows: — T/ie  Trent  was  a 
LritiAh  mail  steamer  horaid  from  Ilavonnah  to  England 
with  moils  and  passengers.  Amongst  the  latter  were  the  per- 
sons named,  proceeding  as  envoys  from  the  Confederate  States 
to  Great  Britain  and  Franco.  When  about  nine  miles  from 
the  coast  of  Cuba  the  vvmA  -was  approached  by  the  United 
States  cruiser  San  Jacinto,  which  fired  a  round  shot  in  a  diieo- 
tion  obvioualy  divergent  from  the  course  of  The  Trent,  and 
shortly  oftarwards  Jiscliarged  a  shell  across  her  bows,  the 
missile  exploding  half  a  cable's  length  from  the  steamer. 
A  naval  officer  from  the  cruiser  then  hoarded  the  steamer  and 
demanded  that  Messrs.  Mason  and  Slidell,  with  their  two 
secretaries,  should  he  given  up.  The  officers  of  The  Trent 
protested  against  the  action  of  the  cruiser,  but  ultimately, 
on  a  sliow  of  force  being  made,  the  persona  indicated  were 
allowed  to  be  transferred  to  the  cruiser,  and  they  were 
subsequently  imprisoned  in  a  military  fortress.  The  ninjl 
steamer  proceeded  on  her  voyage,  and,  on  the  facts  becoming 
known  in  England,  a  demand  was  made  to  the  United  States 
Government  for  restoration  of  the  prisoners  and  a  suitable 
apology.  In  this  demand  the  British  Govemment  was  sup- 
ported by  Franco,  Austria,  Prus«a,  Italy,  and  Kussiu.  It  was 
urgently  complained  tliat  this  arbitrary  act  of  tlio  United 
States  Qovemment,  in  seizing  non-oombatants  travelling  under 
the  protection  of  a  neutral  flag  and  boimd  to  a  neutral  state, 
was  unjustihable  and  a  breach  of  the  common  law  of  nations. 
The  main  contention  of  the  captors  in  support  of  their  illegal 
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action  was,  that  the  persons  seized,  and  the  despatches 
they  were  beKeved  to  be  carrying,  were  contraband  of  w 
and  therefore  Kable  to  seizure.    It  was  not,  however, 
tempted  to  justify  the  mode  in  which  the  aUeged  right 
seizure  had  been  exercised,  and  it  was  practically 
that  the  steamer  should  properly  have  been  brought  into 
United  States  port  for  adjudication.    To  the  above  contenti 
it  was  repHed,  that  whatever  may  be  the  law  as  regards  na 
and  military  persons,  no  single  Admiralty  decision,  and 
single  expression  on  the  part  of  any  international  jurist,  ooi 
be  cited  in  support  of  the  argument  that  ambassadors  or  publ 


officers,  non-combatants,  are  liable  to  be  regarded  as  con 
band  of  war ;  and  that  in  any  case  these  x)ersons  were 
to  a  neutral  destination.    Further,  that  as  to  the  despatch* 
neutral  states  have  a  perfect  right  to  maintain 
relations  with  belligerents;  and  that  these  despatches  we-' 
under  protection  of  the  neutral  flag  and  bound  to  a  neui 
destination.    TJltimately  the  persons  seized  were  released 
allowed  to  proceed  to  their  destination  in  a  British  vesseL 
The  interesting  and  important  argimients  arising  out 
this  case  are  discussed  at  length  in  Kent's  International  La 
2nd  ed.  pp.  357 — 364. 


»{ 


Who  are  Military  Persons. — By  naval  and  military  perso 
is  meant  persons  competent  to  take  an  active  part  in  the  pro 
cution  of  hostilities.     Ambassadors  or  public  persons 
civil  appointments  apparently  do  not,  as  we  have  seen  abo 
come  within  this  category,  though  an  observation  of  Sir 
Scott,  in  The  Orozembo,  to  be  referred  to  presently  (^),intima 
a  different  conclusion.    "As  to  the  number  of  military  perso: 
necessary  to  subject  the  vessel  to  confiscation,  it  is  difficult 
decide  ;  since  fewer  persons  of  high  quality  and  character  m 
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I  tnuoh  more  importanoe  than  a  itiuc}i  greater  mimlwr  of 
ms  of  lower  condition.  To  carry  a  veteran  general,  tinder 
"Isbme  circumatancee,  might  be  a  much  more  noxious  act  than 
the  conveyance  of  a  whole  regiment "  (/), 

Mail  Pocketi :  Public  VeueU. — In  Whealon's  International 
Law  (i)  the  editor  expresses  the  opinion  that  "  the  carrying 
of  despatcliea  can  only  invest  a  nentral  vessel  with  a  hostile 
character  in  the  case  of  its  being  employed  for  that  purpose 
by  the  belligerent,  and  that  it  cannot  affect  with  criminality 
either  a  regular  postal  packet  or  a  merchant  ship,  which  takes 
a  de9])atch  in  its  ordinary  course  of  conveying  letters,  and 
of  the  contents  of  wliich  the  master  must  necessarily  he 
ignorant.  This  view,  it  is  sujiposed,  is  not  inoonsisteut  with 
the  text,  which  refers  to  a  fraudulent  carrying  of  the 
despatches  of  the  enemy.  Since  the  former  European  wars 
some  govemmenta  have  estahlished  regular  postal  packets, 
whose  mails,  by  international  conventions,  are  distributed 
throughout  Uie  civilized  world ;  whilst  in  other  countries 
every  merchant  vessel  is  obliged  to  receive  till  the  moment  of 
its  setting  soil,  not  only  the  despatches  of  the  govemment,  but 
all  letters  sent  to  it  from  the  poet-offices."  InlematioDal 
conventions  or  not.,  it  may  surely  be  safely  assumed  that  the 
general  introduction  of  the  postal  system,  and  tlie  consequent 
institution  of  moil  steamers,  have  practically  extinguished  the 
old  right  of  confiscation  for  the  oorriage  of  hostile  despatches. 
If,  for  example,  war  were  to  arise  between  Prance  and  Spain, 
fay  the  strict  law  of  nations  France  would  have  the  right  to 
stop  and  search  every  British  moil  steamer  which  she  might 
suspect  of  carr3dng  in  her  mail  hi^  despatches  from  the 
Spanish  Govemment  to  any  of  the  Spanish  East  Indies.    The 
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result  of  the  exercise  of  this  right  would  be  that  successive 
P.  and  0.  steamers  might  be  stopped  while  their  scores,  or  even 
hundreds,  of  mail  bags  are  got  out  and  the  contents  of  each 
examined,  and  on  tho  examination  proving  sueceBsful,  th© 
steamer  might  be  taken  into  a  French  port  for  adjudication, 
to  the  serious  loss  and  infinite  diacomiort  of  a  large  comple- 
ment of  passengers,  the  peaceable  subjects  of  various  neutral 
powers.  Such  a  state  of  affairs  would  raise  the  ire  and  Iiosttlity 
of  all  neutral  governments,  and  would  obviously  be  utterly 
ineonaiatent  with  the  enlightened  civilization  of  the  praasnt 
day.  Moreover,  the  great  facilities  which  now  exist  for 
communitation  by  telegraphic  cable,  as  well  as  for  the  for- 
warding of  despatches  by  various  and  independent  routes, 
must  needs  in  most  cases  render  it  a  sheer  waste  of  time  to 
attempt  to  intercept  despatches  by  stopping  and  searching 
mail  steamers.  And,  indeed,  to  search  any  of  the  floating 
leviathans  of  the  present  day  on  the  chance  of  discovering  a 
letter  which  it  would  be  the  interest  of  persons  on  board  to 
oonceal,  would  be  little  less  than  an  absurdity'.  But  what- 
ever rights  may  still  be  held  to  exist  as  to  the  search  for 
despatches  on  private  trading  vessels,  there  can,  one  would 
imagine,  be  no  doubt  that  no  such  right  exists — or  that  if  it 
exists,  few  powers  would  have  the  liardihood  to  attempt  to 
exereiso  it — in  the  oaeo  of  moil  or  packet  stearaers.  Tlieso 
vessels,  being  under  government  contract  for  the  carriage  o£ 
the  mails,  may  in  a  manner  bo  said  to  be  public  vessels. 
Not,  it  may  be,  vessels  of  war  or  tranqmrt,  but  still  puhUo 
vessels,  as  being  tmder  government  subsidy,  and  as  such 
exempt  at  any  rate  from  the  proMbition  against  carrying 
belligerent  despatohea ;  though  the  right  of  search  for  military 
pei-sonsof  the  enemy  having  a  belligerent  destinationmight  still 
be  insisted  npon.    But  Ilie  Peierkof{j)  case,  where  a  British 
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vessel  was  seized  by  a  Federal  cruiser  for  carrying  oontraband 
of  war  and  for  the  alleged  intention  to  run  the  blockade  of 
the  Confederate  porta,  indicates  that  the  modem  view  favours 
the  recognition  of  the  right  of  neutral  vessels  to  carry  mails 
free  from  belligerent  examination.  For  although  the  cir- 
eumstances  of  the  voyage  and  cargo  were  in  this  case  oijen  to 
grave  suspicdon,  and  the  conduct  of  the  master  was  eminently 
imsatisfaotory,  a  sealed  postal  mail  bag  found  on  board  was 
ordored  to  be  deliverwl  to  the  attorney  of  the  United  States, 
out  of  tlie  custody  of  the  Court,  and  was  given  up  to  the 
British  authorities  unopened  {k).  It  may,  however,  be 
sup]K>sed  that  the  right  to  carry  postal  mail  bags  and  the 
sant-tity  of  their  contents  is  now  in  many  cases  provided  for 
by  international  convention, 

Tlie  cases  of  The  Charkich  (/)  and  The  ParJement  Beige  (m) 
are  interesting  as  bearing  upon  the  question  of  public  vessels ; 
T)ut  OS  these  were  pacific  cases  in  respect  of  damages  caused 
by  eollision,  involving  the  question  of  territorial  jurisdiction 
of  the  British  A<lminilty  Court  over  the  property  of  a  fi>reign 
sovereign,  it  is  luinocessary  fo  discuss  them  here.  The  case 
of  Thfi  Coii»tiiutiiin  (n),  n  United  States  frigate,  carrying 
private  goods  for  public  eslubition — against  which  salvage 
proceedings  were  issued  in  the  AdmiraHy  Court — stands  on  a 
■omowhat  similar  footing.  At  one  time  so<calIed  packet 
ships  were,  with  certain  special  allon-ances,  by  statute  (o) 
strictly  forbidden  to  carry  any  merchandise :  they  were  to 
cany  "letters  and  packets";  and  goods  carried  unlawfully, 
contrary  to  the  statute,  were  to  be  forfeited, 

Thi  Penalty  of  CauflscatioB. — To  ensure  as  far  us  prac- 
ticable tbnt  contraband  of  war  shall  not  bo  conveyed  to  the 
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enemy,  a  belligerent  seeks  to  render  the  eftiriage  of  such 
articles  unprofitable  to  the  shipowner.  Forfeiture  of  contra- 
band goods  commonly  involves  the  sliipowner  in  loes  of 
freight,  besides  inflicting  on  bini  indirect  losa  by  the  delay 
attending  seizure  of  the  ship.  But  to  confiscate  despatches 
or  to  imprison  military  passengers  would  ordinarily  involve 
no  loss  of  freight,  and  the  captors,  in  order  to  discourage 
shipowners  from  engaging  in  such  prohibited  traffic,  therefore 
resort  to  confiscation  of  tho  ship  itself.  If  the  sliip  and  the 
cargo  or  any  of  it  belong  to  tho  same  individual,  the  cargo  or 
the  part  of  it  bo  owned  must  share  the  common  fate.  Simi- 
larly, tha  cargo  is  liable  to  condemnation  if  it  appear  that 
privity  as  to  the  offence  exists  between  tho  master  and  the 
cargo-owner.  Thus,  in  1807,  during  war  between  this 
country  and  Franco,  there  were  found  in  a  tea-chest  on  board 
the  neutral  vessel  Alalunta  {p),  on  a  voyage  from  Eatavia 
to  Bremen,  despatchea  from  the  Governor  of  the  Isle  of 
France  to  the  Frencli  authorities.  The  tea-chest  was  in  a 
trunk  belonging  to  one  of  tlie  supercargoes,  and  on  these  facta 
the  ship  was  condemned  as  well  as  all  cargo  on  board  belong- 
ing to  the  owners,  and  all  cargo  the  projjcrty  of  the  supereargo. 
On  the  conclusion  of  this  case  the  Court  observed  that  the 
despatches,  which  had  been  inspected,  were  in  fact  of  a, 
noxious  character,  "tliough  this  was  a  circumstance  of  no 
great  consequence."  In  tho  following  j'ear  an  American 
vessel  [q)  was  captui'ed  on  a  voyage  from  Bordeaux  to  New 
York,  having  on  board  a  letter  addressed  to  the  Prefect  of  the 
Isle  of  France.  Tho  master  made  an  affidavit  that  tlio  packet 
■was  delivered  to  him  by  a  private  merchant  as  containing  old 
newspapers  and  some  shawls  for  a  merchant  in  New  York. 
Moreover,  it  was  contended  that  the  letter  itself  was  an 
entirely  unimportant  document,  iraconnected  with  the  political 
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objects  of  the  war.  This  latter  objection  was  overruled ;  and 
as  to  the  arerment  of  ignorance,  tlie  Court  observed  tliat  with- 
out saying  what  might  be  tlie  efleot  of  an  extronio  cos©  of 
imposition  practised  on  a  neutral  niastt^r,  notwithstanding  tha 
utmost  exertions  of  caution  and  good  faith  on  )iis  y&it  (r),  it 
must  bo  taken  to  bo  the  genoral  rule  that  a  master  is  not  at 
]ib<irt_v  to  aver  his  ignorantw.  But  that  if  he  be  made  the 
rictim  of  impositioQ,  [iraetised  on  him  by  his  private  agents  or 
by  the  government  of  the  imemy,  ho  must  seek  for  his  rtnlress 
against  them.  This  judgment  seems  to  be  somewhat  con- 
trolled by  that  in  the  TAr  Rapid  {«),  where  the  desjatchea 
were  being  cnirieil  by  a  neutral  ship  from  a  neutral  port  to  a 
port  of  the  enemy.  It  apjieared  that  the  master  of  the  ship 
had  received  the  despatch  among  other  letters  from  private 
persons,  and  was  ignorant  of  its  contents,  and  in  these 
circumstaDces  the  ship  was  released.  In  so  deciding,  the 
Court  was  in  acoord  with  the  jirinciples  indicated  by  Sir 
AV.  Scfltt  in  Tlie  Atalrtnla,  tupya,  viz.,  that  besides  the  tr&ns- 
jMirtation  there  must,  in  order  to  convict  the  mast«r,  be  a 
fntudulent  intention  on  bin  part,  and  also  the  carrying  must 
U'  in  the  service  of  the  enemy.  As  has  been  already  suggested, 
it  would  1)6  utterly  unreasonable  to  condemn  a  vessel  carrying 
moils  on  the  gromid  tliat  despatches  were  discovered  in  the 
mail  bags.  In  the  foregoing  case  of  The  Rapid,  the  war  was 
Iwtween  England  and  Holland,  the  vessel,  American  owned, 
iM.'iing  bound  from  New  York  to  Tonningen ;  and  it  was  a 
det^ided  ]M>int  in  the  master's  favour  that  these  facts  were  so, 
and  that  the  obnoxious  nrticle  was  not  being  carried  from  one 
[Kirt  of  the  enemy  to  another.  In  the  latter  event  tJie  master 
Lh  iMiund  to  exercise  the  utmost  vigilance  as  to  tlie  papers  he 
carries.     The  arguments  in  The  Atalanta  refer  to  several  other 
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decisions  on  this  subject,  of  which  it  is  unnecessary  to  make 
further  mention  here.  It  may,  however,  be  remarked  that 
the  ciieumstances  which  in  all  cases  justify  confiscation  on  the 
one  hand,  or  warrant  release  of  the  vessel  on  the  other,  are 
not  so  clearly  defined  as  might  be  desired  were  this  particalar 
class  of  offence  destined  to  bear  the  same  importance  in  the 
hostilities  of  the  future  as  it  has  borne  in  the  past. 

But  whatever  doubt  may  attend  the  question  of  the  degie^ 
of  delinquency  on  the  part  of  the  master  necessary  to  involve 
confiscation  of  the  ship,  in  the  case  of  despatches,  his  podtio 
in  the  case  of  carrying  military  persons  of  the  enemy  is 
from  all  ambiguity.     The  bare  iaet  of  such  persons 
discovered  on  board  has  been  decided  to  afford  sufficii 
groimd  for  condemnation  of  the  8hip(^).     In  TheOrazem 
three  militarv  officers  of  distinction  were  found  on 
besides  two  persons  holding  civil  appointments  in  the  gon 
ment  of  Bata\'ia,  and  twelve  others.     Judgment  having 
given  against  the  ship  in  the  case  of  the  military  men, 
Court  was  imder  no  necessity  to  determine  whether  the 
principle  applied  to  the  civilians.     It  was,  however,  observi 
that  ''wherever  it  is  of  sufficient  importance  to  the  enei 
that  such  persons  should  be  sent  out  on  the  public  service 
the  public  expense,  it  should  afford  equal  groimd  of  forfeit 
against  the  vessel  engaged  in  carrying  them  "  (w).     In 
Friendship  (r),  a  neutral  vessel  engaged  in  the  transix)tt 
soldiers  of  the  enemy,  Sii'  W.  Scott,  in  condemning  the  sb-^*'-' 
intimated  that  the  caiTying  of   a  few  invalided  soldiers 
discharged  sailors,  taken  on  boai-d  by  chance  and  at  tb- 
own  charge,  or  of  a  military  officer  travelling  at  his  o 
expense  as  an  ordinary  passenger,  would  be  entitled  to 
favourably  looked   at,  but  that  the  deliberate   carr;y'ing 

(t)  The  Orozembo,  6  Rob.  430. 

(m)  See  also  The  Hcnric  and  Alida,  1  Hay  &  Marriotti  at  p.  139. 

(v)  6  Rob.  420. 
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effective  soldiers  undoubtedly  involved  wmfiscation  of  the 
»hip,  and  this  whether  the  soldiers  carried  be  oounected  with 
immediate  action  in  the  Ber>-ice  of  the  enemy  or  not. 

In  the  same  msnuer  that  no  averment  of  ignorance  can  jus- 
tify the  muster,  so  the  plea  ot/orce  miyeure  will  not  deliver  him. 
If  a  neutml  vessel  be  impressed  to  carry  troops  by  a  belli- 
gerent, and  be  seized  and  oonfUcated  in  mnsequence,  the  master 
muft  seek  his  remedy  against  the  power  by  whose  wrongful 
act  he  has  Wn  made  to  suffer.  "  Were  an  act  of  foroe 
exercised  by  one  belligerent  power  on  a  neutral  ship  or 
person  to  lie  i-onsidered  a  justification  for  an  act  cnntrnry  to 
the  known  duties  of  the  neutral  character,  there  would  be  an 
end  of  any  prohibition  under  the  law  of  nations  to  oany 
contraband,  or  to  engage  in  any  other  hostile  act "  {«■). 


Luaranoe. 

Tbc  cnrriago  of  belligerent  despatclies  or  of  militair  persona 
in  the  bf>lligerent  service  being  coutrary  to  the  Uw  of  nations, 
the  att  lireaks  a  warranty  of  neutrality  and  voids  the  insurance. 
If  there  be  no  warranty  uf  neutrality  the  insuraDce  will  he  void 
on  tb«  ground  of  concealment  of  material  fact,  unless  it  can  be 
plainly  established  tlinl  the  underuiter  was  fully  infnnued  as  to 
the  nature  and  circumstances  of  the  voyage  at  the  time  he 
undertook  the  inKuranco.  The  remarks  luh  Blockade  (p.  128, 
Mupra)  are  somewhat  pertinent  to  this  subjccl. 


The  next  neutral  offmiee  justifying  tapture  by  a  belligerent 
vliicb  it  is  proposed  to  coouder  is  that  of  Heeistauoe  to  Visit 
and  Search. 

(r)  The  CwoUna,  4  Bob.  SM. 
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Resistance  to  Visit  and  Skajich. 


As  already  indicated  ( //) ,  the  riglit  to  visit  and  search  neutral 
vessels  in  time  of  hostilities  is  insepamWe  from  the  largOT  , 
'belligerent  right  to  seize  and  confiscate  contraband  of  war, — 
or,  indeed,  from  that,  where  not  waived  by  treaty,  of  the 
oajiture  of  enemy  property  generally.  The  cirunmstanceB 
and  manner  in  wliioh  the  right  of  %"isit  and  the  attendant, 
but  not  necessarily  consequent,  right  of  search  are  to  ho 
exercised,  having  already  been  discussed,  they  need  not  now 
he  further  reviewed. 

EeUigerents  having  a  right  to  visit  and,  if  thought 
necessary,  to  search  neutral  vessels,  nentmls  lie  under  the 
eorresjionding  obligation  to  permit  such  ■visit  and  search. 
The  penalty  attjicliing  to  lireaoh  of  this  neutral  obligation  is 
confiscation.  In  applying  this  penalty,  no  regard  is  to  ho 
paid  to  the  natiounl  charac-ter  of  the  vessel  or  of  the  cargo, 
uud  the  latter  lias  to  share  the  condemnation  of  the  former. 
"The  right  of  visiting  and  searching  merchant  ships  upon 
the  high  seas,"  said  Sir  W.  Scott,  in  The  Mai-ia  (s),  "  what- 
ever he  the  shiiw,  whatever  he  the  cargoes,  whatever  be  the 
destinations,  is  an  incontestable  right  of  the  lawfidly  com- 
missioned cmisers  of  a  belligerent  nation And  the 

penalty  for  tlie  nolent  contmvention  of  this  light  is  the  oon- 
fisoation  of  the  proi}erty  so  withlield  from  visitation  ood 
search."  Resistance  to  search  is  regarded  as  amounting  to  a 
forfeiture  of  the  vessel's  neutrality,  and  the  cargo  follows  the 
fate  of  the  ship.  If,  however,  the  vessel  pro\-o  to  bo  the 
proper^  of  the  enemy,  the  cargo  is  not  involved  unless  the 


1^)  P.  m,  i 


(:)  1  Bob.  340. 
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cargo-owiier  ooncumHl  in  the  uct  ot  tLo  captitin  {a).  There 
is  uotliing  illegal  in  the  rc&istaaoo  of  a  belligerent  mastfir. 
Ho  has  evorj'tliiiig  to  gain  iiinl  not  much  U>  Ii*se  by  resisting; 
and  in  the  Anioriwin  courts  it  was.  in  Thr  Nereide  (6), 
decided  that  Iiis  action  did  not  bind  neutral  ciirgo  sot 
participatiiig  in  it.  Sir  W.  Soott,  however,  in  The  Fnani/  (c), 
asserted  the  direcitly  contnirr  doctrine,  declaring  that  the 
jVnieriMm  prize  oourts  ore  justly  entitled  to  condemn  property 
tiiken  by  an  American  cnuBer  from  an  armed  vessel  of  the 
enemy.  Three  years  later  (in  1818),  the  Amciiean  oourts,  in 
reviewing  the  judgment  of  ThfKrrn'iff,  uilirmed  the  principle 
then  laid  down,  and  expressed  the  opinion  Uiat  the  British 
courts  would  eventually  a'lmit  its  justice  ((/}. 

If  tlie  neutral  master  bo  lon&Jidf  ignorant  of  the  existence 
of  hostilities,  and.  by  conseqiu-ni^c,  that  hv  has  any  neutral 
duties  to  perform,  his  resistance  to  seureli  will  not  involro 
confiscation.  This  was  decided  by  Sir  W.  Scott  in  the  case 
of  two  Sponisli  Vessels  Sun  Juan  liiijitinUi  and  La  Purmima 
Conception  (e),  in  which  case,  moreover,  an  award  of  oom- 
iHMisation  was  made  to  the  crews  of  theee  vessels,  the  captors 
having  wrongfully  handcuffed  them. 

Kentral  Ooodt  on  Armed  Belligerent  Vessels. — The  cases  of 
Thf  Nrrciile  and  The  Fanuij.  just  mentioned,  afford  instancefl 
of  the  Bhi]>ment  of  neutral  goods  on  hoard  armed  belligerent 
vessels.  The  American  oourts  decided  that  it  was  no  breach 
jlnoutrality  to  make  such  a  shipment,  and  that  neither  the 
I  nor  the  neutral  owner  were  to  be  chargoiiblo  with  the 
ies  of  the  captain's  resistance,  unless  the   goods- 


{*)  The  CBtbiriiis  EliMbctli,  G  Rob.  232. 

(t)  S  Cranek,  388, 

If)  t  Doda.  «t3. 

(<!]   n*  AUImnta,  S  01«(.  Srp.  409. 

W  S  Bob.  M. 
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owner  concurred  in  the  act.  The  Britlah  courts  decided 
just  the  other  way.  They  decided  that  while  a  neutral 
is  entitled  to  put  his  goods  on  the  merohant  vessel  of 
a  belligerent,  ho  is  not  entitled  to  ship  by  an  armed  belligerent 
vessel.  And  that  if  ho  does  so  ship  he  must  be  deemed  to 
have  showed  an  intention  to  resist  visit  and  search,  thus 
placing  himself  under  enemy  protection  and  forfeiting  his 
neutrality,  Wliether  the  Declaration  of  Paris  is  to  be  deemed, 
as  between  the  signatories  to  it,  to  have  wiped  this  offence 
off  the  slate,  must  be  left  to  conjecture, 

Neutral  Goods  shipped  nnder  Convoy. — Die  principle  laid 
down  by  the  British  twurts,  that  the  shipment  of  neutral  goods 
by  an  armed  vessel  of  the  enemy  is  to  be  regarded  as  evidence 
of  an  intention  to  resist  visit  and  search,  ajiplies  equally  to 
the  placing  of  neutral  goods  under  protection  of  convoy. 
Whether  the  convoy  be  that  of  au  enemy  or  of  a  neutral,  the 
implication  is  that  resistance  to  search  is  intended ;  and  the 
neutrality  of  the  goods  is  ijrwo  fiicfo  forfeited.  The  presumed 
intention  to  resist  may  never  be  carried  into  effect,  but  this  is 
not  material  (/).  This  position  may,  of  course,  be  aSect«d  by 
special  treaty  provisions,  but  in  the  absence  of  such  provi- 
sions— and  unless,  agiun,  tie  Treaty  of  Paris  is  to  be  held  to 
have  sanctioned  such  neutral  conduct — the  law  will  be  as  laid 
down  by  Sir  W,  Scott,  in  1799,  in  the  celebrated  case  of  the 
Swedish  convoy,  under  protection  of  whicli  The  Maiia  (/)  and 
other  vessels  seized  were  sailing.  The  American  Government, 
however,  in  1810,  denied  the  right  of  Denmark  to  seize 
American  vessels  which  had  soiled  on  the  outward  voj-age 
imder  protet'tion  of  British  oonvoj-.  and  after  twenty  years 
wf  negotiations  Denmark  agreed  to  compensate  America  for 
the  seizure  of  the  vessels.     War  was  tlien  previuting  between 


(/)  The  MarU,  1  Roli,  Mt);  Th*  Gliuibe,  1  RuU.  IDS. 
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(rreat  Britain  and  Denmark,  and  several  American  Tossels 
pngnged  in  cairj-ing  naval  stores  between  American  and 
Bussian  ports  liad  been  seizod  by  Denmark  on  tJie  return 
voyage,  in  acoordanco  with  tlie  above  right,  which  right  was 
mointfuned  by  Denmark  as  well  as  by  this  country. 


Ininnuioe. 

If  a  vessel  "warranted  neutral"  under  the  marine  policy 
rpsist  tJie  rigbl  of  search  or  sail  under  convoy:  or  if  neutral 
gowls  be  shipped  by  an  armtd  beUIgerent  vessel;  thia  is  to  be 
regarded  as  a  breach  of  warranty  which  voids  the  policy  (y). 
But  such  illegal  acts  mighl,  pvrbaps,  in  Aorne  coses,  lio  attributed 
to  barratry  on  the  part  of  the  captain  and  bo  claimed  against  the 
uudor  writers. 


It  is  the  duty  of  a  neutral  to  snbmit  to  lawful  search,  aad 
if  the  result  of  such  search  be  that  the  vessel  is  carried  to  & 
port  for  adjudication,  it  is  equally  the  duty  of  the  neutral 
master  to  submit.  Kesistnnce  to  search  involves  the  ship, 
as  lias  been  seen,  in  eondemnation ;  and  any  attempt  to  resist 
the  carrjTng  into  port  by  rescuing  the  vessel  from  the  captors 
also  exposes  the  vessel  to  this  sentence.  This  subject — 
Attempt  at  It^oue — ^may  bs  next  reviewed. 

[f)  AniauU.  Sth  ei.  pp.  flOS,  763. 


216      Belligerekt  Ktanxs  against  Neutrals. 


Attempt  at  Rescue. 


Eesoue,  as  we  have  already  Bfton  (A),  is  tfichnicallj  distinct 
from  what  is  termed  liefaptiire ;  the  one  being  the  action  of 
those  ou  board  the  vessel  rescued,  the  other  the  result  of 
efforts  from  without,  I£  a  neutral  vessel  be  seized  and  token 
towards  port  for  adjudication,  and  the  master  and  crew  rise 
and  attempt  to  rescue  her  from  her  oaptors,  such  an  attampt 
is  a  breach  of  neutral  obligation,  and  involves  confiscation. 
The  DkjKiich  (i)  was  a  Danish  vessel  recaptured  after  a  rescue 
effected  by  her  crew.  The  Court  coudemued  the  vessel  "  ou 
the  ground  of  the  parties  liaving  declared  themselves  enemies 
by  this  act  of  hostile  opposition  to  lawful  inquiry." 

If  the  vessel  be  enemy  property,  however,  the  master  may 
look  upon  her  as  already  condemned,  and  beyond  the  risk 
of  harsh  usage  and  personal  inconvenience  to  liimself  and 
crew,  he  may  be  said  to  have  nothing  to  lose  by  an  attempt 
at  escape,  and  there  is  nothing  xinlawful  in  the  attempt  (j). 
He  is,  at  the  same  time,  under  no  obligation  to  make  such 
attempt,  however  meritorioiis  Bucli  conduct  might  be.  '"  SeO- 
raen,"  said  Sir  W.  Scott,  "  are  not  bound  by  their 
general  duty  ns  mnriners  to  attempt  a  rescue;  nor  would 
Ihey  have  been  guilty  of  a  desertion  of  their  duty  in  that 
capacity  if  they  had  declined  it.  It  is  a  meritorioufl  act  to 
join  in  such  attempts ;  but  it  is  an  act  perfectly  Tolnntary, 
in  wliich  each  individual  is  a  volunteer,  and  is  not  acting  aa 
a  part  of  the  crew  of  the  sliip  in  discharge  of  any  official 
duty,  either  ordinary  or  extraordinary  "  (k). 

(h)  p.  120,  tupr*. 

(■)  Tlit^  Catharaiii  Eliztbolli,  &  Bah.  332;  Thi  S^srl  .SlapU  r.  The  Unitti 
StaU4,  9  CraiKh,  hh;  Tbo  Dlnpatcli,  3  Rob.  378;  The  WMhiogtan,  2  Aet. 
30.  n, ;  The  E^iuiklm,  a  Art,  109. 

0)  The  Catliimnii  EUubeUi,  S  Bob,  131.     nit  tiao  mi  (I'J  gtmem!];. 

(t)  Tlic  Two  Friend*.  1  Bob.  271.     nj*  Hao  p.  83,  ,«prt. 
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A  mere  attempt  to  escape  before  taty  poBaeasioii  lins  been 
nsBiuned  by  the  captor,  does  not  draw  with  it  the  «m- 
sequeiice  of  cniideinnfttion  (/).  Ami  if,  na  in  The  Penn- 
lylrania  (wt),  the  raptors  of  a  neutral  vessel,  without  puttinj^ 
a  prize  crew  on  board,  wiilout  lliiKmGeh'es  witli  ordering  bt-r 
(Mimmander  to  cany  the  vessel  iuto  port  for  adjudication, 
witliout  causing  him  to  enter  into  a  binding  agreement  to  so 
proceed,  and  the  neutral  veaael,  in  oonsoquenoe,  miikes  ber 
escape,  Buch  an  escape,  if  tlie  vessel  be  subsequently  captured, 
will  not  be  regarded  as  a  rescue,  and  eo  involving  coufia- 
cation. 

"  If  tlie  crew  of  a  captiurod  veaeel,  or  prisoners  placed  on 
boar<l  a  vessel  in  order  to  be  carried  to  port,  risc'  and  over- 
power those  in  command  of  the  sliip  and  carry  her  iuto  a 
neutral  port,  the  neutral  power  cannot  be  required  to  render 
up  the  vessel  to  tlioae  who  have  thus  been  deprived  of 
their  right  over  her  (n).  It  \a  the  duty  of  the  captors  to 
protect  tlieir  own  interests,  and  if  they  fail  to  efhciently  do 
so  they  cannot  claim  the  interposition  of  neutrals  to  assist 
tLpm"(ti).  An  interesting  illuBtralion  of  thispriuciple  occurred 
during  the  civil  war  in  America  in  1862.  A  British  vessel. 
The  Emily  Si.  Pieire,  liaving  l3een  seized  by  a  Federal 
cruiaer  for  an  alleged  attempt  to  run  the  blocluide,  her  crew, 
nil  but  thre©  men,  were  taken  out  of  her  and  a  prize  crew  of 
fifteen  men  were  put  on  board  with  instructions  to  taie  tlio 
prize  to  rbiladeljihia.  On  the  voyage  tlie  tliree  prisoners — 
the  mofiter,  cook,  and  steward,  who  were  to  have  given  evidencp 
before  th(!  prize  court — overpowered  and  secured  their 
captors,  and  with  the  assistance  of  three  or  four  consenting 
members  of  the  prize  crew,  managed  to  bring  the  vessel  to 


(i)  The  Son  Juan  Battiita.  5  Rob.  33. 
(•■)  1  Act.  13. 

{•,)  luvi  T.  n>  Vttr.  iih'i  JUp.  en. 

{t)   Opininiu  nf  tlin  Atturncj-if  GuMnl  of  tlic  United  States,  Vol.  IH. 
|).  IIT;  VlnrinrMf,  1  H'AMf.  266. 
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Liverpool.  Lord  Riissell  declined  to  restore  the  vessel  to  her 
captors,  as  demanded  by  Mr.  Adams  ou  Lohalf  of  the  United 
States,  declaring  that  suoh  o  resoue,  however  punishable  by 
tlie  law  of  nations,  was  no  offence  against  the  mimicipal  hiws 
of  Great  Britain  (o) . 

The  penalty  of  confiscation  is  applied  to  both  ship  and 
cargo  witliout  distinction,  the  master  being  deemed  to  have 
acted  as  agent  for  the  cargo  (p).  This  is  so,  at  least,  in  the 
case  of  neutral  vessels  and  their  cargoes ;  but  not  so  as  regards 
neutral  property  on  an  enemy  vessel.  In  this  case  the  master 
is  guilty  of  no  breaiib  of  neutral  obligation  in  endeavouring 
to  escape,  and  his  action  is  not,  therefore,  to  prejudice  the 
cargo  (5).  Though  if  the  cargo  owners  be  found  to  have 
connived  at  the  resistance,  or  the  cargo  behrag  to  the  owners 
of  the  ship,  the  case  will  be  otherwise  {>■). 

As  has  been  already  indicated,  the  crew  of  a  oaptiured 
neutral  vessel  ought  not  to  attempt  a  rescue,  as  by  so  doing 
they  expose  the  vessel  and  cargo  to  conflscation.  And  if 
the  vessel  be  warranted  neutral  in  the  policy  of  insnrance,  the 
attempt  at  rescue  will  be  deemed  a  breach  of  this  warranty, 
and  will  void  the  pohcy  {»).  The  crew  of  a  cajitured  bellige- 
rent vessel  may  lawfully  make  sucli  an  attempt,  though  they 
are  ordinarily  under  no  obligation  to  do  so ;  and  if  tlie  attempt 
be  made  and  result  successfully,  tlte  rescuers  have  as  salrora 
a  lien  on  the  ]iro[»erty  salved  by  their  action  (f). 


The  next  neutral  offence  involving  confiscation  is  that  of 
falsifying  or  de3troj"ing  the  ship's  papers. 


(s)  An  interoitiiigaoDountof  tUa  riogaliu'lj-bold  vid  snooMrful  Fi 
witti  tlio  diplanmtic  ooirciipoiiilQUK'  wtuDb  grew  oat  of  it,  appears  in 
Pnpun,  1884-5,  pp.  817— 8J7. 

{p)  The  FraDklin,  1  Act.  lOS. 

it)  Hie  CftUmriiui  EliutbeUi,  S  Rob.  232. 

fr)   t'ld*  retnulu  lut  RcnaUuiras  to  Sestch,  p.  213,  tupra, 

(1)  narrcl"  i>.  Kptisinylon.  "  Thp  nupatoh,"  8  T.  B,  230. 

((J  Th-  T»n  FrI.'iiJ..  -p-.      l\d,  al»  ji.  I3S,  xipra. 
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Capture  and,  in  certain  cases,  Confiscation 
Phoperty   involved   in   Sailing   under 

False   Papers, 
OR  IN    TDE    Suppression    ok    Destruction   of 
Papers. 

(With  Bomarlu  as  to  the  Pnpora  to  lie  carriml.) 
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On  the  esorc-ise  by  a  belligerent  of  the  right  of  visit  (m), 
probably  his  6rst  demand  will  be  to  see  the  sliip's  papers. 
If  these  be  promptly  produced  and  be  fouud  in  all  reepects  ia 
order,  and  there  be  no  other  oircumstanoes  warranting  the 
detention  of  the  vessol,  she  will  be  entitled  to  proc«ed  on  her 
oourse  without  further  interference.  If,  however,  the  docu- 
ments be  not  all  produced,  or  if  on  production  they  bear 
vvidenoe  of  having  been  tampered  with,  or  be  found  in  any 
respect  contradictory — either  as  between  themselves,  or  of 
the  sorroundiDgs,  or  otherwise, — defective  or  ixnsnfisfactory, 
the  belligerent  will  be  entitled  to  carry  the  vessel  into  port 
for  further  cxaminaliou  (i).  If  on  adjudication  it  be  found 
that  the  irregularities  giving  rise  to  the  capture  are  attribut* 
able  to  bad  faith  on  the  port  of  the  master,  condemnation  of 
the  ship  will  be  involved  («-).  Even  if  the  vessel  he  released, 
the  master  may  be  ordered  to  pay  the  costs  of  the  captors  (j^), 
on  the  ground  that  neutral  masters  are  by  the  law  of  nations 
required  to  carry  proper  documents,  and  that  any  loss  or 

M  r.Ap,  144. 

(f)  Tlu>  Amu.  i  Rob.  3Ba. 

(w]  n^  cue*  citol  in  WtiMt.  Int.  Imw,  -hid  Eag.  ed.  SS4.  Ti*  Sliplmt 
Bvt,  hlatth.  TV.  (•«.  38a ;  TV  SpriitfM,  iUd.  434 :  TA*  Fiitrltof.  ibid.  403 ; 
n*  Ltiiiia  A/wm.  ii^d.  107. 

if)  The  ■ubjnrt  nf  ikwIb  will  be  dealt  irith  in  iu  plue.  fWf  p.  ,12a, 
iitfn. 
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charges  eustained  by  the  belligerent  captors  in  consequence  of 
B  neutral's  failure  to  comply  with  this  requireiucnt  must  be 
borne  by  the  defaulter.  And  even  if  the  master  escape  being 
required  to  indemnify  the  captors,  he  will  probably  be  deemed 
to  bavo  forfeited  all  right  to  any  compensation  to  which  ha 
would  himself  be  otherwise  entitled  in  the  case  of  a  capture 
not  warranted  by  the  facts.  Mere  irregularity  resulting  from 
inadvertence,  and  not  accompanied  by  any  cironmstani'es  indi- 
cating mala  fiiles  on  the  part  of  the  master,  while  it  may 
justify  the  bringing  in  of  the  vessel  and  involve  the  master 
in  costs,  will  not  necessarily  entail  condemnation ;  but  irregu- 
larity accompanied  by  misconduct  will  bo  unfavourably  con- 
strued in  a  prize  court  of  the  captors  (,r).  It  is  hardly 
pos&ible  to  define  the  irregularities  which  will  justify  con- 
demnation, or  at  any  rate  warrant  the  bringing  of  the  vessel 
into  port  for  adjudication  ;  each  case  ranst  necessarily  stand 
ou  its  own  merits.  But  if  in  any  case  a  presumption  of 
fraud  or  bad  faith  be  not  rebutted  by  the  master,  it  will  fare 
badly  with  him.  Thus,  the  spoliation  of  papers  is  regarded 
as  misconduct  of  an  aggravated  kind,  and  their  destruction 
creates  a  strong  presumption  of  enemy's  property.  But  the 
spoliation  of  papers  does  not  of  itself  create  an  absolute  pre- 
sumption of  guilt,  to  the  exclusion  of  further  proof,  for  the 
circumstance  may  possibly  have  arisen  from  accident,  necessity 
or  superior  force  (//).  But  if,  coupled  with  spoliation,  there 
be  unsatisfactory  explanations,  or  vehement  presumption  of 
bad  faith,  or  gross  prevarication,  it  is  good  cause  ^or  denial  of 
further  jiroof.  Aa  regards  the  throwing  overboard  of  papers, 
Ijord  Mansfield  observed,  in  Bernardi  v.  MutteiiT.  [s],  that 
while  this  offence  is  universally  considered  a  strong  preenmp- 


(7)  The  N«iitn]]t«t,  3  Bob.  29G. 

(y)  Tb«  pMLumk,  4  Rob.  18a  ;  Tkt  SUplUH  Harl,  mpn ;  Thr 
mpra  ;  Th*  I\l'r)uf,  tufra  ;  Tie  Pinmra,  3  Wheal.  227. 
]p)  Don};.  6R1. 
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tion  of  enemy's  propertj,  the  act  does  not  of  itself  n^ueasarUy 
involve  condemnation.  Generally,  if  papers  bg  destroj'ed,  the 
presumption  18  that  they  related  eitlier  to  the  ehip  or  cargo, 
and  that  it  was  of  material  consequmioo  to  some  intereete  that 
they  should  be  dostrijyed;  though  this  presun]|ition  ib  enpabls 
of  bt'iug  rebutted  (a).  Papera  with  which  the  master  must 
needs  hiive  been  acquainted,  Betting  up  a  false  dcscripiioQ  of 
cargo,  clearly  involve  confiscation.  Thus,  an  attempt  of  the 
master  to  suppress  the  fact  of  there  being  contraband  cargo 
on  board,  by  means  of  fictitious  bills  of  lading,  entails  confis- 
cation of  the  ship  (i).  In  Tlie  Sara/i  CliriKlina  (c),  goods 
otherwise  subject  to  pre-emption  were  confiscated  by  reason  of 
there  being  false  cargo-papers  on  board ;  the  Court  obeerving, 
that  to  entitle  the  owner  to  the  benefit  of  the  rule  of  pre- 
emption a  perfect  bona  fdes  on  his  part  is  required.  And 
papera  setting  up  a  pretended  neutral  destination  are  regarded 
as  evidence  of  bad  faith  on  the  part  of  the  master,  for  which 
he  must  suffer  by  the  coufiacation  of  his  ship  ((/). 

Commenting,  in  T/ie  Frankliu  (rl).  on  the  difficulty  frequently 
met  with  as  regards  the  detection  of  the  offence  of  sailing  to 
a  false  desUnation,  the  Court  observed  that  "  pretences  and 
excuses  are  always  resorted  to.  the  fallacy  of  which  can  seldom 
be  completely  exposed  ;  and  therefore,  without  undertaking 
the  task  of  exposing  them  in  a  particular  case,  tlie  Court  had 
been  induced  to  hold  generally  in  each  case,  that  the  certain 
fact  shall  jirevail  over  the  dubiouH  esplanations." 

A  ve*tsel  which  Kuooe.«'iod  in  delivering  a  contraband  cargo, 
and  was  captureil  on  the  return  voyage,  was  condemned  on 
the  ground  that  the  euoceas  of  the  adventure  hod  been  oh- 


(a)  Tka  Twa  Btotbon,  I  Rob.  133. 
(1)  Ths  lUiJinuind,  6  lUb.  323. 
(c)  1  Rob.  2*1. 

(rf)  TboPtuUiD.  3  Rob.  221;  Tho  Edward,  4  Rob.  (IB;  Tliu  RiuigiT,  6 
Bub.  136. 
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tained  by  meaiis  of  false  pupere  (./').  In  this  case  Eolieiooiis 
was  the  offence  regarded  tbtit  tlie  cargo  was  coodemDed  as 
well,  notwithstanding  that  it  had  not  been  purchased  with 
the  proceeds  of  the  contraband  goods,  and  did  not  belong  to 
the  owner  of  the  ship. 

If  some  papers  be  produced  on  demand  and  others  be  with- 
held or  concealed,  it  is  not  necessarily  fo  he  assumed  that  the 
latter  are  to  be  fully  credited,  "  If  such  a  rule  were  est,ah- 
lished  as  a  principle  of  the  Court,"  said  Hir  W.  Scott,  in  The 
Cahjpm  {g),  "  it  would  let  in  an  infiDity  of  fraud,  and  make  it 
the  easiest  thing  in  the  world  to  protect  the  chief  hulk  of 
property  in  any  case  by  giving  up  some  part  upon  the  pre- 
tended disclosures  contaiued  in  these  concealed  papers.  The 
more  reasonable  rule  would  he,  that  where  there  is  one  set  of 
papers  admitted  to  be  false,  and  another  set  coming  out  of  the 
same  hands,  that  the  whole  Ih  thrown  into  a  state  of  uncer- 
tainty and  doubt"  (A).  "  The  papers  alone,"  said  Erie,  C.  J., 
in  Itiibbs  V.  Heuiiing  [i),  "  are  not  a  breach  of  neutrality  so  OA 
to  work  a  forfeiture  of  the  ship ;  they  are  only  evidence  from 
which  a  cause  of  forfeiture  can  be  inferred.  They  may  be 
evidence  either  of  enemy's  property,  or  of  destination  to  a 
blockaded  port  or  to  an  enemy's  port  with  contraband,  and  so 


(/)  The  Nmiit,  S  Hub.  122.     Also  The  Mnr^arot,  1  Act.  336. 

is)  3  Bob.  ISS. 

(A)  The  following  extmot  (rom  rin  "AttMUtiun  on  hringing  in  Paper* 
Cnuoeded  "  (SUry  on  Fitie  CourU,  p.  3DD),  is  interesting  oa  on  iUuatntioD 
of  tlie  expedient*  resorted  to  for  coci^atlincnt  on  the  one  hand,  and  nf  deler- 
miofd  effort*  at  disoovery  on  the  other; — "  ....  And  Iho  day  aft«r  the 
Mptare  he  (■.<-,  the  oommuider  of  the  copturing  Tew«l]  found  the  paiwl  of 
pipere  and  writinpi  hereunto  uineied,  miirked  with  the  letter  A,  made  fuit 
to  the  end  of  >  twine,  and  tloved  awaj  and  oonrcaled  amon^t  the  bread ; 
that  the  day  foUowing  he  found  the  parcel  of  papers  and  wriliugg  hereunto 
illwi  annexed,  narked  with  the  letter  B,  oonvoaled  In  a  Inn  of  riro ;  and  thn 
two  parcela  of  papers  and  arrilingn,  Tnarked  villi  the  letter  C,  coDocaln]  in 
two  bins  of  calavaDoea," 

[1}  31  L.  J.  c.  P.  m. 
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be  ovidenc©  on  which  the  judge  roay  find  a  came  of  forfeiture 
])roved ;  but  they  are  in  theniBi-lves  no  CJiiise  of  forfeiture. 
The  language  of  Sir  "\V.  Soott,  in  the  cose  of  Tlw  Franklin, 
speaking  of  simulatedpapers,  and  Niying  that  'this  fraudulent 
conduct  justly  subjects  the  ship  to  condemnation,'  must  be 
taken  with  reference  to  the  question  before  him,  whether  the 
ahip  should  he  confiscated  as  well  as  the  contraband  cargo ; 
and  his  decision  is  in  the  affirmative,  and  rightly,  if  the  ship- 
owner was  knowingly  conveying  contraband  to  an  enemy's 
|K)rt,  o(  which  kiiowlwige  papers  indicating  a  false  destination 
would  raise  a  presumption."  The  Court  further  observed 
that  the  plaintiff  had  not  been  shown  to  be  responsible  for  the 
ship's  papers,  nor  for  any  other  goods  than  his  own. 

If  disorepancries  be  found  to  exist  between  the  depositions  of 
the  master  and  crew  on  the  one  hand,  and  the  ship's  papers  on 
the  other,  the  conviction  of  the  Court  must,  as  a  general  rule, 
be  kept  in  equilihno  till  if  can  receive  further  proof ;  but  this 
is  not  a  fixed  rule,  and  each  ease  must  he  regarded  on  its  own 
merits  {j). 

If  a  neutral  master  \iq  found  guilty  of  fraudulent  miscon- 
duct as  regRrd.s  the  ship's  paprs,  the  vessel  will  be  subject  to 
condemnation  ;  and  if  the  cargo  be  of  the  same  ownership, 
or  it  appear  that  the  cargo-owners  were  privy  to  the  fraud, 
the  cargo  will  presiunahly  share  the  fate  of  the  ship.  So  that 
the  principles  as  to  confiscation  a}iplicable  in  the  cose  of  car- 
riage of  hostile  despatches  {};),  would  doubtless  equally  apply 
in  Ihe  case  of  false  or  irregular  papers.  But  the  circumstance 
that  false  paj*r8  relative  to  the  cargo  bo  found  will  not 
necessarily  condemn  the  ship.  For,  as  was  observed  by  Sir 
W.  Scott  in  The  Cii/ffjum  {/},  "  evidence  respecting  the  cargo 


O)  Tli«  VigiUntu,  1  Rob.  I 
(I)    m*  p.  30S,  mprm. 

m  1  Rob.  168. 


;  The  Odin,  iM.  3(3. 
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does  not  generally  affect  the  ship,  ae  it  may  frequently  hap- 
pen that  the  owners  of  the  cargo  will,  from  lust  of  gain,  put 
on  board  false  papers  without  the  knowledge  or  privity  of  the 
owners  of  the  ship.  But  it  is  a  very  different  case  when  the 
ship  and  cargo  belong  to  the  same  persons ;  although  I  will 
not  say  that  false  papers  would,  even  in  each  a  case,  neces- 
sarily lend  to  condemnation  of  the  ship." 

It  is  the  duty  of  the  mast«r  to  produce  all  his  papers,  and 
least  of  all  to  withhold  his  instructions  (»/t).  And  if  he  have 
an  alternative  destination  the  fact  should  so  appear  on  the 
papers,  otherwise  belligerent  cruisers  may  he  misled  (n). 
General  clearances  (as  to  the  East  or  "West  Indies),  if  not 
absolutely  illegal,  are  highly  objectionable :  and  if  resorted  to 
should  be  accompanied  by  an  affidavit  that  the  cargo  contains 
no  prohibited  goods  (o).  Tlie  master,  also,  is  required  to  have 
knowledge  of  liis  cargo.  AVhatever  may  be  the  rule  in  times 
of  peace,  in  times  of  war  the  master  must  be  prepared  to 
answer  all  reasonable  enquiries  as  to  his  cargo  [p).  He  must 
not  aver  ignorance,  but  if  prejudiced  by  imposition  practised 
upon  him,  he  must  seek  redress  from  those  by  whose  action  ho 
has  been  made  to  suffer  (?). 

The  Papers  to  be  Carried. — The  proofs  of  neutrality,  and 
the  documents  hitherto  held  to  be  necessary  in  order  to 
establish  a  vessers  neutral  character,  and  which,  in  conse- 
quence, neutral  masters  are  expected  to  produce  when  called 
upon  to  do  so,  are  the  following  {r) : — 

1.  The  Flag. — This  is  the  most  obvious  badge  of  the 
vessel's  national  character,  and  Sir  W.  Scott's  remarks  in 

(ut)  The  Cuooordi^  1  Bob.  120. 

(n)  The  JnlTrnu  Amui,  1  Rub.  ISO. 

(n)  The  Eenrom.  I  Rob.  6. 

\p)  liul. 

{q)  The  Suwn,  6  Rob.  461,  and  p.  309,  au]/r». 

(r)  Am.  Iiuoe,,  Etb  ed.  p.  OH. 
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Thf  ElizaMh  (infra),  Mablish  the  importanoe  attached  to  it 
in  the  ease  of  the  vessel,  though  not  of  theoiirgo(«).  Anil  Sir 
C.  Itohinsfin  hiia  subjoined  a  note  to  the  case  of  T/ie  Etlzabelh, 
Btatiog  that  (0  in  The  Vrccde  Scltal/j/s  the  Court  kid  down 
the  distinction  as  to  hostility  of  character  between  ship  and 
cargo  in  tlie  following  terms : — "  A  great  distinction  has  been 
always  made  by  the  nations  of  Europe  between  ships  and 
goods ;  some  countries  hare  gone  so  far  as  to  make  the  flag 
and  pass  of  the  enemy  conclusive  on  the  cargo  also,  but  this 
country  has  never  carried  the  principle  to  that  extent.  It 
holds  ihe  ship  bound  by  the  character  imposed  upon  it  by 
the  authority  of  the  government  from  which  all  the  doeu- 
mouts  issue.  But  goods  which  have  no  such  dependence 
upon  the  authority  of  the  state  may  be  differently  consi- 
dered," 

For  the  purposes  of  insurance  a  ship  warranted  neutral 
must  bear  no  other  flag  than  that  which  was  neutral  -ra  the 
inception  of  the  risk.  If  warranted  of  any  given  national 
character,  she  must  bear  the  flag  of  that  and  of  no  other 
nation. 

2.  The  Fauport,  Sea-brief,  Sea-letter,  or  Fau. — This  is  n 
certificate  granted  by  authority  of  the  neutral  state,  giving 
permission  to  the  master  to  proceed  on  the  voyage  proposed, 
and  declaring  that  while  on  such  voyage  the  ship  is  under 
protection  of  the  neutral  state  («).  It  is  indispensable  to  the 
«ifety  of  a  neutral  ship,  and  no  vessel  may  disown  the 
national  character  so  ascribed  to  her(r).  "It  is  the  estft- 
blished  rule,''  said  Sir  W.  Scott  in  The  EUzaMh  {x),  "  that  a 
vessel  sailing  under  the  colours  and  pats  of  a  nation  is  to  be 

(•)   HiirBlKiTheSDncwM,  1  Dobs.  181  :  ud  The TreedeSchoI^,  ift/n. 

(0  6  Rob.  i.  not. 

[u)  Tha  Vlt(jtu)lla.  1  Bob.  I  :  Tha  Vtvoda  ScholtTi,  mpra. 

[■)  Tb«  ViitiUntik,  Mjn ;  Tlie  Vrmd«  Sohol^,  mpn. 

(»)  t  Hob.  4. 
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considered  as  clothed  n-it]i  the  national  character  of  that 
country.  "With  goods  it  may  be  otherwiee,"  And  in  Tht 
Hoop  {>/),  his  lordship  refused  to  restore  the  vessel  to  an 
individual  laying  claim  to  if,  but  whose  name  did  not  appear 
on  the  ship's  pass.  The  pass  should  also  contain  the  master's 
name  and  address ;  the  name,  ownership,  description,  and 
tonnage  of  the  vessel ;  the  nature  and  quantity  of  the  cargo, 
with  its  origin  and  destination,  and  any  other  details  whicli 
the  oirciimstanoes  of  the  particiJar  case  may  seem  to  render 
advisable.  As  additional  evidence  of  neutral  ownership,  the 
vessel  is  sometimes  herself  stamped  with  the  nationality  of 
the  owners.  Thus,  T/ie  EUze  (s),  seized  in  1854,  bore  brande<l 
on  her  deck-beams  the  words  "  Banish  property,"  together 
with  (he  royal  initials. 

A  distinction  is  aoraetimeB  set  up,  notably  in  New  York, 
between  the  pass  or  passport  and  the  sea-letter  or  brief,  the 
latter  supplying  more  partionlarly  the  details  already  men- 
tioned relative  to  the  cargo.  But,  generally  speaking,  both 
terms  have  the  same  meaning  {a). 

3.  The  Begiiter,  or  Certiflcate  of  Begiitry,  showing  to  whom 
and  to  what  port  the  vessel  belongs ;  and  bearing,  as  being 
signed  by  some  olTicer  of  customs,  a  certain  stamp  of  public 
authority.  As  regards  insurance,  this  document  is  not  indis- 
pensable in  order  to  comply  with  a  neutral  warranty  if  the 
ship  possesses  other  documents  from  which  her  neutral 
character  may  be  decisively  ascertained.  So  it  was  held  in 
the  United  States,  where  the  vessel  had  a  sea-letter  but  no 
register  (6). 

(y)  1  Bob.  13S. 
(i)  a*  L.  T.  170. 

\a)   Vidf  own  dtnl  Am.  Iiuce.,  Gth  ed.  p.  615. 

(i)  Barkrry.  Vhanix  l»M.t\.„SjB\nt.  a37,nltod  1  PliiU.  Iiurp.,  N>..  808; 
ud  »'«U  p.  230,  iufrt. 
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4.  The  Bill  of  Sale. — This  document  ia  useful  in  oases 
■where  the  6ag  and  tlio  build  of  the  vessel  appear  out  of 
harmony,  in  order  that,  by  its  means,  belligerents  may  he 
eatisfled  that  the  vessel  was  purchased  before ;  or  captured, 
legally  condemned,  and  purchased  since  ;  the  declaration  of 
war  (r). 

5.  The  Muiter-rall  (nUe  d'Ajuipage),  or  Ship's  Articles,  as 
containing  the  names,  uges,  quality,  placo  of  residence,  and, 
especially,  the  place  of  birth,  of  every  person  of  the  sliip's 
company.  A  strong  suspicion  must  naturally  be  created  if 
the  majority  of  the  crew  be  found  to  consist  of  foreignere,  or 
still  more  it  they  be  enemy  subjects  ((/). 

(i.  The  Charter-party,  in  the  cose  of  chartered  vessels;  as  it 
serves  to  authenticate  many  of  the  facts  on  which  the  proof 
of  neutrality  must  rest  (r). 

7.  The  Log-book,  faithfully  kept.  In  the  raise  of  a  steam- 
ship, no  doubt  the  engineer's  log-book  would  also  be  called 
fiir  by  captors. 

S.  The  Bill  of  Health,  -which  is  a  certificate,  properly 
authenticated,  tliat  the  ship  cotdvs  from  a  place  where  no  in- 
fectious distemper  prevails. 

i>.  Bills  of  Lading,  Invoices.  Certificates  of  Or^in,  and  any 
other  proofs  of  the  national  character  of  the  cargo.  The 
"  captain's  copies  "  of  the  bills  of  lading  and  the  invoices  can  no 
doubt  be  easily  faWfied  or  fabricated  where  fraud  is  intended, 
and  thoy  carrj-  with  them  less  authenticity  than  attaches  to 
documents  of  a  more  official  character.  Nevertheless,  in  the 
abaenoe  of  any  oiroumstaaoefl  indicoting  fraudulent  intention, 

(<)  The  Adriua.  1  Bub.  317;  Tha  Katen,  AKob.  ISS;  Manhkll,  tnaee, 
til ;  TV  Jrnwr.  SUltli.  Fr.  ft.  18T :   Tlu  tirfplUn  Hart,  ibU.  388. 
(i)  Tha  SbtM*.  tapnu 

aS 
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they  are  valuable  as  evidence  of  the  plaoe  of  Bhipment  and  of 
destination,  and  probably  as  to  the  shippers  and  consignees. 
Certificates  of  origin  were  generally  deemed  necessary  during 
the  continuance  ot  the  French  wars,  in  order  to  prove  that 
the  goods  were  the  subject  of  legal  transport.  In  The 
Springbok  (/),  the  absence  of  invoices  from  on  board  a  vessel 
in  time  of  war  was  characterized  as  a  suspicious  eiroumatanoe. 

10.  Any  dooumenta  which  have  to  be  carried  in  accord- 
ance with  espress  treaty  proviaions  {g). 

Although  the  absence  of  a  document  ordinarily  deemed 
requisite  will  not  of  itself  involve  the  veesel  in  condemnation, 
it  may  well  be  that  the  failure  to  produce  the  document  will 
be  held  to  justify  the  captors  in  bringing  the  vessel  in  for 
adjudication. 


Insurance. 

"  lu  order  to  be  neutral  within  the  meaning  of  the  warranty, 
so  a^  to  be  protected  against  hustile  captui'e,  the  ship  muet  be 
furnished  with  all  those  dotuments  and  proofs  of  the  neutral 
cliaraetor  of  herself  and  her  c^rgo  required  to  be  on  board 
either  by  the  law  of  nations  or  by  the  regulations  of  international 
treatie8"[A).  A  warranty  of  neutrality  requires  that  the  owner- 
ship of  the  property  ahall  be  in  accordance  with  the  warranty, 
and  that  the  property  shall  be  accoatpaaied  by  the  usual  evidenoe 
of  neutrality  \i),  or  by  such  evidence  as  may  he  required  by  treaty 
enactments.  Thus,  in  1778,  a  ship  "warranted  American  pro- 
perty," which  was  seized  by  a  French  privateer,  and  ultimately 
released,  was  proved  to  have  sailed  during  a  portion  of  her 

(/)  BlatfX.  Fr.  Ca.  4SS. 

(S)  ToOnd  T.  Bdl,  8  T.  H.  4M. 

{h)  AmoQld,  oLh  ed.  p.  OH. 

(0  SiffUn  r.  Lee,  3  B.  *  P.  N.  B.  181. 
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ToyagP  without  any  passport.  A  treaty  between  Frnnce  and 
America  provided  that  such  a  dooumt'nt  should  b«  cnrriml,  and 
tlio  Court  decided  that  the  non-compliance  with  llio  tron^- 
roquirementa  diethargtMl  the  undcnrritors ;  tho  wananty  not 
uieoniug  merely  tlmt  the  ship  was  AiUfrirau  property,  but  that 
ahd  vas  entitled  to  all  tlie  privilc^s  of  tho  American  flag,  and 
free  from  all  inoonvenieneps  orising  from  liability,  utring  to  non- 
com[diaiiL'e  with  treaty,  ti)  bd  otherwiae  regarded  (it).  And  in 
another  rnsef/).  where  an  American  ship  wsb  condemned  in  tho 
Freneh  Courts  for  not  cnrryiag  a  list  of  her  crew  according  to 
the  treaty  model,  the  Conrt  of  King's  Uenoh  held  this  sentence 
to  be  a  coDcluBiTe  folsihcation  of  neutral  warranty,  wit)iout 
inquiring  whether  the  reesel  was,  as  a  fact,  neutral  or  not. 
Again,  in  Baring  v.  Claggtll(m),  where  the  sea-letter  did  not 
contain  the  master's  name,  as  by  trealy  reiiuirvd,  the  Court 
decided  that  the  warranty  of  neutrality  was  not  aatislled,  as  the 
ship  had  not  such  a  sca-Ioltcr  as  was  required  by  treaty.  Thua, 
in  I'oltard  \.  Betliii),  it  was  observed  that  "where  a  State  in 
amity  witJi  a  belligeroni  power  has  by  trealy  agreed  tliat  the 
sliips  o(  their  subjects  shall  only  have  the  character  wlien  fur- 
nished with  ct'rtaia  jiredse  documents,  whoever  warrauta  a  ship 
aa  the  jiroperty  of  such  subject  should  provide  himself  with 
those  evidences  whicli  have,  by  the  oountiy  to  which  it  belongs, 
been  agreed  to  be  the  necessary  proof  of  that  character."  In 
another  case — Brll  v.  Cartlain  (o)— of  documents  deficient  in  re- 
spect of  treaty  reqnirements,  the  underwriters  were  held  dis- 
chargi>d,  though  the  sentence  of  condemnation  also  prix-eeded 
on  iitlier  grounds. 

And   where  a  tihip  waa  condemned  for  not  producing  the 

docnmenta   required   to   establish   her   neutrality,   which  waa 

ranted  in  tlie  policy,  the  insurance  was  declared  to  be  voided ; 

ngh  if  the  master  had  produced  the  documents  in  question, 

B  vesfiel  would  have  been  subjccte<l  to  condemnation  on  the 


(*}  Rich  r.  PsrtPT,  TT.  R.  703. 

{()  (ipyn  r.  A^Iar.  7  T.  R.  Ml. 

(■]  S  B.  ft  P.  101 :  Kiul  5.  C  in  error,  t  Eut,  398. 

(■]  8  T.  R.  *34.  and  Puk'i  Inaoft.,  8th  «d.  731. 

(•)  t4  Sut,  3U. 
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evidence  of  prohibited  Bailing  contained  in  the  said  doou- 
mentsf;)). 

But  while  a  veKsoIiuustcan-j'  all  documents  required  by  treaty, 
and  in  the  etrict  form  of  the  requirements,  a  neutral  shipowner 
IB  under  no  ohligation  to  provide  himself  with  every  document 
that  belligerent  powers  may  require  purely  by  thoir  own  private 
ordinanceB  ;  and  the  wtint  of  such  documents  will  not  forfeit  a 
neutral  warranty  {q). 

Thus,  wliere  an  American  vessel  had  been  condemned  in  a  Canisli 
prize  court  on  the  ground  that  her  8eu  passport  had  not  been 
notarially  certified,  the  defendant  undetwritera  were  called  upou 
by  the  Court  to  show  how  auch  a  requirement  eame  within  eitlter 
the  provisions  of  the  general  law  of  nations,  or  of  any  relative 
international trBaty(r).  Similarly,  in  Le  ChtmiiiaiU  \.  Allauli{s), 
it  was  in  effect  held  that  cimdemnatiou  on  the  ground  that  the 
ship  had  no  re^ster  did  not  dis<:harge  the  underwriters,  unless 
they  could  show  that  the  carrying  of  tliis  ddcuiueut  was  uecoasury 
in  the  foregoing  sense. 

But  the  aliove  implied  con'HtionB  relate  only  to  inauraueos 
effected  for  the  shipowner,  and  not  to  those  effected  for  uargo- 
ownets.  For  Lord  Elleaborough,  in  Carruthera  v,  Grai/  ((),  held, 
that  there  was  no  imphed  warranty  on  tlie  part  of  the  gooda- 
owner  that  the  ship  aliould  be  properly  documented.  And  iu 
Buolhcr  case,  where  the  iusurauce  was  on  goods,  and  the  vessel 
was  condemned  for  not  being  i>roperly  documented,  the  under- 
writers were  held  not  to  be  discharged  {u) ;  and  on  this  case 
being  menUoned  in  hell  v.  Carilairt,  Lord  Ellenborough  approved 
it,  observing  that  in  an  insurance  on  goods  "  the  owner  of  the 
goods  lioa  no  concern  in  the  obtaining  of  the  proper  documents 
with  which  the  vessel  is  to  be  furnished  for  the  voyage ; "  the 
oaso  being  otherwise   where   the   ship   herself  is  concerned. 


(p)  Steel  e.  Laoy,  3  l^uut.  S8(. 

is)   l'\dt  aot«,  Amould,  fith  ed.  p.  £18. 

(r)  Bell  r. BromGcld,  16  Eut,  3GH.  SeealnoFrioe  F.Bell,  1  Euat, 663, uid 
Bell  V.  CarRtairs,  itipra. 

(>)  1  Taunt.  3fi7. 

(()  3  Camp.  U2;  S.  C.  I S  Ewt,  36.  See  aUo  DobU  r.  HMuung.  84  L.  J. 
(C.  P.)  IIT.  122:  IT  C.  B.  N.  8.  7B1. 

[«)  Dawaoa  r.  Atty,  7  East,  367.    Si*  njno  Carrutlisn  r.  Uraj,  iiipn. 
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Marshall  and  Phillipi  ooDsidcT  this  distinrtioo  very  quostioo- 
ablo,  but  it  ha§.  in  fact,  b(>eii  adopted  by  the  Huj^Usb  Coorta. 
Anioiild(^)  is  also  in  aooord  with  it. 

During  the  great  French  wars,  trade  with  the  Contineat  waa 
carripd  on  by  munns  of  simulated  pajiers ;  but  it  was  uuifonaly 
lipid  by  our  Courts  that  condemnatiuos  on  that  ground  dis- 
charged the  underwriters  in  the  absence  o(  uu  uxprHse  liuonco 
in  the  policy  to  carrj-  sui-h  papers  Jy).  And  tUs,  although  it 
was  notorious  that  the  trade  protected  by  the  jiolicy  could  bo 
carrieil  on  in  no  other  way,  and  that  the  poasussion  of  such 
]>apers  actually  tended  to  diminish  the  risk(i).  The  d^K^ision 
vas  the  same  where  the  fact  of  carrying  simulated  papere  was 
apparently  ono  at  least  of  the  efficient  causes  of  coudeiu nation. 
IjiKilting  at  the  terms  of  tho  sentence  of  condemnation,  Haid  the 
Court  in  Ottv»U  v.  Vtgnr  (a),  the  carrying  of  simulated  papers 
must  be  regarded  as  one  of  the  grounds  of  forfeiture ;  and  aa  the 
policy  conlnintxl  no  leavo  to  carry  such  papers  the  loss  could  not 
be  charged  against  the  underwriters.  In  this  case  the  ship  had 
been  condemned  by  enemy  captors  on  various  grounds,  and  the 
underwriters  disclaimed  liability  on  the  plea  that  one  of  these 
grounds  was  the  carrying  of  simulated  papers,  for  which  the 
polic}'  contained  no  permission.  The  Court  decided,  in  eSeot, 
that  the  underwriters'  tnutentioa  was  well  founded,  and  that, 
however  ungracious,  in  the  particular  circumstances,  was  this 
defence,  the  breach  of  the  ineurunce  ctmditions  must  bo  held  to 
have  Toided  the  policy.  Of  course,  if  the  policy  contains  a  licence 
to  carry  simulated  paper*,  and  the  ship  is  condeiniued  fur  carrying 
them,  the  underwriters  will  be  liable  (&).  The  above  oases 
answer  an  enquiry  of  Lord  Slansfield,  referreil  to  in  Steele  v, 
irfwy,  iiifira,  as  to  the  necessity  for  permission  to  cany  such 

khas  been  held  in   the  United  Slates  that  the  carrying  of 
xnuufl  papera  is  a  breach  of  neutral  warranty.    Thus,  where 

»  InsM.,  Blh  ed.  II.  873. 
(y)  AnuniU.  Gth  «d.  6T). 

\f)  UoTMBya  r.  Laahisgton,  15  Tamt,  *t,  bo.  IS12 ;  8  C*mp.  B5.    See  sbo 
FomlD  r.  OiireU.  3  Cknp.  3.K,  so.  ISIS;  1  U.  &S.  393;  nt.  p.  iOl,  in/ra. 
{■)  I A  Eiut.  TO. 

[1}  BkU  r.  BtoroBxia,  11  Kwt,  3ftt. 
{i)  AnioaM,  &lli  ei.  GT^,  u. 
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certain  papers  relating  to  a  former  shipment,  written  in  sympa- 
thetic ink,  were  found  concealed  in  a  cask  on  board,  a  mystery 
being  in  consequence  thrown  over  the  shipment,  the  under- 
writers were  discharged  (d).  Concealment  of  papers,  as  justify- 
ing carrying  into  port  for  adjudication,  has  also  been  held  by 
the  United  States  Courts  to  amount  to  a  breach  of  neutral 
warranty  {e). 

In  the  same  coimtry  it  has  been  held  that  the  mixing  of 
belligerent  with  neutral  goods  and  carrying  them,  so  disguised, 
as  neutral,  is  a  breach  of  neutral  warranty,  and  will  void  the 
policy  as  to  the  whole  of  the  neutral  cargo  (/). 


We  will  now  pass  on  to  the  consideration  of  the  conse- 
quences to  neutraLs  of  engaging  in  the  privileged  trade  of 
the  enemy. 


{d)  Carrere  ▼.  Union  Insee,  Co.^  3  Har,  ^  John.  324 ;  1  Phillips*  Insce., 
No.  809. 

(t)  Livingtton  ▼.  Maryland  Inaee.  Co.y  Cranch,  536;  I  Phillips*  Ixisoe., 
No.  809. 

(/)  Fhosnix  Lutce.  Co,  v.  Pratt,  2  Bhin.  308  ;  Schultz  v.  Irnce,  Co.  of  X,  Am,^ 
3  JTash.  C.  C.R,  117. 
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CAPTURE  AND  COSFISfATlOS  OF  rHOPr.RTY  IINQAGKD 

I>f  THE 

Pbivilegeo  Trade  ot'  the  Esemv;  Sailikg  under 
Flag  axd  Pass  ok  the  Exemy(^);  Engahino 
IN  Illicit  Tb^vme. 

(Tho  "  Contimious  Vovago"  Quuation.) 


It  WM  in  former  times  common  for  a  Slat«  to  restrict  to  the 
Teaeela  of  it*  own  Bubjecla  all  carrying-trade  between  the 
mother  oountrj'  and  its  colonies,  and  a  similar  Kmitation  was 
enforced  as  regards  the  national  eoasting  trade.  Thus,  tho 
coasting  trade  of  the  British  Isles  and  possessions  waa,  at  one 
time,  limited  (o  British  Teasels,  and  this  restriction  has  not 
been  a  gr^at  while  abolished.  {Vidp  U  &  18  Viot.  o.  5.) 
But  the  ancient  barriers  against  a  free  carrying-trade  have 
now  been  generally,  if  not  entirely,  removed  in  tlie  cose  of 
over-seaa  trade,  and  probably  in  most  cases  of  I'oasting  traffic. 
But  BO  long  as  such  barriers  existed,  it  was  by  the  onmmon 
law  of  nations  deemed  unlawful  for  neutrals  on  the  out- 
break of  hostilities  to  engage  in  a  trade  closed  to  them  in 
times  of  peace.  If  they  did  this,  their  property  so  employed 
was  liable  to  seizure,  as  being  devoted  to  service  of  the  enemy. 
This  principle  is  embodied  in  what  is  commonly  known  as 
the  "Rale  of  the  War  of  1756."  During  that  war  the 
French,  finding  their  colonial  trade,  owing  to  the  British 


(0)  Pp.  W  tl  vg.,  ■^ra,  in«7  be  referred  I 
bUMte  tram  boatile  owDmhip. 


of  flctitione 
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maritinio  supremacy,  entirely  destroyed,  removed  the  exirt- 
ing  restrictions  and  threw  the  trade  open  to  the  Dutch,  who 
■wore  neutrals.  They  issued,  in  faot,  to  Dutch  vessels,  special 
licences  or  passes  expressly  authorizing  thera  to  trade  between 
Franoe  and  her  colonies,  while  they  at  the  sanio  tijuo  con-  . 
tinned  the  prohibition  as  regards  all  other  neutrals.  The 
British  Government  in  oonsequenoe  issued  instructions  order-  I 
ing  the  seizure  and  condemnation  of  any  Dutch  vessela 
availing  themselves  of  this  privilege ;  the  cargoes  to  be  con- 
demned with  the  ships,  "  It  is  a  sound  principle  of  tlie  law 
of  nations,"  said  Sir  W.  Scott,  in  T/ie  Jiendnl/or;/ {/i),  "that 
you  are  not  to  relieve  the  distresses  of  one  belligerent  to  the 
prejudice  of  another;  any  advantage  that  you  may  obtain 

from  such  an  act  will  not  make  it  lawful You  are  not, 

from  a  prospect  of  advantage  to  yourself,  or  from  any  other 
motive,  to  step  in,  on  every  outcry  for  help,  and  rescue  the 
belligerent  from  tlia  gripe  of  hia  adversary."  The  same 
principle  was  laid  down  in  terms  of  ec^ual  clearness  and 
force  in  various  other  crises,  notably  in  The  Immanuci  {i), 
Wilhelmina  (J),  Prondnitm  (/■),  ^nna  Cuthanna  (/).  and  The 
Trow  Anna  Vitlhnrimt{in).  "Vessels  so  engaged,"  observes 
AVheaton,  "  were,  in  the  judgments  of  the  Courts,  to  be  con- 
sidered like  transports  in  the  enemy's  service,  and  hence 
liable  to  captme  and  condemnation,  upon  the  same  principle 
with  property  condemned  for  carrying  militaiy  persons  or 
despatches"  (n).  In  the  British  Courts  this  principle  has 
been  held  to  apply  not  merely  in  circumstances  such  as  those 
giving  rise  to  the  Rule  of  1756,  but  to  all  cases  in  which 


ii)  4Rnb.  App.  A. 
(1)  3  liol).  loO. 


(Jt)  4  Bob.  HI. 

\i)  2  Bob.  197. 

\f)  4  Rob.  107. 

(m)  6  Bob.  161.  »•;<&  b1«0  The  Vigilnntia,  I  Bob.  1;  The  Allianr*,  niaU-h. 
JV.  (.'a.  201 :  The  Mia,  1  »»//.  SDi  ;  B  Cruwh,  161 ;  The  Aurora,  ihij.  3U3  ; 
TV  Himm.  ihid.  m ;  !%€  Aru^bu,  3  Wluut.  100. 

(»)  Int.  L«w,  3  En^.  «1.  p.  6U. 
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neutrals  engage  during  war  in  a  trade  not  open  to  tliem  in 
times  of  peaoe.  This  general  application,  however,  bos  been 
oontroverted  hy  American  statesmen,  and  was  at  one  time  a 
fruitful  source  of  contention  between  that  country  and  Great 
Uritain.  As  a  coacesyon  to  representations  in  this  respect, 
indeed,  modified  instruotiona  were  issued  by  the  British 
Government  in  January,  17118,  in  virtue  of  which  neutral 
vessels  were  allowed  to  carry  on  a  direct  comiuerce  between 
the  colony  of  the  enemy  and  their  own  country  (o).  But 
owing  to  the  altered  conditions  now,  as  already  mentioned, 
prevailing,  this  tlifFerenoe  of  opinion  is  hardly  likely  to  be  a 
source  of  difficulty  in  the  future.  The  Ilule  was,  indeed, 
apparently  entirely  over-ridden  in  the  war  of  1854  by  a 
British  Order  in  Council,  declaring  that  "the  subjects  or 
citizens  of  any  neutral  or  friendly  state  shall  and  may, 
during  the  present  hostilities  with  lluasia,  freely  trade  with 
all  ports  and  places  wheresoever  situate,  which  shall  not  be  in 
a  state  of  blockade." 

In  r/ic  Juliana  (;»),  a  neutral  vessel  captured  by  Ibo 
British,  on  a  voyage  between  France  and  Senegal,  then  a 
French  colony,  the  Court,  after  much  investigation,  decided 
tbat  France  had  been  accustomed  to  leave  the  trade  of 
Senegal  open  to  foreign  vessels,  and  therefore  decreed  resti- 
tution of  the  vessel  to  the  neutral  claimants. 

In  The  Jirbecca  (g),  an  American  sliip  seized  for  carrying 
cargo  between  8urinam  and  Amsterdam,  the  Court  restored 
tlie  vessel,  but  refuse<l  to  allow  freight  on  tbe  cargo  cou- 
demned.  In  T/te  America  (r),  where  a  similar  vessel,  bound 
from  Mauritius  ostensibly  to  llamburg,  was  seized  for  pro- 
ceeding to  a  French  port,  the  oargo  was  condemned,  freight 


(«]   nJtTiti-  RouUvud  BHtj,  2  Rob.  S43. 
Ip]  i  Boll.  3SS. 
\i)  3  Rob.  101. 
{r)  3  Bob.  3S. 
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being  refused.  The  shipowner,  iQ  claiming  freight,  oon- 
tendod  that  the  deviation  was  fraudulent  on  the  part  of  the  j 
master,  and  thnt  it  was  hard  that  for  this  the  shipowner 
should  be  made  to  sufEer ;  but  the  Co\irt  held  that  the  proof 
of  this  alleged  fraudulent  conduct  of  the  master  was  not  bo 
clear  as  to  warrant  its  acceptance  in  tlie  sense  claimed  by  the  I 
owner  (»()■ 

Continuous  Voyages. — Tlie  colonial  trade  which  a  neutral  | 
may  not  carry  on  dirtwtly,  he  may  not  carry  on  circuitously. 
This  was  clearly  laid  down  iu  The  William  (h).  during  tlie  1 
war  which  occurred  between  this  country  and  Spain  in  1800.  1 
The  Wifliam,  a  neutral  vessel,  was  bound  from  La  Guira, 
Spanish  colony,  to  Marbtehead,  a  [mrt  in  the  United  States,  I 
with  a  cargo  of  sugar,  i^c.  and  cocoa,  which  cai^  was  in  dua  | 
course  landed  and  entered  at  the  custom  house,  and  a  bond  1 
was  given  for  the  jMijTnent  of  duties.  But  within  t«n  days  at  I 
the  arrival  at  Marbleheud  the  chief  part  of  the  cargo  was  f 
reloaded  and  carried  towards  Bilhoa  in  Spain.  The  vessel  ] 
was  captured  by  the  British,  and  it  was  finally  decided  by  the  I 
Court  of  Ajipeal  tliat  tbe  mere  touching  at  Marblebead  and  j 
payment  of  dues  tbere  was  not  sufficient  to  establish  a  boiii  J 
^(ie  importation  into  America,  and  that  the  voyage  was  | 
practically  continuous  from  La  Chiira  to  Bilhoa.  Therefor 
that  it  was  in  iiHolaUou  of  the  Rule  of  the  War  of  1756 ;  and  I 
the  cocoa  brought  from  La  Gnira  waa  consequently  i 
demuod. 

In  the  above  cose  the  landing  and  reshipping  at  Marble-  ! 
head  was  found  to  be  in  pursuance  of  a  preoonreivwl  design 
to  evade  the  prohibition  against  engaging  in  the  privileged 
tratle  nf  the  enemy.     But  each  of  such  cases  has  to  he  judged  1 
on  its  own  merits.     Thus  in   T/ie  Miiria  (o),  restitution  was  j 


(n)   r><b  pp.  120.  INO,  u  to  (T 
(h)  5  Bob.  3S»,  an.  IBOO. 


1*  re8[M>iuubilit7  for  mKntCT'n  aota. 
(«)  6  Kob.  304. 
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onlpred  on  the  pround  that  there  had  l»en  a  hon&fiih-  inten- 
tion to  effect  a  sale  at  tlie  intermediate  port,  and  consequently 
tliat  the  voyage  was  not  to  he  regarded  as  continuous.  And 
Sir  W.  Scott  in  The  Polly  {p},  on  the  jwint  as  to  whiit  t-on- 
stituted  n  genuine  importation  (at  an  apparently  infennt^diute 
port),  said :  "  An  .;\merican  has  undoubtedly  a  right  Ut  im]iort 
the  produce  of  the  Bpaiitsh  colonies  for  his  own  use,  and  after 
it  ia  imported  bo»&fide  into  his  own  country  he  would  ho  at 
liherty  to  carry  them  on  to  the  general  commerce  of  Eiirojie. 
....  It  is  not  my  husiness  to  say  what  is  univer^illy  the 
test  of  a  6«>H(i /rfc  importation.  It  is  argued  that  it  would 
not  be  sufficient  that  tJie  duties  should  he  paid  and  that  the 
cargo  should  he  landed.  If  these  criteria  are  not  to  be 
resorted  to,  I  should  be  at  a  loss  to  know  what  should  be  tlie 
teat ;  and  I  am  strongly  disposed  to  hold  that  it  would  he 
sufficient  tliat  the  goods  should  be  landed  and  the  duUes  paid. 
If  it  api>ear8  to  have  been  landed  and  warehoused  for  a  i-on- 
uderable  time,  it  does,  I  think,  raise  n  forcible  presumption 
on  that  side,  and  it  throws  on  the  other  party  to  show  how 
this  could  he  merely  insidious  and  colounible."  Tliia,  how- 
ever, was  not  the  \iew  taken  by  the  Muster  of  the  Bolls 
(Sir  William  Grantj  in  the  appeal  case  of  Tliv  ffiUifW).  already 
mentioned.  "  If  the  voyage  from  the  place  of  lading,"  said 
his  Lordship,  "  be  not  really  eiiddl.  it  matters  not  by  what 
acts  the  party  may  have  evinced  his  desire  of  making  it  ap- 
pear to  have  ended.  That  those  acts  have  been  attended  with 
trouble  and  expense  cannot  alter  their  quality  or  their  effect. 
The  trouble  and  expense  may  weigh  as  circumstances  of  evi- 
dence to  show  the  purpose  for  wliicli  the  acts  wore  done,  hut 
if  tho  evasive  purpose  be  ailniitti^xl  nr  [imvt>d  wo  can  never  be 
bound  to  accept,  as  a  substitute  for  the  obaer%'ance  of  the  law, 
the  meana,  however  uperoso,  which  liave  been  employed  to 
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cover  a.  "breach  of  it  ...  In  a  fictitious  importation  the  acts  1 
to  be  done  are  mere  voluntarj  eerenioiiies  which  have  i 
imtimil  connexiou  whatever  with  the  purpose  of  sending  c 
the   wirgo  to  another  market,  and  which,  therefore,  woidd 
never  be  resorted  to  by  a  person  entertaining  that  purpose, 
except  with  a  view  of  giving  to  the  voyage,  which  lie  has 
resolved  to  continue,  the  nppeai'ance  of  being  broken  by  an 
importation  whicli  he  has  resolved  not  really  to  make."     It 
woidd  indeed  seem  evident  that  if  the  original  intention  wag   i 
to  make  a.  really  continuous  voyage,  the  mere  fact  that  cus- 
toms dues,  &o.,  have  been  inourred  at  nn  intermediate  port  is   I 
aitngether  beside  the  question.     For,  the  original  estimate  a 
to  the  halanue  of  advantages  would  nafciu-ally  include  such 
charges  on  the  debit  side  of  the  account,  and  if,  notwith- 
standing, the  final  reaidt  promised   to  be   satisfactory,  tlie 
advantage  of  incurring  the  intermediate  charges  in  order  to  J 
Bectire  it  would  be  obvious.     In  1801,  tlio  British  Advocate- 
General,  in  an  official  report  (q)  on  the  law  eonoeming  the  i 
colonial  trade,  apparently  quoting  Sir  W.  Scott's  decision  in 
The  Polli/,  supra,  declared  that  the  High  Court  of  Admiralty 
had  expressly  decided,  and  that  he  saw  no  reason  to  expect 
that  the  Court  of  A[>peal  would  vary  the  rules,  that  landing 
the  goods  and  pajTng  tlie  duties  in  (he  neutral  country  breaics  ] 
the  continuity  of  the  voyage,  and  is  such  an  importation  c 
legalizes  the  trade.     But  the  Advocate- General,  if  in  foot  1 
basing  his  remarks  on  the  above  judgment,  would  appear  to  1 
have  lost  sight  of  the  fact  that  it  was  qualified  by  a  reference  to  ] 
the  length  of  time  during  whicli  the  goods  were  warehoused ; 
and  the  subsequent  decision  in  The  tf'il/iam  in  ISO(i  certainly  j 
falsified  the  prediction  relative  to  the  view  likely  to  be  tokea  j 
by  the  Court  of  Appeal. 

The  ThdmijrU  (r)  (1808)  is  also  an  interesting  ease  in  thia  I 

[q)  ITpDtinaod  in  MariUmo  Warbre,  p.  30fl. 

(r)  1  Edw.  Ad.  17.     Ilrf.  also  The  Jon^  Pietor,  p.  260,  it^frt. 
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connexion.  A  Britisb  onior  having  [>roluliite<l  all  trade  from 
tlio  port  of  one  ciii'in)'  Ut  tlmt  of  uiiothor,  wrtitiu  burilln  nil 
tliu  Americjui  sliip  Thoini/rii  wiu  soizoj  lu  rusjKH^t  of  an 
alltig^-d  lirtiadi  of  this  order,  via.,  in  Ixnug  oarriod  from 
Alii'jinto  to  Clierbourg.  It  njijitiartid  Unit  tlio  giMxls  wpfo 
broiiglit  from  Alicante  to  Li^lKm.  wliero  tlioy  wore  put  on 
boftrd  thp  iieutrul  vessel  for  CherLourg,  "In  nil  coseB  of 
tliis  dtisfriiitinu."  snid  Sir  W.  Stjott.  "  it  is  n  clear  and 
Beltlwl  iinnci])lo  thut  the  inoro  tmnsliiiinipnt  of  n  «Lrgo  at  an 
intermmlinto  port  will  not  break  the  continuity  of  the  voyage, 
whU'h  ciui  only  bo  effcctwl  by  a  pre^■io^l9  actual  iai[)ortntion 
into  the  common  st^wk  of  the  country  wlmre  the  transhipment 
takfs  ]ilacc."  Tin!  barilla  wa«  declared  to  have  boen  sold  at 
Lisbon,  but  it  wiu  decided  tliat  the  goods  having  been  wat^ir- 
bome  at  the  time  of  the  alleged  sale,  and  then  transhipped, 
no  importation  could  be  considered  to  have  taken  place, 

The  Stephpn  Hart,  The  Springbok,  and  The  Pe(erhojr,:vwn- 
tioned  in  connexion  with  the  subject  of  contraband  (pp.  1S6 
ei  *eq.,  xiipra),  provide  an  exposition  of  the  view  of  the  United 
States  Courts  relative  to  tlie  continuous  voyage  iiuestion. 

The  prohibitiooa  against  engaging  in  the  enemy's  priri- 
leged  colonial  trade  apply  also  to  his  privileged  coiisting 
trade.  "  Aa  to  the  coasting  trade,"  said  Sir  W.  Scott  in  The 
f'ffiiiiwf  (s),  "BUp|}osing  it  to  bo  a  trade  not  usually  open 
to  fort>ign  veSBels.  con  there  be  desmhed  a  more  effective 
acoonunodation  that  eon  be  given  to  an  enemy  during  a  war. 
than  to  undertake  it  for  him  during  his  own  disability  P  "  In 
The  Johanna  Tholen  {(),  however,  it  was  ohsurved  that  whereas 
iUm  penalty  formerly  enforced  by  this  country  against  neutral 
>  so  engaged  was  confiscation,  it  has  in  lut^^r  times 
It  reduced  to  a  forfeiture  of  freight.  But  this  mitigated 
^tntity  is  applicable  only  in  eases  where  the  trading  has 
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been  open  and  iindisgiiised,  Where  it  has  been  aggravated 
by  oonoetthneiit  or  subterfuge,  such  as  the  carrjing  of  false 
papers  {as  in  this  case),  the  stricter  penalty  of  former  times 
has  been  enforced, 

"  Sailing  under  the  enemy's  licence  is  deemed,  per  Be,  &a 
efficient  cause  nf  condemnation"  (h). 


Illicit  Trade. — Neutrals  jTossesa,  it  is  true,  the  right  to 
carry  lawful  merchandise  the  property  of  belligerents,  but 
annexed  to  this  right  is  the  implied  condition  that  such 
traffic  sliall  be  engaged  in  opeuly,  without  subterfuge.  Any 
underhand  or  fraudulent  conduct  on  the  part  of  a  neutral, 
witli  the  view  of  evadijig  belligerent  rights,  will  expose  both 
ship  anil  cargo  to  condemnation.  Of  this,  the  case  of  Darbjf 
V,  The  Brig  Ermfcrn,  in  tlio  United  States  Courts  {r),  is  an 
pxoeptinual  but  well-defiucd  instance,  the  sliip  and  cargo 
being  both  condemned  on  the  ground  that  neutral  subject* 
eannot,  eonsistcntly  with  neutrality,  combine  with  enemy 
subjects  to  wrost  from  their  adversary  advantages  acquired  by 
the  rights  of  war,  and  so,  in  effect,  take  part  with  the  enemy. 
During  the  hostilities  occurring  in  1782  between  this 
coimtry  and  the  United  States,  Dominica  capitulated  to  the 
latter  power,  which  thereupon  prohibited  all  commerce  be- 
tween the  island  and  Great  Britain,  To  evade  this  prohibi- 
tion, one  Mason,  a  Biitish  subject,  arranged  with  an  Ostend 
firm  to  ship  goods  from  London  ti&  Ostend,  This  firm 
bought  in  London  the  brig  Ernntern,  which  was  loaded  by 
Muson  for  Ostend.  On  arrival  there  the  Ostend  firm  supplied 
her  with  false  and  colourable  papers,  assumed  the  ownership 
of  the  cargo,  and  disguiseid  it  under  neutral  garb  in  order  to 


(u)  SIot^'b  Fiiw  Court*,  p.  TO,  a 
\t)  1  Vail.  S4. 
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screeu  it  Erom  capture.  These  preoautioua  were,  it  would 
Beem,  quite  BU|>erfluoiiB,  aa  an  Act  of  CongreBS  bad  already 
extended  protoction  to  oiiemy  goods  on  ni*utral  nhipe.  The 
vessel  was  seized  and  detained,  and  idUiuutely,  in  the 
peculiar  oircunistonocs,  eondemoed,  the  Ameriivm  Court  de- 
ciding that  the  vessel  had  exceeded  the  rights  aocorded  to 
neutral  vessels.  "  Can  such  conduct,"  it  was  inquired, 
"  cMnsist  with  neutaility  ?  Can  there  he  a  more  flagrant 
\-iohition  of  it  Y  Does  it  not  aim  to  wrest  from  France  and 
tlie  United  States  tJio  adN'autagea  they  acquired  by  the  oon- 
(luvst  of  Dominica  ?  And  does  it  not  evince  a  fraudulent 
combination  with  British  suhjwts,  and  a  palpable  partialityP" 
The  Commcrcen  (y)  is  another  leading  cjise  in  the  American 
Courts  in  relation  to  unlan-ful  trade.  During  the  progress  of 
hostilities  between  Great  Britain  and  the  United  States,  a 
SwxHlish  vessel,  whilst  carrying  a  cjirgo  of  English  oatfi  and 
hurley  for  use  by  the  British  forces  in  the  Sjianieh  peninsula, 
was  captured  by  an  American  cruiser.  The  direct  effect  of 
thie  voyage,  said  the  Court,  was  to  aid  the  British  hostilities 
against  the  United  States ;  and  a  vessel  engaged  in  carrying 
stores  for  the  exclusive  use  of  Uie  British  forces  must,  to  all 
intents  and  purposes,  be  deemed  a  British  transport.  The 
cargo  being  confiM'at«d,  freight  was  denied  to  the  neutral 
carrier — a  penalty  which  was  declared  to  he,  in  the  ciroum- 
stuuces,  a  very  lenient  admuugtration  of  justice. 


Con&BCStioiL — To  engage  in  the  privileged  trade  of  tho 
enemy,  with  the  neoessary  consequence  of  mitigating,  so  for 
a«  he  ia  concerned,  the  inconveniences  to  which  it  is  tho  right) 
as  well  aa  Uie  policy,  of  Ids  adversary  to  Eubject  him,  is  an 
B  involving  confiscation  of  neutral  projierty  so  e 


;,)  1  ir*M(.  Sf.  3S2,    Aln  p.  175,  M^ra. 
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As  we  have  seen,  there  is  DOt  complete  unfliiimity  touching  I 
the  propriety  of  classifying  such  aa  objectionable  traffic  as 
an  offence  against  the  law  of  nations,  and  Uie  penalty  of  oon- 
fiscation  is  not  enforced  with  tlte  strict  severity  observed 
in  some  other  cases.  Thus,  in  the  leading  ease  of  The 
Immanuel  (z),  in  1799,  though  tlie  ship  and  cargo  were  of  I 
the  some  ownership,  the  cargo  only  was  condemned-  The  \ 
Immamiel,  a  Hamburg  ship,  whilst  on  a  voyoge  from  Ham- 
burg to  St.  Domingo,  a  French  possession,  shipped  some 
goods  at  Bordeaux,  and  Sir  W.  Scott,  in  condemning  these 
goods,  intimated  that,  until  better  instructed  by  the  judg- 
ment of  u  superior  tribimnl,  he  would  hold  liimself  not  to 
be  authoiized  to  rest<»re  goods,  although  neutral  jiroperty, 
piiBSing  in  direct  voyage  between  the  mother  coimtry  of  tha 
enemy  and  its  colonies.  The  Hamburg  goods,  on  tlie  other 
hand,  were  restored :  and  also  the  ship,  but  without  freight 
or  expenses.  The  learned  judge,  in  restoring  the  ship, 
remarked  that  if  the  gomis  had  been  contraband,  the  ship 
would  have  been  liable  to  confiscation,  but  that  this  was  a  case 
where  a  neutral  might  more  easily  misajiiireliond  his  own 
rights,  and  where  he  ai'fed  without  the  notice  afforded  by 
former  decisions  on  the  subject.  In  The  Joluinua  Tholen  (a), 
however,  the  King's  Advocate,  in  hia  reply,  laid  down  a  clear 
distinction  between  cases  of  open  and  undisguised  traffic,  and 
coses  attended  by  concealment  of  purjiose  and  falsification  of 
document*.  "  In  such  cases,  the  course  which  tliifl  Court  has 
piu^ued  in  various  in.^tances  has  been  to  resort,  to  the  more 
strict  principle  of  former  times,  and  to  hold  the  vessel  herself 
subject  to  confiscation."  Cases  on  this  point  are  T/ie 
Edward  [b).  The  Hopiung{c),  The  Ebeneser  (d).  The  George 

(i)  2  Bob.  ise. 
(-}  Supra. 

{*)  i  noh.  as. 
(t)  2  Kol.  leu. 

(if]  6  Rob.  2S0. 
Sob.  TB. 


S«t  aJso  The  Carolms,  : 
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CAPTiniE:  ILLICIT  trade:  cosFiscATioN. — Ibs.  24:J 

T/ioma»  {f),  imd  T/if  Volant  (/).  Ami  apiilication  of  Uie 
Biiiue  principle  involved,  as  vro  li&ye  just  seen,  the  condem- 
imtioD  of  the  brig  Ernntfm  in  the  United  States  Courts. 


I 


I 


Inaoranoe. 

The  engitging  in  the  enemy's  privitegod  trade  contititiitoa  a 
breach  of  neutral  warrant}-.  Thus  in  Beremt  v.  Rucktr{g),  Lord 
Mansfield  intimated  that  if  a  neutral  voase]  traded  to  a  French 
(lolony  with  all  the  privileges  of  a  French  veasi^l,  it  must  he  deemed 
to  have  been  adopted  and  naturalized,  ami  to  be  liftblo  to  con- 
demnation as  an  enemy's  ship.  "  There  can  Tie  no  doubt,"  eays 
Aruould'.A],  "  that  un  insurance  effected  in  this  countnr,  being 
at  the  lime  a  belligerent  power,  to  protect  neutral  trading  of  this 
exceptional  character,  would  bo  treated  as  wholly  illegal  and 
void  by  our  Courts,  on  the  ground  that  '  trading  to  an  enemy's 
colony,  with  all  the  privileged  of  an  enemy's  ship,  causes  a 
neutral  vessel  to  he  regarded  as  an  enemy's  ship,  and  renders 
Uer  lawful  prize.'"  If  illegal  trading  be  carried  on  bj  the 
uiasler  without  the  authority  of  his  owners,  and  the  vessel  be 
cotifiscated  in  consequence,  the  oiroumstanees  may  be  auch  that 
the  lou  may  be  attributed  to  barratry  {%). 


The  lost  of  the  Belligerent  liights  against  Xeutrols  to  be 
oonsidered  is  that  of  Pre-emption. 

{,■)  3  Bob.  313. 

[/)  i  Koli.  App. :  I  Act.  ITI. 

If)  1  W.  BWk.  314.     See  alto  Tbe  ImmaBilel,  tnd  The  Anna  Cathonsk, 
M^n,  aud  Ttip  Dr««  Gehraslm,  4  Bob.  333. 
(k)  Uu.  I>u«.  fithcd.  701. 
(i)  AiBould'a  Iwco.  Sth  nl.  7«3. 
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The  belligerent  right  to  pro-emiit  or  '"  reqiiifiition  "  the 
property  of  neutrals  may  he  resorfceil  to  eitlier  as  ft  modified 
iorm  of  the  hEiraher  right  of  confiacution,  or  on  tlie  ]iriacip1e 
that  necessity  kuows  no  law,  and  tliat  consequently  iu  a 
moment  of  peril  the  panimount  right  of  self-preservation 
justifies  tlie  iii)])ro]iriatioii  of  whiitever  t'omes  ready  to  hand 
either  as  (i  wi-apon  of  offence  or  a  means  »i  di.ifence. 

Under  the  head  Oontrahiind  of  War  {/:),  the  articles  gene- 
riilly  subject  to  pre-emption  in  lieu  of  eonfiscation,  and  the 
oircumHtances  in  which  tha  right  is  to  be  applied,  liave  already 
been  considered.  It  may,  however,  be  convenient  for  present 
puTfioses  to  briefly  reoa]iitulate  them.  Certain  articles,  then, 
of  equivocal  nature,  that  iw,  equally  applicable  either  U)  peace- 
ful or  to  warlike  uses,  have  in  bygone  days,  in  lieu  of  the 
confiscation  to  which  the  latter  quality  condemned  them, 
been  sometimes  placed  on  an  exceptional  footing. 

Chief  amongst  these  articles  are  provitaons.  There  Beema 
to  be  no  definite  rule  gnveniiug  the  circumstanoes  in  which 
such  goods  are  Hahla  to  pre-emption,  and  the  subject  has  from 
time  to  time  been  by  turns  hotly  debated  and  regidated  by 
international  treaty.  Thia  will  Hufficiontly  appear  on  refer- 
ence to  the  subject  of  Contraband  generally,  pp.  156 — 200. 
Broadly  stated,  provisions  in  a  maJe-up  or  manufactured 
state,  ready  for  consumption  and  suitable  for  navid  or 
military  jiurposes.  have  been  regarded  as  contraband  if  des- 
tined for  a  naval  or  militarj-  port  of  the  enemy,  or  if  preaiun- 


H)  P*gMl73— 179,  ( 
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ably  intended  for  warlike  ptirposcs.  Foodstuffs  not  mode  up 
ready  for  oonsunijitinii,  euch  as  prain  and  flour,  nnd  provisions 
genomlly,  destined  for  non-military  jmrt.-*  <)f  ttic  wnemy  not 
invested,  liave  lieen  l»y  eomo  liidd  lo  Iw  suhjeot  to  pre- 
emption, on  the  ground  that  siiali  gooilK,  Ihoiigli  not  oubjeot 
to  condemnation  as  coutmbnnd,  ore  nevi^rtlie]e««  objoctionaMe 
as  tending  to  defeat  tlii*  possibility  of  starving  the  enemy  into 
submission :  and  rbat  it  is  tlierefom  jiemiissible  eitheT  to  pre- 
empt them  or  to  onior  them  off  from  tho  enemy  ooasL  Naval 
stores  apparently  intended  for  the  enemy's  warlike  uses  haw 
been  regarded  as  oontraband  ami  siilijeot  to  condemnation 
aoeordingly,  but  piti>h  and  tor,  when  the  proiluee  of  the  eoirn- 
try  esi'ortiHg  them,  were,  in  Sir  W.  Seott's  time,  subjected 
to  the  milder  right  of  pre-emption.  Tho  reason  for  this 
relaxation  of  the  slrieter  bi!Uig«rent  right  was  that  these 
articles  formed  such  a  oonsidernble  part,  of  tho  oniiuary  export 
trade  of  the  countries  producing  them  that  their  wholesale 
confiaoation  would  have  exposed  sueh  neutral  powers  to 
exceptional  injury.  Tlie  treaty  of  commerce  nrrangeil  be- 
tween this  country  and  the  United  States  in  1796  provided, 
as  regards  provisions  and  other  articles  wliiuh,  though  not 
generally  oontraband,  may  Iw  so  regarded,  that  whenever 
these  should  by  the  existing  law  of  nations  be  reganled  and 
seized  as  contrabaDd,  they  ahould  not  be  confiscated,  but  the 
masters  or  owners  of  the  vessels  should  be  paid  the  full  value 
of  the  articles,  with  a  reusoiinhle  mercantile  jirofit,  plus  freight 
and  demtuTiige.  Tl»'  reason  vxpn^fily  given  for  this  stipu- 
lation is  that  it  is  "expedient  to  provide  against  the  incon- 
veniences ond  misimderstondings "  likely  to  arise  from  tho 
dtfBculty  of  agnK-ing  on  the  precise  cases  in  wliicli  such  goods 
become  contraband.  But  to  entitle  a  neutral  owner  to  tbe 
lH<ne6t  of  thv  milder  rule  of  ]ire-Dmption  it  has  always  been 
y  tliat  he  shall  have  acted  strietly  hon&fide{f).  As  to 
{!}  Tlie Banh  ObrUina,  1  Bob.  31I. 
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the  price  to  lie  paid  ty  the  pre-emptora,  it  is  to  be  based  on 
the  principle  of  reasonable  compensation.  Although  famine 
prices  may  be  prevailing  at  the  port  of  the  vessel's  intended 
destination,  the  belligerent  captor  is  not  to  be  held  liable  to 
indemnify  on  that  basis  (m).  The  owner  is  to  receive  a 
reasonable  indemnification  and  a  fair  profit,  having  regard 
to  the  original  coat  and  expenses,  and  the  captor  is  under  no 
obligation  to  take  tlioae  cargoes  on  the  tenns  on  which  the 
enemy  would  he  content  to  purehaso  them ;  and  the  same 
principle  is  to  he  observed  in  awarding  costs  and  damages 
against  captors  adjudged  to  have  made  a  wrongful  seizure  («). 
In  Tiie  ZnrheDuih  (o).  where  a  cargo  of  tar  from  Sweden  to 
Eoobefort  Imd  Iwen  brought  in  for  inquiry  whetlier  it  was 
intended  for  government  purposes  or  not,  and  with  a  view  to 
exercise  of  the  right  of  pre-emption  {substitnted  by  treaty 
with  Sweden  for  that  of  confiscation),  the  British  Government 
ultimately  refused  to  purchase.  On  tliia  the  neutral  owners 
claimed  damages  for  the  delay,  and  Sir  W.  Scott  decided  that 
three  weeks'  demurrage  should  be  paid  by  the  government, 
observing  that  the  Admiralty  must  uuderstand  that  it  was 
duo  to  the  owners  tliaf  such  matters  should  not  bo  kept  sub- 
ject to  long  negotiation,  hut  tlrnt  a  conclusion  must  be  come 
to  promptly.  Naval  stores  laden  on  neutral  vessels  before 
declaration  of  hostilities,  and  intended  for  an  enemy  jiort,  ar« 
liable  to  he  seized  in  port  of  loading  and  pre-empted  ( p). 

Section  No.  38,  in  the  Naval  Prize  Act,  1864,  deals  with 
the  subject  of  pre-emption  as  follows : — 

"  Where  a  ship  of  a  foreign  nation  passing  the  seas 
laden  with  naval  or  victualhng  stores  intended  to  be 


(>»)  The  Haabet,  2  Rob.  1T4. 
[»)  The  SarKb  ChiittiiUL,  tupni. 
(d)  b  Rob.  152. 

{p)  The  Mnrin  Uagdalom,  Ha^  &  Uuriott,  S3D.      f'idi  iUm  The  Vi7bM<I. 
UU.  168;  and  Mar.  Warfftn,  pp.  Z5S,  254. 
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carried  to  a  port  of  any  enemy  of  Her  Majesty  is  taken 
and  brouglit  into  a  ]>ort  of  Lite  tTml(4  Kingdom,  and 
the  piinJiaso   for  Uie  soniee  of  Her  Majesty  i>f    the 
stores  ou  Inward  the  sbiji  apiwors  tu  the  Lords  of  the 
Admiralty  exjwdicut  without  tlie  condemnatioQ  thereof 
ui  n  Prizo  Court,  in  tliat  caao  Uio  Lords  of  the  Admi- 
ralty may  ]itirc}iiise,  on  tlio  iktwunt  or  for  the  service  of 
Her  Majesty,  all  or  any  of  Uie  stttres  on  hoard  the  ship ; 
and  the  Comiui^iouon  of  (^'ustoins  may  permit  the  slorws 
pim'liaswl  to  he  eutorud  and  laiidi.<d  witlun  any  port." 
In  former  times,  it  was  no  doubt,  on  oooo^on.  quite  within 
the  range   of  possibility  to  hriag  the   enemy  to  tt-nns  by 
cutting  off  his  food  supplies.     But  matters  now  sl^md  on  a 
vorj-  different  footing.     Well-nigh  the  whole  of  Europe  is  a 
network   of  railway  eomnnmieation,  and   not  only  is   each 
countrj'  intersected,  but  tlin  communieatiou  is  carried  unin- 
tomiptedly  into  nelghlmiiring  statics;  so  that  the  ejcpedient  of 
pre-emption  as  a  means  of  cutting  off  suppliea  from  the  anemy 
will  presumably  not  be  largely  resorted  to  in  the  future. 

The  above  remarks  relate  mor«  [lartioularly  to  the  pre- 
emption of  neutral  property  destijied  for  enemy  uses,  and 
seised  with  the  primary  object  of  preventing  sueh  use.  The 
requisitioning  of  neutral  property  by  belligerents  altogether 
irrespeetive  of  its  intended  use  or  destination,  stands  on  a 
different  footing ;  vix.  tliat  baaed  on  the  principle  of  self- 
presenittion  or  urgent  necessity.  This  peculiar  belligerent 
right,  for  present  purposes — and  perhaps  not  altogether 
incnrrectly — included  under  the  liead  Pre-emption,  is  techni- 
cally known  by  the  name  Divll  li'angnric,  jiu  angaria,  ot 
Angary  {q).     "  By  ^-Irhie  of  urgejit  neoessities  of  war,"  saj-s 


iMiijrwMimiiii,  In  tone  at  wtiicb  Ow  ■optJ]'  and  malalmwiw*  of  bonM  « 
MBpolMTj  <m  Uw  roadi  of  lb*  EwiHra  iu  oidat  to  Moun 
■iMJnn  nf  lifwlil  ilnqiilnhw  »  gorenuBRot  potlal i^lMU 
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BeawBB  (r),  "vessels  are  frequently  detained  to  serve  a 
prince  in  an  expedition ;  and,  for  this,  have  often  their 
lading  taken  out,  if  a  HufBciont  nuniher  of  empty  ones  nro 
not  jjrociirublo  to  supply  the  state's  necessity,  and  this 
without  any  regard  to  the  colours  the}'  bear,  or  whose  subjects 
they  ore ;  so  that  it  frequently  happens  that  many  of  the 
European  nations  may  he  forcihly  united  in  the  same  service 
at  a  juncture  when  most  of  their  sovereigns  are  at  peace  aud, 
in  amity  with  the  nation  which  they  are  ohligod  to  serve. 
Some  have  doubted  of  the  legaUty  of  the  thing,  but  it  is 
certainly  conformable  to  the  law  both  of  nations  and  nature, 
for  a  prince  in  distress  to  make  use  of  whatever  vessels  he 
finds  in  his  ports,  that  are  fit  for  his  purpose  and  may 
contribute  to  the  successes  of  his  enterprise ;  but  under  this 
condition,  that  he  makes  them  a  reasonable  recompense  for 
their  trouble,  and  does  not  expose  either  the  ships  or  the  men 
to  any  loss  or  damage," 

The  right  has  l:jeen  desoribed  as  less  a  right  than  an  abuse 
of  that  jiower  which  a  sovereign  disposes  of  in  places  within 
his  dominion ;  but,  both  by  treaty  and  by  special  agreement, 
it  has  been  recognised  as  a  necessary  incident  of  war.  An 
instance  in  which  the  right  was,  two  centuries  ago,  eseroised 
by  tliis  country  will  be  found  in  the  footnote  on  p.  255,  in/ra ; 
but  a  recent  and  therefore  more  Important  example  oeeiirred 
in  the  Franco- Prussian  War  of  1870.  Lying  in  the  Seine, 
near  Duchair,  were  eleven  merchant  >essels,  and  tliese  wore 
all  seized  and  sunk  h^'  the  Prussian  troops  in  order  to  block 
the  channel  against  the  approach  of  certain  French  warships. 
Amongst  tlie  diips  thus  requisitioned  were  six  English 
colliers,  which,  in  accordance  with  permission  jircviously 
obtained  from  the  Prussians,  had  come  up  to  Eouen  to 
disflhaige  their  cargoes.     This  operation  had,  in  fact,  been 


[>']  Lex  Uensatoiu,  qvotod  In  Uar.  Warfaro,  p.  213. 
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completed,  and  the  veesels  were  about  to  return  with  a 
ballasting  of  cliff-chalk  for  the  Tyne,  when  the  cre«-B  were 
ordered  ashore,  the  balliist-port«  ware  enlarged,  and  the  veflsels 
8im)[,  the  Prussian  officer  declaring:  that  he  took  the  vetiselft 
(for  wiiiiili  lie  pave  receipts)  as  a  niilitjiry  requisilion.  On 
repreHentations  being  made  to  Prince  (then  Count)  Bisniorok 
with  respect  to  tliis  arbitrary  destruotion  of  British  property, 
he  replied  that  the  measwre,  however  exceptional,  was  jiisti- 
fied  on  the  ground  of  necessity.  "  It  did  not,"  he  said, 
"  overstep  the  hounds  of  iuteniutional  wEirlilto  nsuge.  and  was, 
so  tar  us  a  neutral  state  was  conwmed.  entirely  a  matter  of 
indemnification  for  the  damage  done."  At  another  stage  of 
the  uegfjtiations.  the  Count  had,  it  is  true,  stated  that  Ito 
found  that  the  law  officers  lield  that  a  belligerent  had  a  full 
right,  in  self'dofcnoe,  to  the  seizure  of  neutral  vessels  in  the 
rivers  or  iidand  waters  of  the  other  belligerent,  and  that  com- 
irausatioii  to  the  owners  was  due  by  the  vaufpiiislied  [mwer, 
not  by  the  Wctors ;  adding,  that  if  conquering  belligerents 
admitt«d  the  right  of  foreigners  to  coniiMjnsation  for  the 
destniotion  of  their  proj>erty  in  tlie  invaded  stat«,  they  would 
open  the  door  to  now  and  inadmissible  principles  in  warfare ; 
and  that  claims  for  indemnity  were  submitted  to  him  daily 
by  neutrals  holding  property  in  France,  whieli  he  could 
uovor  admit :  but  tliat  hit  valued  the  friendship  and  good- 
will of  England  too  highly  to  awept  this  inteqin-tation  of 
tlic  law  in  the  cast)  which  bad  arisen,  and  that  he  preferred 
to  give  full  satisfaction  to  the  jteople  of  England. 

Witli  all  r<!sjiect  for  the  opinion  attributed  to  tlie  Qerman 
law  officers,  and  to  Count  Bismarck'.H  illiigtrntion  in  con- 
nexion with  it,  the  case  of  foreigner!)  domiciled  in  the 
conquered  country,  the  fortunes  of  which  tliey  must  be  held 
to  have  deliberately  elected  to  sliare,  stands  on  a  very 
different  footing  fr*im  that  of  ueutnils  present  on  the  waters 
of  the  belligerent  state  for   a   purely   temponuy   purpose, 
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especially  when,  as  in  this  case,  the  British  vessels  were 
within  the  helligerent  domiiiion  hy  express  pemiiMion  of  tlie 
invaJiTS.  But  hn  tliis  as  it  may,  the  PniasJan  Government 
having  hoth  fi-aukly  expressed  theii-  regret  at  tlie  oociurent*, 
and  tlieir  perfect  willingness  to  indemnify  tlie  siiilerera  if  the 
British  Government  wonld  accept  the  duty  cif  fixing  the 
amount  of  compensation,  the  difficulty  was  tliiis  amicahly 
amingod,  the  question  of  (lompensation  heing  referred  to  the 
Board  of  Trade. 

Comjiensation  was  ultimately  awarded  as  follows: — 

(1)  Estimated  market  value  of  the  ships  as  fixed  by  Lloyd's 
surveyors,  less  15/.  net  proceeds  of  ship's  boats  sold 
by  the  masters.  The  Priisaian  GovenunBot  volun- 
tarily agreed  to  pay,  in  addition,  the  siua  of  25  per 
cent,  on  such  vatuL's  as  a  coinpensation  to  the  owners  in 
respci't  of  any  lose  to  them  consequent  on  a  forced  sale. 
The  Board  of  Trade  cousiilered  this  allowance  exb^mely 
liberal,  and  beyoud  the  merits  of  the  case. 

(S)  The  challc  ballast  to  he  valued  at  3«.  Gd.  per  ton,  that  Is, 
those  vessels  which  wore  ahoady  ballasted  to  be  dealt 
with  on  that  basis.  Vessels  not  loaded  to  be  allowed 
2».  Orf.  piir  ton— the  loading  charges  being  calculated 
at  1».  per  ton.  The  owners  claimed  I0».  per  ton,  the 
fomino  value  at  Newcastle,  where  the  price  liad  been 
sent  up  in  consequence  of  the  non-arrival  of  the  vessels 
with  the  expected  supplies.  But  on  the  basis  of 
the  official  report,  the  allowance  was  fixed  at  tb« 
ordinary  market  price  there. 

(3)  Churns  for  owners'  loss  of  employment  of  the  vessels,  and 

for  masters'  and  crews'  loss  of  emplovment,  were  re- 
jected. As  regards  the  second  item,  it  was  observed 
that  the  crew  were  presumably  engaged  for  the  voyage 
out  and  home,  and  that  they  were  t-onsequently  liable 
lo  be  dismissed  on  their  return  to  the  Ti-ne  without 
right  to  iMmpeusation. 

(4)  Olaims  for  loss  of  effects  were  rejected,  as  it  was  evident 

that  th(t  men  were  alloired  ample  opportunity  to  I&md 
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their  effects.  Eieeasive  clums  were  put  forward,  in 
tome  caaea  for  lose  of  walvlies  iind  Dlmiuii,  caeh,  and 
nautical  instruments,  ihougU,  as  it  apjMtara,  the 
claimants,  nutwithBtaudiug  tlieir  alleged  ]irwipitate 
dirparture,  had  ccmirived  to  corr^'  asLure  with  thorn 
i-umbrous  nrticles  uf  clothiag.  It  was,  however,  agreed 
to  allow  a  email  fatuity  as  against  the  posnible  value 
of  anj  portion  of  clothes  which  might  have  been  lost. 

(4)  Expenses  incurred  by  Her  Majesty's  Govemmeni  in  send- 
ing the  crews  home  were  allowed,  as  well  as  the  uutlay 
for  consular  fees  and  protests.  Also  trBvelling  and 
aubsiiitence  money  and  cost  nf  valuations. 

(6)  Interest  waa  allowed  at  5  per  cent,  from  1st  January, 
1871  instead  of  from  21st  December,  1670,  as  claimeil) 
to  end  of  April,  1B71. 

The  total  allnwimoe  wae  7,088/.  Hn.  hd.  (minne  Uie  value  of 
the  boats,  Id/.  '2s.  <.V.),  or  lesA  than  one-third  of  the  sum  for 
which  cliums  were  originally  put  forward  («). 

There  were  also,  it  may  be  nieutloQed,  seized  bj  the 
Fniwians  during  the  same  war,  between  six  and  seven 
hundred  Swiss  railway  ouriages  and  some  Austrian  rolling 
stock,  which  were  devoted  to  military  uaes  throughout  a 
considerable  period  of  the  war  (')■ 

Tlie  seizure  of  the  Qenoeae  iwrn-ahip  by  the  Venetian  war- 
gallrys,  to  which  reference  has  already  been  made  (u },  olthougli 
Kpl»irenlly  unconnected  with  the  existence  of  any  hostilitiei^ 
is  interesting  as  an  inetanoe  of  the  right  of  pre-em{>tion 
nrifiing  out  of  urgent  necessity.  "There  was  n  famine  nt 
Corfu  " — thie  b  the  history  of  the  seieure  as  tersely  given  by 
Iloooas  (Xote  lx.) — and  on  this  fact  the  seizure  was 
justified. 

(•)  Bute  I^pn.  ISTO'l,  n4.  61.  pp.  575—613. 
(t)  FtU  CoblwU'a  LfMof  CWw,  p.  iht. 
[»)  P.  30,  n^ra. 
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lasaraace. 

As  has  alrendy  booQ  pointud  out  under  the  head  "  ErabarRO 
anil  Reprisala  "  (r),  a  seizure  of  neutral  property  witU  the  view 
not  of  MuliHCution,  hut  of  imying  for  or  ultimately  restoring  it, 
is,  within  the  moaning  of  the  mnriue  policy,  to  bt!  regarded 
rather  as  an  arrest  than  as  a  capture  [«■).  Tho  onlinary  wording 
of  the  polic}',  it  ia  true,  admiu  liability  for  the  one  as  mui'li  aa 
for  the  other,  but  it  would  seem  that  the  right  to  ubaitdon  to 
underwriters  may,  iu  certain  cases  oE  arrest,  be  less  obvious  tlian 
in  cases  of  capture.  Tho  seizure  of  the  Genoese  coru-sbip,  men- 
tioned above,  was  held  not  to  bn  a  taiiture  but  an  arrest,  during 
which  the  captain  remaiued  in  charge  of  his  ship ;  and  as  thia 
arrest  was,  so  far  aa  the  veaael  herself  was  concerned,  merely 
temporary,  the  Genoese  Eotn-Coart  decided  that  the  shipownera 
were  not  entitled  to  abandon  to  underwriters.  Amould,  re- 
ferring to  the  com,  observes  that  a  ({Uestioa  has  been  raised 
whether  in  similar  cases  the  assured  can  recover  as  for  a  loss  by 
arrest  and  detention ;  but,  he  observes,  "  I  have  no  doubt  that  in 
point  of  strict  law  the  assured  is  entitled  to  recover  as  for  a  total 
loss,  deducting,  however,  the  money  paid  him  by  the  arresting 
government  from  the  amount  of  his  claim  under  tlie  policy  "  (j). 
Later,  referring  to  the  ship,  ha  says,  "  Of  course,  if  the  arrest 
creates  only  a  temporary  obstruction  of  the  voyage,  without 
giving  rise  to  any  permanent  loss  of  control  over  the  ship,  it 
cannot  give  any  right  to  abandon."  Perhaps  a  distinction  may 
reasonably  be  drawn  iu  such  a  case  between  the  ship  and  the 
cargo,  for  it  may  well  be  a  foregone  conclusion  that  the  ship  will 
be  released — and  this  without  unnecessary  delay — and  that  tho 
cargo  will  be  retained.  Tliia  being  so.  the  reason  for  abandon- 
ment of  the  ship  seems  less  obvious.  But,  as  regards  tlie 
cargo,  as  it  has  passed  away  from  the  owners  for  good  and  all, 
owing  to  tlie  operation  of  a  peril  insured  against,  they  are  pre- 
sumably entitled  to  recover  as  for  a  total  loss,  after  notice  of 
abandonment.     But  if,  before  commencement  of  the  proceedings, 


[v]  p.  89,  inpra. 

(•e)    r«<f  Roilocuiachi  t.  EUuitt,  28  L.  T.  Rrp.  Mt. 

it)  tOi  ed.  p.  TS5. 
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the  arresting  goTemmeDt  Bbould  Iiavo  paid  over  tho  value  of  the 
cargo  appropriatod,  then  tbe  amount  rocovoraWe  from  under- 
writOTB  vonld  proaumnblj'  be  any  ilefieJoncy  aa  between  the 
auiouut  ot  8Uch  payment  and  the  euiii  inmired.  Which,  it  may 
bo  supposed,  i»  what  Arnould  intended  by  his  above  observation 
relative  to  the  com. 

The  wages  and  pravisions  of  the  crew  while  the  ehip  is  under 
arrest  are  not  cbargeablo  against  the  underwriters  on  the  ship. 
The  tthijHtwucr  is  deemed  to  have  taken  into  his  conduslnna  the 
pOBsibility  uf  detention,  and  to  have  calculated  bis  freight  at'cord- 
inglj.  The  period  of  detention  in  cimsidorod  as  part  of  the 
voyage,  and  the  shipowner  cannot  look  to  his  underwriter  for 
expenses  out»ide  the  contract  of  insurance.  Nor  does  the  arrest 
break  up  tbe  voyage  under  the  charter-party,  or  dissolve  tbe 
contract  ol  a^vightuent.  "  Subject  to  the  rights  of  the  captor, 
and  so  long  as  these  rights  remain  unostablished  by  a  sentence 
of  condemnation  as  to  ship  or  cargo,  or  both,  the  original  eon- 
tract  of  affreightment  is  binding  on  both  parties."  (Mudachlan 
on  l^hipping,  2nd  ed.,  p.  400 ;  but  rid*  p.  433,  infra,  with  respect 
to  the  effect  of  unlivCTy  by  order  of  the  Court.) 


Having  now  wnsidereil  the  rights  ot  belligerents  (1 )  against 
tlin  enemy,  and  (2)  of^nst  neutrals,  let  us  proceed  to  dis- 
ouMt  tiie  thinl  cUiW  of  belligerent  rights  viz.,  Municipal  (in 
oQutradiiitiuctiot]  to  International)  Iligbts. 
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Restraint,  Seizure,  and  Destruction  of  Property 

OF  THE  National  Subjects. 

It  has  been  seen  above  {a)  that  there  is  conceded  to  belli- 
gerents the  right  in  csuse  of  pressing  necessity  to  "  requi- 
sition "  neutral  property  within  the  belligerent  dominion, 
subject  to  the  condition  that  propeHy  so  seized  shall  be  duly 
paid  for.  There  is,  therefore,  notliing  surprising  in  the  fact 
of  a  state  resorting  in  case  of  need  to  similar  measures  as 
regards  property  of  its  own  subjects,  of  whatever  nature 
consisting.     Thus   it  is   related  that  Peter  the   Great  laid 

(a)  P.  244,  iupra. 
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waste  soma  eighty  leases  of  bia  own  torritoiy  in  order  to 
check  the  advaitoe  of  Chiirles  XII.  of  .Sweden,  aiid  in  1812 
the  city  ot  Mfwcow  was,  as  is  commonly  believed,  wt  on  fire 
by  the  KiiH^iaD  nuthoritieg  with  a  view  to  rendmng  the 
position  of  the  l-Venoh  invaders  iiiitcnable.  Just  as  tho 
Prussians  sank  the  English  colliers  at  Ilouon  in  1870  in 
order  to  prevent  the  French  war-ahips  coming  up  the  Seine, 
ao  in  1667  Oiarles  II.  sank  vefiE>els  in  the  Thames  in  order  to 
stay  the  progress  of  the  Dutoh  fleet  towards  London  (b),  and 
seized  English  vessels  for  conversion  into  fire  ships.  "  Re- 
oeiving."  writes  Pejiys  in  his  diary,  "every  hour  ahuost 
letter*  from  Sir  W.  Coventrj*  calling  for  mon?  fire-shijie ;  and 
an  order  from  council  to  enable  us  to  take  any  man's  ships ; 
and  Sir  W,  Coventry,  in  his  letter  to  us,  says  he  do  not 
doubt  hat  at  thia  time  (tmderan  invasion  as  he  owns  it  to  be) 
tho  king  may  by  law  take  any  miin's  goods."  Emerigon,  in 
his  Treatise  on  Insunmcea  (S  XXXII.).  writes:  "By  the 
Homau  law  the  owners  of  vessels  were  obliged  to  fumiali 
their  vessels  for  tbo  transport  of  com,  and  for  other  public 
nf>»«siti(«.  It  is  tho  same  witli  us.  .  .  .  Nut  only  may  the 
King  take  the  shijis  of  his  subjects  for  the  service  of  the 
state;    ho   has   besides  authority  to   employ   in   the   same 


(i)  Pepn't  Ditrj  it  iiutructiTP  nndmg  an  Hut  point.  On  14  June,  1SS7, 
hv  writes  :^"  At  eight  oomv  hontu  Sir  W.  Batten  and  Hr.  Fen,  who  o>n 
only  tcQ  me  that  Ihej  hare  ]iUio«d  giuu  at  Woolwich  and  Dcptford,  and  rank 
■ame  ahipa  below  WotJwich  anil  BlackwoU,  nod  are  in  bopn  that  Ihoy  will 
Mop  iha  niRDi/  cominfC  up.  Bat  ttran^  oiir  n>nfniii<in  !  that  among'  them 
diat  are  flunk  they  have  gune  aiul  nmk  without  oonaidcration  tbo  ■  FrancUn,' 
ans  ol  the  Kiug'i  aliip*,  with  Marw  to  a  nrj  oon>idn«ble  value  that  hath 
ha*a  long'  InadMl  l<tr  impply  ot  the  >hip* ;  and  ihe  ni>w  sliip  at  BriiHvll,  and 
jaaek  wanted  then.'.  And  mihodjr  will  onn  that  they  diicctiil  it.  but  do  lay 
il  oti  Sir  W.  Ryd«T.  Thej  uprak  al>i>  of  aiuHhfr  Mp  luadpd  tu  the  valne  of 
tOiOOO'.  nink  with  the  gnida  in  hor,  ur  at  loaxt  wa>  mightily  coulendod  tor 
)if  him,  and  a  fonrign  ahip  ibat  had  tbir  faith  of  tho  nation  for  hpT  iwpuritir : 
tUa  Sir  R.  Ford  l«Ua  ui.  And  it  i*  l«i>  plain  a  tnitli  Uiat  both  hm  and  at 
Chathani  tlw  i^ipa  that  we  barn  aiink  hare  many,  and  the  firat  of  them,  been 
tUf»  MBtpblaly  Bttad  for  fin-^p*  at  gnat  durga." 
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r  foreign  veasela  found  in  his  ports :  in  wluoh  the  law 
of  nations  ie  not  ^ioloted.  The  praetioe  o£  Europe,  Bays 
Yattel,  conforms  with  this  maxim.  And  again  he  remarks : 
Sovereigns  who  tlius  take  national  or  foreign  vessels  for  their 
semco,  never  fail  to  pay  them  a  suitable  freight,"  It  goes, 
indeed,  without  sajing,  that  if  the  ships  or  goods  of  tlie 
national  subjoots  be  utilized  or  destroyed  by  the  state  in 
protetition  of  the  nation,  tlie  subjects  whose  property  is  thuB 
forcibly  seized  must  be  duly  indemnified. 


Insurance. 

It  hus  lieea  indieatoJ  above,  sui  "EmbitrgonudEfpri8als"(c), 
tUat  Keizurea  of  wiiich  tlio  motive  is  not  confiscation  as  prine,  but 
rather  appropriation  and  puymont  of  value,  are  to  be  regarded  as 
•'arrests,"  and  not  an  "oaptures."  "There  appears  to  be  no 
doubt,"  883-8  Amould  (rf),  "  that  if  a  British  ship  be  arrested  or 
seized  by  the  British  Government,  from  any  state  nocessity, 
detained  in  port  by  a  British-laid  embargo,  tins  is  it  loss  for 
which  thy  underwrittra  are  liable  as  a  detention  within 
meaning  of  the  iiolicy"{e).  He  observes  also  tUat(/)  "an 
arrest  takes  place  whenever  the  government  of  a  country  to 
whieh  a  ship  belongs,  or  any  other  friendly  power,  with  the 
design  not  tu  make  prize  (for  then  it  would  be  a  capture],  but  to 
restore  the  ship  and  goods,  or  to  pay  the  value  of  them  to  their 
otrners,  seizes  ship  and  goods  for  state  pur])OBee,  either  in  port 
or  at  sea."  And  in  a  recent  case(y),  the  Court,  in  accepting  thia 
definition,  observed  that  Arnould  stated  it  "in  the  clearest  pos- 
sible way,"  That  underwriters  are  liable  for  losses  ariwng  from 
such  arrests  was  decided  by  the  Courts  in  a  case  where  a 
British  vessel  was  seized  by  the  British  Oovemiuent,  and  oon- 


(c)  P.  99,  lapra.     fide  bUo  tub  "  Pre-emption,"  p.  261. 
(iT]  Mar.  Idm«.,  Slli  ed.  p.  7^3. 

(«)  Dictiun  of  Lord  Alvanliy  in  Tunleog  (.  Hubbard,  3  B.  A  P.  201,  302. 
TuU  p.  42,  •upra. 
I/)  SUiod.p.  761. 
\S)  Crc*.  Wiilgwy  k  Oo.  r.  Qt.  W«il«ru  8,8,  Co.,  T.  L.  R.  p.  738. 
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Tsrted  into  a  fire-aliip  (A),  and  in  another,  where  a  TMsel  vaa 
seu»d  and  taken  in  tow  bjr  a  Britiah  man-of-war,  and  damage 
was  thereby  caused  to  her  cargio  (i). 

In  Aubrrl  V.  Oray  (j  },  already  referred  to  in  connexion  with  the 
subject  of  Embargo  (p.  45,  supra),  it  waa  doGuiloIy  <li.*ude<l  by 
the  Coort  that  the  assured  is  not  to  be  identUlt!d  with  and  deemed 
responsible  for  the  acts  of  liis  own  goverument  so  long  as  peaceful 
rslntious  exist  between  such  government  and  the  govenuuont  of  the 
imderwritcir.  This  was  a  case  where  the  assured  was  a  Spaniard 
who  hod  effected  insurance  in  England,  and  the  loss  was  caused 
by  the  act  of  the  Spanish  OoTemment.  But  any  question 
whether  the  embargo  or  arrest  was  eQocted  by  the  homo  or  by  a 
foreign  government  will,  so  far  as  oonooma  the  underwriters, 
apparently  be  immaterial  {i). 

In  connexion  with  thia  subject,  the  remarks  tub  Embargo 
(pp.  39 — 48,  nipra)  may  be  uaefolly  referred  to. 


As  regards  the  effect  of  arrest,  detention,  or  embargo  on  the 
contract  of  affreiglitutcnt,  the  point  has  already  becR  touched 
upon  tub  Pre-emption  [p.  1'52),  tupra.  Chap.  XIU. — Effect  of 
War  un  Contract — is  also  iuteresting  in  tlitt  same  connexion. 


Let  us  now  look  at  the  belligerent  muniripal  right  of 
prohibiting  all  intcreouree  with  the  nntiouol  foo, — aoondition 
which  may  be  said  to  be  almost  neceasarily  attendant  on  the 
existenoo  of  hostile  relationB. 


(A)  OnwD  r.  TfliiDfr,  3  Lord  Rajiu.  Ud :  Salk.  Hi. 

(•}  ILiftalani  *.  \7hitinon,  I  Stark.  I  AT. 

{J)  3B.  A^S.  1«3. 

(4)  AnonU,  ith  td.  p.  TM. 
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Prohibition  of  Trade  wnn  the  Enemy. 


It  has  Leeii  explained  alwve  (li)  thai  when  war  has  once  1 
been  entered  u|>oii,  every  individual  of  the  nations  engaged 
is  considered  lo  be  involved  in  it,  and  that  the  effect  of  tJiia 
taint  of  liostilities  is  to  stop  ail  peaceable  interoouree  as 
between  the  Bubjects  of  the  nations  so  opposed  ;  and  that,  aa 
a  iiatiiral  oonsequence,  all  trading  with  the  common  enemy  | 
beooraes  at  once  illicit  to  the  Bubjeots  of  the  belligerent  state. 
For  it  is  obvious  that  there  cannot  consistently  exist  at  one  | 
and  the  same  time  a  condition  of  open  hostility  between  two  [ 
nations  at  large,  and  n  state  of  peaceful — that  is,  friendly— 
interconrse  aa  between  the  subjects  of  such  nations  as  indi- 
viduals. While  the  times  have  presumably  for  ever  passed 
away  when  the  persons  and  property  of  enemy  atibjeota  domi- 
ciled in  the  belligerent  coiuiti-y  can  be  seized  on  the  oiitlu'eak 
of  war  (l),  the  condition  remains  that  trade  with  the  foe, 
whether  by  land  or  by  water,  must  absolutely  cease  imme- 
diately on  the  close  of  fiiendly  relations.  In  the  last  formal 
declaration  of  war  issued  by  (his  countrj',  viz.,  in  1762,  against 
Spain  (m),  British  subjects  were  thenceforth  Btrietly  forbidden 
to  "  hold  any  correspondence  or  communication  with  the  King 
of  Spain  or  Ids  subjeota."  And  on  declaration  of  war  against 
Bus«a  in  1854,  it  was  ordered  that  "no  ships  or  vessel* 
belonging  to  any  of  her  Majesty's  subjects  be  permitted  to 
enter  and  clear  out  for  any  of  the  ports  of  Bussia  till  further 
order."     No  such  express  declarations  are,  however,  neces- 


(t)    Fidf  p.  13,  tupnt. 

{I)  liid. 

(m)  rirf*  Tw)m'»  Int.  Law,  p.  6S. 
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wiry,  the  doctrine  being  well  settled  by  tho  Knglisli  Coiirfa 
tliitt  thero  cMinot  exi*t  at  the  same  tinie  a  war  for  arms  and 
a  peace  for  unnnteroe.  For  this  r(>a8on  all  contnuitd  made 
with  the  enemy  during  war  are  utterly  void{H),  aud  such 
coutracto  existing  prior  to  the  outbreak  of  liostilitics  aifl 
Busjiendod  until  tlie  resumption  of  peneeful  relutiona.  (For 
farther  («usider»tiou  of  this  subject,  see  under  Effect  of  War 
on  Contnu-t,  p.  412.)  The  ]>ro)iibition  of  friendly  iutorooursa 
oovors  not  merely  trade  as  generally  understood,  but  also 
oommunicfttioDs  and  tninsat^tioiis  of  whatever  kind ;  stich,  for 
example,  as  the  negotiation  of  bills,  or  the  remission  of  funds 
to  the  enemy's  country  (o). 

In  the  leading  case  of  WtUimn  v.  Patttion  the  uircumstancM 
we^>  as  follows : — 

One  Varlet,  of  Dunlttrk,  was  debtor  to  Michelon  of  tha 
eome  place,  and  in  this  capacity  ho  trnnsferred  to  tho  latter 
cert^n  cambrics  held  by  Pattoson  &  Co.  of  London,  the 
defendants,  who  were  notified  accordingly.  Michelon  drew 
■gainst  Patteson,  who  accepted  the  drafts,  which  Michelon 
bad  endorsed  over  to  Willison,  a  Bcotchman  resident  at 
Dunkirk.  During  these  tmnstkctioas  war  prevailed  between 
England  and  France.  The  defendant  Patteson  having 
failed  to  honour  his  acceptance,  WUiison,  on  restoration  of 
peace,  sued  him  on  the  drafts.  The  Court,  in  deciding 
agunst  the  plaintiff,  observed  that  that  cannot  be  done 
indirectly  which  cannot  be  done  directly ;  and  that  Michelon 
oould  neither  during  war  bring  an  action  for  money  had  and 
received  against  the  holder  of  his  funds  hero,  nor  by  drawing 
en  his  debtor  produce  the  same  effect.  Tho  bill  was  a  con- 
tract ;  and  no  contract  could  be  enforced  in  a  British  Court 
which  is  mode  during  the  war  by  an  alien  enemy. 

(•)  WmUon  f .  Fkttimni,  7  Taunt.  439 ;  Ogawn  >.  F«d»,  S  D.  *  B.  I :  BtU 
*.  XMd.  1  H.  A  S.  731 :  Eapooto  t.  Bowden,  iiffr*,  p.  «IS. 
(•}  'WiHiMn  r.  PktiMDB,  avra. 
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In  Antoine  v.  Morahead  (p),  however,  where  a  British 
Bubjeot,  priaoaer  of  war  in  France,  drew  a  bill  in  favour  of 
fellow  priaonera,  also  British  subjeots,  on  his  bod  in  England 
for  his  own  subaislenee  whilst  in  captivity,  and  the  bill  was 
endorsed  in  favour  of  a  French  banker,  who  obtained  ita 
acceptance,  it  waa  held  that  thia  wa3  not  a  trading  with  tha 
enemy,  and  that  the  plaintiff,  on  peace  beiug  proolainied,  waa 
entitled  to  sue  for  payment  by  the  acceptor.  An  element 
in  this  case  was  that  the  bill  was  drawn  by  a  British  subject 
on  a.  Britiah  subject. 


Prohibitions  against  commercial  intercourse  are  not  to  be 
evaded  by  any  artifice  or  device,  such  as  by  meona  of  partner- 
ships with  or  the  interposition  of  third  parties  (5).  In  TAe 
Joiiffc  Pirter  (r),  goods  purchased  in  England  and  shipped  for 
Embden,  with  ultimate  destination  Amsterdam,  au  enemy 
port,  were  seized  by  a  British  cruiser  as  being  shipped  in 
breach  of  the  prohibition  of  trade  with  the  enemy.  The 
goods  were  claimed  as  the  property  of  a  neutral,  a  merchant 
ill  America,  for  whose  account  the  shipment  was  declared  to 
have  been  made  by  his  agent  in  London.  The  Court  found 
that,  in  the  absence  of  sufficient  eWdenee  ia  support  of  this 
allegation,  the  ownership  must  be  deemed  to  be  vested  in  the 
British  shipper;  and,  as  the  goods  were  destined  for  the 
enemy  rut  neutral  territory,  judgment  was  given  in  favour 
of  the  captors.  "  Without  the  licence  of  government,"  eaid 
Sir  W.  Scott,  "no  comniunicatiou,  direct  or  indirect,  con  bo 
carried  on  with  the  enemy."  80  also  in  T/ie  Samuel  (o),  where 
a  British  subject  employed  a  neutral  to  purchase  for  him  in 
the  country  of  the  enemy,  the  neutral  was  held  to  be  merely 
the  Bgent. 
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In  T/te  Nayade  (/),  England  and  Portugal  being  at  WdP 
with  France,  a  cargo  shipped  at  Lisbon  for  Bordtmux  was 
seized  by  a  British  cruiser.  Tlie  property  was  alli'ged  to 
belong  to  a  Prussian  subject  resident  in  Lisbon,  but  llio  Court 
deolared  that  thfro  was  nothing  in  this  casw  to  distinguish  it 
from  that  of  any  other  Portuguese  merchants  trading  with 
the  enemy.  In  another  case  («)  a  shipment  of  tobacco  had 
been  moflo  from  Virginia  to  Bordeaux,  described  us  tho  pro- 
perty of  J.  Beil,  the  shipper.  It  appeared,  however,  that 
J.  Bell  was  a  member  of  tho  tirm  J.  &  W.  Bell,  established 
both  in  America  and  in  England,  and  the  captors  claimed 
that  the  shipmi-nt,  so  far  as  it  belonged  to  W.  Bell,  the 
partner  resident  in  England,  was  lawful  jirize.  W.  Bell 
having  failed  to  produce  satisfactoiy  evidence  in  disproof  of 
his  interest  in  tho  property,  the  Court  condemned  a  moiety 
of  it  a»  the  property  of  a  British  subject  trading  with  the 
enemy. 

In  The  Indian  C/iii/(r),  a  cargo  bad  been  shipped  at 
Batnvia  (a  possession  of  the  enemy)  on  behalf  of  a  Mr. 
Miller,  an  American  subject  and  consul  in  Calcutta,  who 
protested  against  the  cayitors'  claim  on  the  ground  that,  being 
resident  in  Calcutta,  and  a  nt-utml  subject,  and  American 
consul,  be  did  not  come  within  tlio  law  against  trading  with 
tho  enemy.  Tho  Court  held  that,  being  domiciled  in  Calcutta, 
wliich  was  in  possesion  of  the  British,  ho  must  be  held  to  bo 
a  British  subject,  and  tiint  a  consul  engaged  in  commerce 
derived  no  such  special  protection  from  his  oflicial  position. 

In  onothcr  case  it  was  decided  that  the  property  of  a 
British  representative,  resident  in  the  enemy's  country,  is  not 
protected  from  seizure,  however  beneficial  to  this  country  the 


(I)  t  Roll.  ZR\. 
(«}  The  FnnUio, 
(•]  3  Bob.  33. 
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a  may  be  (w).  On  tliB  othar  hand,  the  oitizen  of  a 
belligerent  country,  domiciled  in  a  neutral  country,  may 
lawfully  trade  with  the  enemy  of  hia  native  country  (ar). 
The  trade  must  not,  however,  be  in  articles  contraband  of 
■wflr(y). 

The  leading  case  on  trading  with  the  enemy  is  that  of 
T/ie  Hoop  (2),  a  neutral  vessel  which,  at  the  end  of  the  laet 
century,  Builed  with  a  cargo  from  Itotterdnm,  ostensibly,  in 
order  to  deceive  the  French  cruisers,  to  Bergen,  hut  really  for 
a  British  port.  Tlus  case  afforila  an  instance  of  the  striot 
severity  with  which  the  luw  is  administcrod  as  regards  the 
offence  now  under  oonsideration,  and  is,  moreover,  especially 
instructive  owing  to  the  numerous  relative  precedents  cited 
in  the  judgment.  The  British  owuers  of  the  cargo  had,  it  ap- 
peared, forsomelime  traded  extensively  with  Holland,  and  on 
the  occupation  of  that  country  by  the  French,  a  special  Ucenoe 
was  granted  to  them  to  continue  this  trade.  Being,  however, 
subsequently  officially,  but  erroneously,  informed  by  the  Com- 
missioners of  Customs  of  Glasgow  that  goods  could  in  future, 
according  to  a  recent  Act  of  Parliamont,  be  brought  from 
the  United  Provinces  without  special  permit,  the  above 
shipment  was  thereupon  made  without  such  permit,  and  was 
seized  and  submitted  for  adjudication.  Sir  W.  Scott,  in 
giving  judgment  for  the  captors,  observed  that  by  a  general 
rule  in  the  maritime  jurisprudence  of  this  country,  all 
trading  with  tlie  public  enemy,  unless  with  the  permission  of 
the  sovereign,  wad  interdicted  and  involved  oouEsoation,  and 
he  cited  numerous  cases  illustrative  of  the  strictness  with 
which  this  rule  had  been  enforced  in  the  past.     "  In  my 


(if)  Ex  pitrin  B««lebole,  IS  Vm.  jon.  G28 ;  II 
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opinion,"  he  observed,  "  no  principle  ought  to  be  held  more 
Boored  than  that  oommeroial  interooiirse  cannot  subsist  on 
any  other  footing  than  that  of  the  direct  permisBion  of  the 
state."  Furthor: — "In  all  oases  of  this  kind  which  haye 
oome  before  this  tribunal,  they  have  received  Ein  uniform 
det«miinatton.  The  cases  which  I  have  produced  prove  that 
the  rule  has  been  rigidly  enforced,  where  Acts  of  Parliament 
have,  on  different  occasions,  been  made  to  relax  the  naviga- 
tion laws,  and  other  Revenue  Acts,  when  the  government 
has  authorized,  under  the  sanction  of  an  Act  of  Parliament, 
a  homeward  trade  from  the  enemy's  possessions,  but  has  not 
specifically  protected  an  outward  trade  to  the  same,  though 
inlimately  connected  with  that  homeward  trade,  and  almost 
necessary  to  its  existence;  tliat  it  has  been  enforced  where 
strong  claim,  not  merely  of  oonvenienoe,  but  almost  of 
necessity,  excused  it  on  behalf  of  the  individual ;  that  it  has 
been  enforced  where  cargoes  have  been  lades  before  the  war, 
but  where  the  parties  have  not  used  all  poasihle  diligence  to 
countermand  the  voyage  after  the  first  notice  of  hostilities ; 
and  that  it  has  been  enforced  not  only  against  the  subject* 
of  the  Crown,  but  likewise  against  those  of  its  allies  In  the 
war,  upon  the  suppositiou  that  the  rule  was  founded  on  a 
strong  and  universal  principle  which  allied  states  in  war 
had  a  right  to  notice  and  apply  mutually  to  each  other's 
subjeota.  Indeed,  it  is  the  less  necessary  to  produce  these 
oases,  because  it  is  expressly  laid  down  by  Lord  Mansfield  (a) 
that  such  is  the  maritime  law  of  England." 

TAf  JHIa  O'uidita  (h)  is  another  instance  of  the  rigid 
application  of  the  principle  under  consideration.  Here, 
goods  were  sent  in  a  neutral  vessel  from  England  to 
Grenada,  a  British  possession,  which  possession,  although 
aeiced,  bad  apparently  not  been  definitely  appropriated,  by 
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the  Prenoli.  Special  cireumBtanoeB  existed,  moreover,  in 
countenance  ot  such  a  shipment,  but,  notwitlistaDdiDg,  the 
Tessel  was  oonfiBcated  as  heing  employed  in  illicit  intercouTBO 
with  the  enemy. 

The  case  of  The  Ahhy  (li)  is  somewhat  exceptional.  A 
British  tcssdI  sailed  for  a  friendly  port  in  the  "West  Indies, 
tut  war  was  shortly  atfei-wards  deolared  agaiost  tho  oouutry 
owning  the  port.  On  arrival  off  the  coast  the  vessel  was  cap- 
tured, as  being  engaged  in  trndo  with  the  enemy.  But  before 
this  occurred  the  port  had  been  captured  by  the  British,  so  that 
at  the  moment  of  captm-e  the  veasol,  although  her  master  was 
not  aware  of  the  fact,  was  trading  with  a  British  and  not 
with  a  hostile  poBseesion,  The  Court,  in  ordering  the  release 
of  the  vessel,  observed  that  to  justify  oondenmation  there 
must  he  the  act  of  trading  to  the  enemy's  country,  as  well  as 
the  intention.  If  the  destination,  however,  hod  beeu  kuowu 
to  be  hostile  when  the  vessel  soiled,  such  a  sailing  migbt 
have  been  a  suiEcieut  act  of  illegahty.  In  T/ie  Anna 
Catliarina  (r),  Sir  W.  Scott  laid  it  down  that  a  contract 
existing  between  a  person  domiciled  in  a  place  which  had 
passed  by  conquest  into  the  possession  of  Great  Britain,  and 
a  foreign  government  at  war  with  Great  Britain,  became 
illegal ;  but  that  this  illegahty  ceased  on  transfer  of  the  eon- 
tract  to  a  neutral. 

In  the  American  Courts  the  rule  against  trading  with  the 
enemy  is  applied  with  equal  strictness.  This  waa  exemplified 
in  77ip  i?ff/«V((/),  where  an  American  citizen,  having  pur- 
chased goods  on  British  territory,  deposited  them  on  an 
island  near  the  frontier,  within  the  British  dominion.  On 
the  outbreak  of  bosfililieB  between  Great  Britain  and  the 


(*)  8  Bob.  251,  retiTred  Ui  d1m>  on  p.  2T2,  in/ra,  g.  t 
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Amerioan  States  he  sent  a  TeBsel — nearly  a  year  after  the 
purchase — to  the  island,  and  romoved  the  goods.  The  vessel 
was  captured  with  her  car^o,  and  both  were  condemned,  the 
Court  observing  that  to  admit  n  citizen  to  withdraw  property 
from  a  hostile  eountry  a  long  time  after  the  commenaement 
of  war,  on  the  pretext  of  its  having  been  ]>urchased  before 
the  war,  would  lead  to  the  most  iujuriotu  conBequenoes,  and 
hold  out  temptations  to  every  species  of  fraudulent  and  illegal 
traffic  with  the  enemy.  In  the  same  country  it  has  been 
held  that  if  a  belligerent  vessel  takes  on  board  a  cargo  from 
an  enemy's  ship  under  pretence  of  ransom,  this  is  a  trading 
with  the  enemy.  And  tlie  vessel  may  be  seized  on  her 
return  voyage,  after  ha\*ing  discharged  her  cargo  (p).  Also, 
that  a  vessel  which  is  captured  by  the  enemy,  but  released, 
and  on  leaving  the  port  of  the  captors  sliips  a  cargo  from  the 
enemy's  country,  must  be  held  to  have  been  engaged  in  trade 
with  the  enemy  (j'). 

Immediately  on  the  breaking  out  of  bostilltiee,  s  oitizeii 
may  remove  to  his  own  country,  with  his  property  (y).  But 
it  is  permitted  to  no  person  to  leave  his  own  country  in  order 
to  fetch  from  the  enemy  country  property  belonging  to 
him  (A).  In  ne  Gennal  C.  C.  Pimlincy  (i),  a  resident  in 
the  Confederate  States  bought  a  vessel,  loaded  her  with  his 
property,  and  with  papen  issued  by  the  enemy  brought  her 
through  the  blockade.  The  ship  and  cargo  were  captured 
and  condemned,  but  were  restored  on  appeal,  the  claimant 
having  succeedcil  in  establishing  to  the  satisfaction  of  the 
Court  that  he  hud  left  Charleston,  S,  C,  with  the  intent  to 
withdraw  from  the  enemy's  country  with  hia  effects.     In 


(A)  The  R»i>Id,  ntpra. 
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similar  coses  it  was  laid  down  by  the  Court  that  a  (utdzen 
temporarily  resident  on  hostile  soil  is  entitled,  on  the  break- 
ing out  of  hostilities,  to  a  reasonable  time  to  close  his  busi- 
DCBS  connexions,  collect  his  effects,  and  ■withdraw  from  the 
enemy's  oountry  {')■  But  in  The  Gray  Jacket  {j),  where  the 
removal  was  undertaken  nearly  two  years  after  the  outbreak 
of  war,  condemnation  was  decreed. 

In  The  Ocean  (/) ,  a  British-bom  subject  settled  as  partner  in 
a  house  of  trade  in  Flushing  was  about  to  terminate  his  bnw- 
nesB  relations  there  and  return  to  England,  when  war  broke 
out  between  the  two  countries,  and  he,  in  common  with  other 
British  subjects  resident  in  Holland,  was  for  some  time 
forcibly  detained.  Sir  "W.  ScotI  considered  that  it  would  be 
going  further  than  the  law  required  to  hold  in  this  particular 
case  that  the  tlaimaut  was  precluded,  and  that,  on  sufEcdent 
proof  being  made  of  the  property,  restitution  might  be 
decreed. 

Sir  C.  Robinson,  in  a  note  to  the  last-mentioned  case, 
commenting  on  the  hardship  to  which  British  subjects  are 
Bometimes  exposed,  owing  to  the  difficulty  of  removing  their 
goods  from  the  enemy  country  immediately  on  the  outbreak 
of  hostilities,  advises  persons  so  situated  to  protect  themselves 
by  obtaining  a  special  pass  from  the  British  Government. 
In  T/ie  Dree  GeOrocili-r/t  (/),  Sir  W-  Scott,  in  condemning  the 
projwrty  seized,  observed  that  "  pretences  of  withdrawing 
fimds  ore  at  all  times  to  be  watched  with  considerable 
jealousy,  but  that  when  the  transaction  appears  to  have  been 
conducted  bond  Mc,  cases  of  this  kind  are  entitled  to  be 
treated  with  considerable  leniency."     This  was  a  case  where  a 
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native  of  Great  Britain,  settled  in  America,  had,  for  retisons 
alleged,  temporaril)'  returned  to  England,  While  in  Kngland 
he  took  a  house  for  his  wife,  and  then  oroHsed  over  to  France 
to  collect  Bome  dehts  there.  Some  of  the  proceeds  of  siioh 
collection  he  invested  in  a  cargo  of  butter,  which  he  shipped 
for  Lisbon.  On  its  seizure  hy  a  British  vessel,  he  claimed  ite 
release  on  the  ground  that  he  was  an  American  subject.  Tho 
Court  decided  that  the  claimant's  mercantile  connexion 
with  America  was  held  by  such  a  mere  thread  that  this  plea 
could  not  be  entertained.  This  was  an  independent  and 
voluntary  speculation  in  the  enemy's  trade,  not  to  be  regarded 
Bs  originating  in  any  purpose  of  remitting  funds  to  America 
viu  England. 

The  case  of  T/ir  Jojige  Pk/er  (wi)  affords  an  instonoe  of  the 
condemnation  of  goods  which,  though  shipped  to  a  neutral 
port,  were  intended  to  be  transmitted  to  the  enemy's  country. 
For  if  a  trade  be  illegal  in  itself,  no  subterfuges  in  carrying 
it  out  will  avail  to  remove  from  it  this  taint.  In  reply  to  a 
letter  addressed  to  the  Privy  C'ouncil  for  Trade  previous  to 
the  actual  outbreak  of  hostilities  in  1H54,  it  was  stated  on 
14th  March,  JKJJ4,  that,  in  the  event  of  war,  "  every  indirect 
attempt  to  carry  on  trade  with  the  enemy's  country  will  be 
illegal."  And  a  few  days  afterwards  (on  25th  March),  Lord 
Clarendon,  in  reply  to  the  inquiry  of  a  deputation  of  mer- 
chants engaged  in  trade  with  Russia,  whether  Ilussian  pro- 
duce brought  over  the  frontier  by  land  to  IVussian  ports, 
thence  to  be  shipped  to  England,  would  be  liable  to  British 
oonfiscatioB,  stated  that  the  question  would  turn  upon  the 
true  ownership  and  destination  of  the  property.  And  tbat 
such  property,  if  shipped  hond  Jidv  as  neutral  property,  would 
not  be  liable  to  condemnation,  whatever  its  destination ;  but 
if  it  should  still  remain  enemy's  property,  though  shipped 
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from  a  neutral  port  in  a  neutral  vessel,  it  would  La  con- 
demned, whatever  its  destination.  Further,  that  such  pro- 
perty, "  if  it  be  Bntish  property,  or  shipped  at  British  risk, 
or  on  British  account,  will  be  condemned  if  it  ia  proved  to  be 
really  engaged  iu  a  trade  with  the  enemy,  but  not  otherwise. 
The  place  of  its  origin  will  bo  immaterial,  and  if  there  has 
bet-n  a  Imiid  Jiilf  and  complete  transfer  of  ownership  to  a 
neutral  (as  by  purchase  iu  the  neutral  market),  the  goods 
will  not  be  liable  to  condemnation,  notwithstanding  they 
may  have  come  to  that  neutral  market  from  the  enemy's 
country,  either  overland  or  by  sen."  Moreover,  that  "  cir- 
cumstances of  reasonable  suspicion  will  justify  capture, 
although  release,  aud  not  condemnation,  may  foUow;  and 
fihipa  with  cargoes  of  Russian  produce  may  not  improbably  be 
considered,  under  certain  cireumstanoea,  aa  liable  to  capture, 
even  though  not  liable  to  condemnation."  And  in  a  supple- 
mentary letter  of  ISth  April,  it  was,  inter  alia,  added  that  "  It 
will  be  equally  illegal  for  a  British  subject  to  trade  with  the 
enemy,  whether  ho  sends  or  receives  the  goods  by  sea  or 
overland,  and  whether  a  blockade  of  tho  enemy's  ports  does 
or  does  not  exist."  But  the  above  definite  conclusions,  both 
as  regards  enemy  goods  in  neutral  vessels,  and  trading  with 
the  enemy  (by  other  than  British  vessels  to  enemy  ports), 
were  completely  reversed  by  a  proclamation  dated  only  three 
days  later,  viz.,  on  loth  April,  1864,  that — 

"  AJl  vessels  under  a  neutral  or  friendly  flag,  being 
neutral  or  friendly  property,  shall  be  permitted  to  im- 
port into  any  port  or  place  in  her  Majesty's  dominions 
oil  goods  aud  mercbandiso  whatsoever,  to  whomsoovei 
the  same  may  belong,  and  to  export  from  any  port  or 
place  iu  her  Maji'sty's  dominions  to  any  port  not 
blockaded  any  cargo  or  goods,  not  being  contraband  of 
war,  or  not  requiring  a  special  permission,  to  whomso- 
ever the  same  may  belong." 
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Also  that  with  oertain  nflmed  exceptions,  viz.,  carriage  of 
contraband,  Ac, 

"  All  the  Biibj'ecta  of  her  Majesty,  and  the  snbjects  or 
oiti«ena  o£  any  neutral  or  friendly  state,  shall  and  may, 
during  and  notwithstanding  the  present  hostilities  with 
Kussta.  freely  trade  with  all  port^  and  places,  whereso- 
ever situate,  wliich  shall  not  ho  in  a  state  of  blockade, 
save  and  except  that  no  British  vessel  shall  under  any 
oiroiim stances  whatsoever,  either  under  or  by  virtue  of 
this  order,  or  otherwise,  be  permitted  or  empowered  to 
enter  or  Pommunicat«  witli  any  port  or  place  which  shall 
belong  to  or  be  in  the  posaeeaioa  or  oucupation  of  her 
Majesty's  enemies." 
On  the  outbreak  of  the  Franoo-German  war,  France  per- 
mitte<l  German  vessels  which  had  left  Germany  for  French 
ports  l)eforo  the  declaration  of  war  to  proceed  and  discharge 
unmolested,  but  if  the  vessels  were  bound  to  neutral  ports 
they  remained  subject  to  capture  (m). 

The  Declaration  of  Paris  has  formulated  the  principle  that 
an  enemy's  permissive  goods  carried  under  the  neutral  flag  shall 
be  exempt  from  capture;  and  if  in  the  future  the  above 
general  permission  to  trade  should  be  re-established,  the 
existing  prohibitions  against  trading  with  the  enemy  will  be 
greatly  narrowed. 

If  two  countries,  acting  conjointly,  carry  on  war  against  a 
third,  it  is  equally  illegal  for  subjects  of  either  of  the  former 
to  engage  in  trade  with  the  common  foo.  Accordingly, 
either  belligerent  may  seize  and  confiscate  the  property  of 
subjects  of  his  ally  on  finding  it  engaged  in  such  trade.  It 
would  obviously  be  absurd  for  ono  of  the  allies  to  strictly 
apply  the  principles  of  warfare  Bgoinst,  whilst  the  subjects  of 
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the  other  tninifitered  to  the  needs  and  comfort  of,  the  common 
enemy.  Though,  of  course,  it  would  he  open  to  the  allies  to 
make  mutual  ooncessions  in  this  respect,  by  granting  special 
licences  bo  to  trade,  if  a  joint  agreement  should  he  come  to  in 
thia  sense.  The  Naymlp  {«)  has  already  furnished  an  instance 
of  the  applicatioi]  of  this  principle,  but  a  leading  case  on 
the  subject  is  Tfie  Nepfunus  (o),  which  arose  during  the  war 
between  this  country  and  Holland  early  in  the  present 
ceoturj'.  The  vessel  belonged  to  a  subject  of  Sweden,  one 
of  the  allies  of  GTeat  Britaiu,  and  was  seized  by  a  British 
cruiser  whilst  on  a  voyage  between  Sweden  and  Amsterdam. 
It  was  claimed  against  the  captors  that  a  modified  permission 
had  been  granted  by  the  Swedish  Government  to  trade  with 
the  common  enemy  in  innocent  articles ;  but  Sir  W,  Scott,  in 
decreeing  condemnation,  observed  that  while  it  is  of  no 
importance  to  other  nations  how  much  a  single  belligerent 
chooBca  to  weaken  and  dilute  his  own  rights,  it  is  otherwise 
when  allied  nations  ore  pursuing  a  common  cause  against  a 
common  enemy.  "  Between  them  it  must  bo  taken  as  an 
implied,  if  not  an  express,  contract,  tbat  one  state  shall  not 
do  anything  to  defeat  the  general  object." 

The  cargo  earned  was  pitch  and  tar — naval  stores  which, 
if  not  actually  contrabond,  were  clearly  of  a  contraband 
nature.  "  In  no  instance,"  said  the  learned  judge,  "  can  the 
penalty  of  confiscation  be  applied  with  more  propriety  than 
in  this  first  case  which  occurs,  in  which  the  parties  exporting 
these  articles  to  the  enemy  are  British  subjects  domiciled  in 
Sweden.  It  has  been  decided,  both  in  this  Court  and  in  the 
Court  of  Appeal,  that  though  a  British  subject  resident 
abroad  may  engage  generally  in  trade  with  the  enemy,  he 
cannot  oarry  on  such  a  trade  in  articles  of  a  eontraba&d 
nature.     The  duties  of  allegiance  travel  with  them,  so  as  to 
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restrain  them  from  Bupplylng  articles  of  this  kind  to  the 
enemy." 

In  Tfie  Benjamin  Frauktiu  (p),  it  was  decided  that  a  British 
pilot  cannot  sue  in  theee  Courts  for  wages  alleged  to  be  due 
to  him  for  piloting  a  neutral  vessel  into  a  port  of  the  enemy, 

A  comparatively  recent  instance  of  trading  with  the  enemy 
18  nffoniwl  hy  T/ir  Xfplune  (^),  a  Eussiaii  vessel  sold  to  a 
British  subject  during  the  progress  of  hostilities  between  this 
country  and  Russia.  The  vessel  having  arrived  at  Grimsby, 
under  protection  of  the  British  Order  in  Council  of  liSth 
March,  16-54,  was  there  dismantied  and  laid  up,  and  in  this 
condition  was  sold.-  The  porchase  was  adjudged  illegal  as 
being  within  the  prohibition  of  trading  with  the  en^my. 

The  projwrty  of  the  subject  of  a  belligerent  state  which  is 
shipped  by  him,  or  for  his  account,  on  board  a  ship  of  the 
enemy,  is  liable  to  oonfiscation  as  being  shipped  in  violation 
of  the  law  against  trading  with  the  enemy  (r). 

It  has  been  held  that  the  inhabitants  of  a  state  placed 
under  the  protection  of  a  belligerent  are  at  liberty  to  carry 
on  commerce  with  the  enemy.  By  a  Treaty  of  Paris  of  1815, 
the  Ionian  Islands  were  constituted  a  free  and  independent 
state  under  the  exclusive  protection  of  Great  Britain.  In 
the  case  of  The  Ionian  Ship»  («),  it  was  held  that  the  trade 
carried  on  with  lluesia  during  tlie  Crimean  war  by  the 
Ionian  Islanders  was  not  illegal,  they  not  being  either  British 
subjects,  allies  in  the  war,  or  enemies  of  Russia  {I). 


{p)  6  Rob.  3£0. 

(?)  ML.T.  no. 

(r)  Vbcal.  Int.  Uw,  S  Eng.  ed.  S30. 

<■)  2  Stnnln'  Eo.  ft  AA.  213.     F'ufr  Um  Tho  Leuc&dv,  ihU.  719, 

{()  Pill  CobbtU'i  LrMdis?  Cbmb,  p.  1 1$. 
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Insurance. 

Trailing  with  tlie  enemy  being,  unless  specially  licensed  (w), 
illegal,  contracts  entered  inUi  with  a  view  to  support  such 
trndiog  are  also  illegul  and  void.  And  a  policy,  though  legal  m 
its  inception,  may  beeomo  invalid  by  what  is  tantamount  to  a 
declurntion  of  liOBfllitieH  between  the  government  of  the  assured 
and  that  of  the  assurer  (v).  But  in  the  rase  of  an  inBuraucit,  the 
parties  to  which  are  subji-cts  of  the  same  state,  it  would  appear 
that  tho  policy  would  not  bo  ipxofaclo  voided  by  declaration  of  war, 
after  sailing  of  the  ship,  Letwocu  tho  government  to  wliich  audi 
partioB  owe  allegiance  and  the  country  to  which  the  vessel  has 
Bailed  on  tho  voyage  insured.  For  in  Thr  Ally  [x),  bound  from 
a  British  port  to  Demerara,  war  occurred  a  few  days  after  the 
sailing  of  tho  veasel,  which  was  captured  by  a  British  cruiser  oa 
arriving  off  tho  coast  of  Demerara.  Sir  W,  Scott,  in  giving 
judgment  against  the  cuptors,  remarked  that  at  the  time  of  the 
ship's  sailing  Demerara  could  not  be  considered  as  the  colony  of 
the  enemy.  "  It  would  be  impossible  for  me,"  he  declared,  "to 
say,  therefore,  that  it  was  an  illegal  trade  ut  that  time,  as  a  trade 
to  the  colony  of  tho  enemy,  because  there  was  no  state  of  hos- 
tilities. ,  .  .  Soon  after  the  sailing  of  the  vessel  tho  decla- 
ration of  hostilities  took  place ;  and  if  the  ship  had  been  taken 
on  a  voyage  to  a  colony  now  bec'ome  an  enemy,  tho  Court  would 
have  required  it  to  be  shown  that  due  diligence  had  been  used 
to  alter  the  voyage,  and  to  exonerate  the  claimant  from  the 

charge  of  an  illegal  trading   with  tho    enemy 

Where  a  counlr>'  is  known  to  be  hostile,  tlio  commencement 
of  a  voyage  towards  that  country  may  lie  a  sufficient  act  of 
illegality ;  but  where  the  voyage  is  undertaken  without  that 
knowledge,  the  subsequent  event  of  hostilities  will  have  no 
such  e^ect."  Judgment  was  given  for  tho  claimant  on  thd 
ground  (1)  that  there  was  tw  intention  to  trade  illegally  (on  the 
vessel's  Bailing;  the  destination  then  being  neutral) ;  and  (2)  that 
there  was  no  tllrgal  act  (on  arrival ;  the  British  having,  in  the 
meontimo,  occupied  the  colony].    It  was  added  that  if  the  colony 


til)  nil  Eenatigton  r.  In^Iis,  p.  390,  infra. 
(*)  Ammild,  Stb  od.  p.  725,  7.  v. 
{.)  S,.yr,,  p.  20*. 
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had  remiuDed  hostile,  the  Court  would  Iiave  expected  the 
dumaat  to  have  esoneratcd  hlmnf^lf  fnim  the  mtention  of 
trading  with  the  enemy  after  the  kuowledge  of  LoetUities ;  but 
as  the  colony  had  not  remained  hostile,  euuh  proof  became  im- 
necesaary. 

The  illegality  of  insurances  to  protect  trade  with  the  enemy 
waa  definitely  decided  in  Pottt  v.  Dfll  (y).  In  this  caao  a  BritJBh 
Biibject  had  fihipped,  by  a  neutral  vessel  from  the  enemy's  country, 
goods  purchased  of  the  enemy  during  hostilities,  and  it  was  held 
that  all  insurances  in  protection  of  siieli  irading  are  void.  But 
aa  ve  have  seen  above  (;),  a  British  subject  regularly  domiciled 
abroad  may  lawfully  trade  with  the  enemies  of  (ireat  Britain  in 
permissive  goods,  and  this  decision  consequently  does  not  apply 
to  insurances  effected  in  this  country  by  a  person  eo  situated  {a). 
On  the  other  hand,  if  a  British  subject  be  domiciled  in  a  country 
with  which  Great  Britain  is  at  war,  he  will  pro  hae  nV?  be  re- 
garded ns  an  enemy  subject((),  and  insurances  in  protection  of 
his  property  connected  with  such  domicile  will  be  ijiio/aclo  void. 

The  principle  that  no  insurances  may  be  effected  in  support  of 
trade  with  the  nalionul  foe  does  not  relate  to  neutral  property. 
"  It  is  nowhere  laid  down,"  said  Lord  Uansfield  in  GUt  v. 
MafOH  (c),  "  that  policies  on  neutral  property,  though  bound  to 
an  enemy's  port,  are  void." 

In  Hagtdorn  v.  Bairlt  (d),  where  goods,  the  properly  of  variaua 
independent  persons,  bad  been  ebippod  by  an  agent,  and  insured 
tinder  one  policy,  and  it  turned  out  that  nne  of  such  principals 
was  an  enemy,  tlie  insurance  was  hold  to  be  good,  except  so  far 
OS  ooncenied  the  enemy  property.  In  respect  of  which  it  was  d^ 
clared  to  be  void. 

In  Wright  v.  Tf'elbie  (e),  where  an  insurance  bad  been  effected 


Cr)  a  T.  B.  S4S. 

(«)   I'Wtrp.  17.  mpr*. 
(■)  Anunild,  Sth  oL  p.  661. 
(»)   Fi*  p.  1».  -F". 
M  1 T.  K.  88. 

(rf)  3  H.  &  S.  100.    Conf.  Patldn  i.  Dick,  p.  300,  infra. 
(f)  1  Chill.  t0.    For  fntthnr  rvferencn  In  llie*o  csm«,  vu&  Arnould'H  loaci?. 
Mh«d.«»l-«. 
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to  "  any  port  or  [iM'ta  in  the  Baltic,"  it  was  held  that  the  iiiBiir- 
ance  was  legal  uutil  it  van  proved  that  the  ship  was  deatined  for 
one  of  tho  ports  wliich  was  hostile — a  decteion  equally  applicable 
in  B  case  where  the  vessel  had  leave  to  touch  at  ports  in  a  par- 
ticuleir  sea,  some  of  them  hostile  and  some  not  (_/'),  When 
Napoleon  I.  overran  the  Continent  and  ot;cupie<l  raimy  of  Ihe 
ports,  our  Courts  decided  that  all  such  ports  should  be  regarded 
B8  neutral,  so  long  as  they  continued  to  preserve  tho  forms  of 
an  independent  neutral  government  (y).  On  the  same  prin- 
ciple, Corfu  was  held  to  be  neutral,  though  occupied  by  the 
Kussians,  so  lung  as  it  continued  to  hoist  tho  Ionian  flag,  api>oint 
a  port-admiral,  &c.  (A).  And  similarly,  tliough  in  1811  political 
relations  had  ceased  to  exist  between  this  oounlry  and  I'rusaia, 
Lord  Eilenborough  held  that,  in  the  absence  of  open  hostility 
Iwtween  the  two  states,  an  insuronco  from  a  British  to  a  Fruesiaa 
port  was  not  to  be  considered  illegal  (().  Again,  whilst  Ham- 
burg was  occupied  by  the  French,  an  inisuranco  was  efiected  in 
this  country  on  the  property  of  certain  persona  domiciled  in 
Hamburg,  and  the  question  arose  whether  such  persons  could  in 
tho  cirtumstauces  be  regarded  as  neutrals.  It  was  hold  that, 
inasmuch  as  the  city  still  possessed  the  forms  of  its  own  govern- 
ment, it  must  be  regtirdetl  aa  a  neutruJ  [lort,  although  in  hostile 
occupation  {i). 

It  is  for  the  government  of  the  country  to  determine  in  what 
relation  any  other  country  atauds  towards  it.  If,  therefore, 
during  war,  the  official  orders  recognise  the  non-hostility  of 
certain  ports,  trading  with  such  ports  must  be  reganled  a^  legal, 
and  insurances  to  protect  the  trading  will  consequently  ba 
voUd  {ly 

Although  illegal  trading  operates  as  a  voidanoo  of  insuranoe, 
yet  if  the  trading  be  entered  upon  by  the  master  without  tho 
knowledge  or  permission  of  bia  owners,  and  the  vessel  be  con- 


(/)  Mullrr  r.  Thompson.  2  Oamp.  610. 
(?)   nUt  HagodoTu  r.  BeU,  1  M.  &  S.  iSO-SO. 
(A)  DooaliUnu  r.  TbompaiD,  )  Ciuap.  i'lV,  u 
(■)  MiiUpr  t.  ThompHoii,  '1  Camp.  AllI,  an.  II 
(;t]  Hugeloru  e.  Bell,  1  M.  &  S.  450. 
(0  Amould,  6ih  I'd.  pj..  OB*-S. 
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demti^  for  the  illegal  tradiog,  the  la&a  will  bo  attributable  to 
borratrj,  and  the  underwrilors  will  bwome  liable  aoMinlingly. 
This  was  doQidcd  by  Lord  Elleii1>omugh  iu  Karlt  v.  Hoteero/l  (m), 
a  luading  case  on  barratry.  The  veasel  liad  Htulud  from  Lirer- 
pool  to  the  west  coast  of  Africa,  tbero  to  Irado,  oud  thuncci  to  thn 
West  Indies.  After  beiug  two  days  at  tho  British  SL'ttloment  of 
Cape  Coast  Coatle,  tlif  master,  hi'ariwg  that  prufiliible  trade 
could  be  tronaacted  at  the  migUbouriug  Dutch  jiurt  of  D'Eliuiiia, 
proceeded  Uiete  and  traded.  The  Datrh  flag  was  flying  at 
D'Elmina,  and  the  master,  haTing  a  letter  of  mariiue  on  board 
against  tho  French  and  Dutth,  well  knew  that  he  was  trading 
witli  (he  enemy.  Ou  being  informeil  that  an  EngUsh  frigate 
WHS  in  sight,  he  made  sail  back  to  Capo  Coast  Ca»tle  in  order, 
OS  he  said,  "to  prevent  mischief."  Tho  vessel  was,  however, 
captured  :  and  hence  these  proceedings.  On  the  fact^  the  Court 
found  that  tho  confiscation  of  the  ship  was  due  to  barratiy  of  the 

Insurances  on  enemy  property,  and  against  the  risk  of  British 
capture,  ore  also  Toid  as  beiug  opposed  to  tho  national  war 
policy.  "The  question  is,"  said  IjOrd  Alvanlc^y  in  Furtmlo  v. 
Itoffert  («),  "  whether  it  be  competent  to  an  Knglisli  underwriter 
to  indemnify  persons  who  are  engaged  in  war  with  bis  own 
sovereigti  from  the  consequences  of  tliat  war  ;  and  wo  are  all  of 
opinion  that  on  the  principles  of  the  English  law  it  is  not  com- 
petent to  any  subject  to  enter  into  a  contract  to  do  anything 
which  may  be  detrimental  to  the  iaterosls  of  his  own  country  ; 
and  that  such  coutract  b  as  much  prohibited  as  if  it  had  been 
expressly  forbidden  by  Act  of  Parliament."  In  this  case  it  was 
decisively  hud  down  that  "  insurances  effected  on  behalf  of  an 
alien  enemy,  though  made  previously  to  the  oommonccment  of 
hoatilities,  and  tlnTcfore  legal  in  their  inception,  could  not  cover 
a  loss  by  British  cajituro  after  war  had  broken  out ;  and  that  no 
action  could  he  brought  upon  them  in  our  Courts,  even  after  the 
Kstoration  of  peace"  (o).  Two  important  cases  illustrating  the 
illegally  of  insurances  to  protect  enemy  property  are  Briilow  r. 

<■)  8  Ewt,  lie. 

(■}  3  B.  ft  P.  101,  ISB.    Aad  SM  otsca  clt«a  In  Amou1d'<  Iokk-.,  aUi  cd. 
p.  Ill,  note. 
(•)  ArMold*')  Ibkc,  Alli  nl.  p.  1 31. 
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Towers  (^p),  in  which  it  was  decided  that  no  action  can  be  mai^^' 
tained  on  a  policy  on  an  alien  enemy's  property,  though  ^ 
British  manufacture  and  exported    from    this    country;    a^ 
Brandon  v.  Neshitt  (y),  in  which  it  was  held  that  an  insurai*-^ 
effected  on  behalf  of  an  alien  enemy  is  void,  though  the  go(^^^ 
be  shipped  before  the  war  commenced.     In  another  case(^*)> 
where  goods  were  shipped  by  a  neutral  vessel  on  French  accou*::^^ 
and  exported  after  the  outbreak  of  war,  it  was  held  that  the 
surance  was  void,  and  therefore  did  not  avail  to  protect 
their  capture  by  a  co-belligerent.      ALL  such  insurances. 
Lord  EUenborough,  should  be  considered  as  having  en( 
upon  them  such  a  proviso  as  the  following,  viz. : — "  Provid- 
that  this  insurance  shall  not  extend  to  cover  any  loss  happeni^z=3g 
during  the  existence  of  hostilities  between  the  respective  coimtrt—  ^ 
of  the  assui'ed  and  assurer." 

Where  war  breaks  out  after  the  occurrence  of  a  loss  insur- 
against,  the  rights  of  the  assured  under  the  policy  are  postpon. 
till  the  resumption  of  peaceful  relations  between  the  countrii 
and  the  pica  that  the  assured  is  an  alien  enemy  will  serve  oi 
as  a  temporary  bar  to  the  proceedings  («). 

Whether  it  is  also  illegal  to  insure  against  British  capture  ^^* 

a  British  merchant  ship  has  not  been  decided ;    but  it  may  ^^^ 

concluded  from  the  opinion  expressed  in  Lubbock  v.  Potts  ^ ^j^ 

that  the  illegality  exists  only  in  the  case  of  insurances  on  forei 
vessels  {ti).     Broadly  stated,  however,  the  offence  which  woi 
justify  the  condemnation  of  a  British  ship  in  the  British  Coi 
would  no  doubt  invalidate  any  relative  insurance. 

The  next  subject  for  consideration  is  the  granting 
special  licences,  and  the  conditions  and  consequences  of  tb — 
use  and  misuse  respectively.     The  remarks  sub  Insurance 
relation  to  Special  Licences  are  in  some  measure  apposite 
connexion  with  the  subject  Trading  with  the  Enemy,  abo 

[p)  6  T.  E.  35.  {fj)  Ibid.  23.  (/)  Brandon  r.  Curling,  4  East, 

(s)  Fliudt  V.  "Waters,  15  East,  260,  266.     Vide  also  "Effect  of  War 
Contract,"  p.  412,  infra. 

(0  7  East,  449  ;  also  Glaser  r.  Cowie,   1  M.  &  S.  52.      Vide  also  Pag- 
Thompson,  8th  ed.  Park's  Insce.  176. 

(m)   Vide  Owen's  Mar.  Insce.  Notes  and  Clauses,  2nd  ed.  p.  21,  for  cla 
in  connexion  with  British  capture. 
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Enemy  :  pAssroRTs  and  Sake-Cosducts. 


A  special  licence,  Bays  Kt'nt(r),  "istheaasumptioiiof  asfate 
of  peace  to  the  extent  fif  the  licent'e,  iiml  tbe  act  resfs  in  the 
diei-retion  of  the  sovereign  authority  of  the  state,  whicli  alone 
ifl  competent  to  decide  how  far  eonsiilerations  of  commercial 
and  political  expediency  may,  in  particular  oases,  control  the 
ordinary  consequonccs  of  war  " — a  generalization  founded  on 
the  dictum  of  Sir  W.  Seott  in  his  judgment  in  The  Cos* 
nio}wliif  (j-). 

The  following  is  an  example  of  a  special  licence  (//) : — 

"  George  the  Third,  by  thfl  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  find  Ireland  King,  Defi-nder  of 
the  Faith,  &c.  To  all  comreandpra  of  our  ships  of  war  and 
jiriTateers,  and  all  others  whom  it  may  concern,  Greeting. 
Our  will  and  pleasure  J*.  tliat  you  permit  John  Whitton  to 
export  on  boanl  the  I'apeiilmrgh  ship  "  Si.  Anton." 
N.  Wilkens,  niaeter,  from  the  jwrt  of  Ijireqiool  to  any  port 
of  Holland,  with  liberty  to  touch  at  Tonuiugen  to  ubtuin 
fresh  clearauceo,  one  cargo  of  rock  salt,  to  whomsO'ver  the 
said  cargo  may  appear  to  belong,  and  notvitlis  tan  ding  all 
the  diiimmenta  whidi  accompany  the  same  may  rejin-strat  it 
to  bi-  destined  to  any  other  neutral  or  hostile  port ;  and  that 
if  tlio  said  vessel  so  laden  and  documented  bo  detained,  and 
bn)iight  in  by  any  of  our  ahipa  of  war  or  privateers,  the 
Bumu  shall  bo  forthwith  Uberated,  if  proceeding  against  for 
adjudication,  upon  a  claim  being  given  for  the  same  by  or 
ou  the  behalf  of  the  said  John  Whitton,  and  boil  being 
giveu  to  answer  adjndicotion,  and  ehatl  bo  finally  restored 


I 


(f]  InternBt.  Law,  Abdy'a  Snd  ed. 

(i)  i  Rob.  II. 

(y)  StHTy'a  Ptite  Gunrt*.  bj  Pratt, 


p.  381. 
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upon  satisfactory  proof  being  made  that  such  cargo  was 
really  shipped  by  or  under  the  directions  of  the  said  Jolm 
Whitton  or  his  agents,  for  the  purpose  of  being  exported  to 
Holland,  and  thereupon  the  said  vessel  shall  be  pennitted 
to  proceed  on  her  voyage.  This,  our  licence,  to  remain  in 
force  for  four  months  from  the  date  hereof.  Given  at  our 
Court  at  St.  James's,  the  6th  day  of  June,  1807,  in  tb® 
forty-seventh  year  of  our  reign. 

By  His  Majesty's  command. 

(Signed)       .  Hawkesbuey.'  ' 
John  Whitton  ) 
Licence.         ) 


Varieties  of  the  same  instrument  permit  the  vessel  to 
"  any  flag  except  the  French " ;  to  bear  the  French 
"  only  until  she  is  two  leagues  distant  from  her  foreign  p     "^^ 
of  clearance,  or  the  neighbouring  coast " ;  the  vessel  not       *■ 
be  navigated  by  French  seamen;   not  to  proceed  to  a^^^^^ 
blockaded  port ;  and  so  forth.    As  regards  this  last  provisi^^^^^' 
it  may  be  observed  that  Sir  "W.  Scott  declared  in  The  ^^   ^^^ 
field  (s),  that  a  licence  expressed  in  general  terms,  to  enable  .M^^  ^ 
ship  to  enter  or  leave  an  enemy's  port,  did  not  apply  to  a  p  ^^3^ 
under  blockade.     To  authorize  trade  with  such  a  port  th»  ^-^^ere 
must  be  an  express  provision  in  the  licence.     This  decisis  -Sion, 
though  not  altogether  in  harmony  with  that  of  the  sa— ^*ffl^ 
learned  judge  in  a  previous   case  (a),   may   apparently  ^ 

accepted  as  establishing  the  law  on  the  subject  {h). 

It  is  stated  that  in  1811  there  were  granted  8,000  Eng^Kwi 
licences,    and    that    in    1808    and    1809   the    system    -^^raa 
carried  to  a  still  greater  extent  (c).     "Without  a  licence     all 
trading  with  the  enemy  is,  as  has  been  already  set  forth  (V^^, 

(z)  Edwards,  p.  188. 

\a)  The  HofPnung,  2  Rob.  162. 

(i)   Vide  Twiss'fi  Law  of  Nations,  pp.  228—230. 

{(•)  "Wheaton's  Int.  Law,  6th  ed.  Introd.  p.  xxi. 

(d)  Pp.  258  et  scq.y  supra. 
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absolutely  prohibited,  and  where  euoh  liwnces  are  granted 
they  are  oonetrued  with  great  striotneas.  This  HtriotneBS  is, 
however,  not  to  be  carried  to  the  extreme  of  pedantic  acouraoy, 
nor  is  every  Bmall  deviation  to  he  held  to  operate  aa  a  vitia- 
tion of  the  fair  effect  of  tho  Uceneg  (c).  In  T/ie  Juffi-oio 
Cnthiirina  (/),  a  licenoe  had  been  given  for  the  importation 
of  certain  raw  materials  from  France,  and  under  this  per- 
mission a  shipment  was  mode  of  certain  lace.  The  article,  it 
eeems,  had  been  ordered  before  the  outbreak  of  hostilities,  and 
oould  not,  owing  to  peculiar  circumstances,  ho  countermanded. 
The  Court  stated  that  it  would  have  been  a  more  guarded 
proceeding  on  the  part  of  the  British  merchant  to  have 
applied  for  a  licence  for  this  special  importation,  but  that 
there  were  oonsiderationfi  to  induce  a  favourable  view  of  hia 
olalm.  But  at  the  same  time  tho  Court  wished  it  to  be 
understood  that  by  a  decree  in  his  favour  the  nowssify  of 
obtaining  a  licence  was  not  in  any  way  relaxed,  Thua  in 
another  case  {ef),  where  the  claimant  had  exix»r1ed  imder  a 
licence  specially  enumerating  various  articles,  certain  barilla 
not  included  amongst  them,  Sir  W.  Scott  condemned  the  ship- 
ment. "  It  seems  absolutely  essential,"  said  bis  Lordship,  in 
Thf  Coxiiiopotiio  {m'prn),  "that  that  only  shall  be  done  which 
the  grantor  intended  to  permit ;  whatever  he  did  not  mean  to 
permit  is  absolutely  interdicted ;  and  the  party  who  uses  the 
lioence  engages  not  only  for  fair  intention,  hut  for  an  aoourate 
interpretation  and  execution.  When  I  say  an  aoourate  inter- 
pretation and  execution,  I  do  not  mean  to  exclude  such  a 
latitude  as  may  be  supposed  to  conform  to  the  intentions  of 
the  grantor,  liberally  understood." 
In  a  COM  where  the  person  to  vhom  the  licence  had  been 

(#1  The  Co«iaapoHI«,  wpro,  p.  2TT. 

{/)  ft  Bob.  141. 

(fi  Tb»  TileoiiMliap,  1  Bob.  Sfl.    Sm  kIw  Shiffofr  r.  Goidon,  13  Eart, 


280 


Belligerent  Ml-nicipal  Rights. 


granted  had  teen  incorrectly  described  in  it,  it  was  held  that 
this  misdescription  was  in  the  circumBtances  immaterial,  the 
conditions  on  which  the  authority  had  been  granted  having 
been  duly  complied  with  (/>). 

"  Another  material  circumstance  in  all  licenoes  is  the  limi- 
tation of  time  in  which  they  are  to  be  carried  into  effect ;  for 
as  it  is  withio  the  view  of  government,  in  granting  these 
licences,  to  combine  all  commercial  and  political  considera- 
tions, a  communication  with  tlje  enemy  might  be  very  proper 
at  one  time,  and  at  another  very  unfit  and  mischievouB"  {i}. 
But  if  the  voyage  be  by  imavoidable  accident  delayed  beyond 
the  time  for  which  the  licence  was  granted,  the  breach  of  the 
time-limit — provided  the  person  licensed  be  clear  of  all  fraud 
or  Inches — will  not  render  the  voyage  illegal  {/}.  Sir  W.  Scott 
laid  it  down  as  a  general  rule  that  "  where  no  fraud  has  been 
committed,  where  no  fraud  haa  been  meditated,  as  far  as 
appears,  and  where  the  parties  have  been  prevented  from 
carrying  the  licence  into  execution  by  a  power  which  they 
could  not  control,  they  shall  be  entitled  to  the  benefit  of  itg 
protection,  although  (he  terms  may  not  have  been  literally 
and  strictly  fulfilled"  (/).  But  the  ciroumstanoes  in  which  the 
strict  terms  of  the  licence  have  been  departed  from  must  not 
be  of  the  making  of  the  person  licensed.  Thus  in  2'/if  Ttree 
Gebivi'iiers  (/«),  where  a  licence  had  been  granted  to  carry  a 
cargo  from  Bordeaux,  and  the  person  licensed  thought  fit  to 
treat  it  as  available  from  another  port — St.  Martin — the 
licence  was  vitiated,  and  ship  and  cargo  were  condemned, 
Sir  W.  Scott  remarking  that  parties  cannot  be  permitted  to 


(*)  LamMke  «.  Vanghan,  I  Biag.  473. 
(i)  Tbe  CacmopoUta,  lUfra.     Vidt  also  Vondpck  r.  ^^1litmclr 
(*)  Sdmnder  r.  Vim,  15  East.  62. 

(ij  The  Good  Hope,  Eilw.  Ca»a  on  Liponna,  S.    Asd  e 
Timno,  1  B.  ft  A.  112, 
(«)  I  Edw.  95. 
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tiike  lioenceB  for  one  purpoeo  and  apply  them  to  another ;  and 
that  in  Buch  a  case  it  would  be  going  beyond  the  powers  of 
the  Court  to  extend  its  protection. 

In  like  monnor,  the  use  of  the  licence  must  be  strictly 
limited  to  the  persons  for  whose  benefit  it  was  granted. 
"  The  great  principle  in  these  cases,"  said  the  same  learned 
judge,  "is,  that  subjocta  are  not  to  trade  with  the  enemy 
without  the  special  permission  of  the  government ;  and  a 
material  object  of  the  oonLrol  which  govemmont  exercises 
over  such  a  trade  is,  that  it  may  judge  of  the  particular  per- 
sons who  are  fit  to  be  entrusted  with  an  exemption  from  tie 
ordinary  restrictions  of  a  state  of  war"{»)-  In  this  sense 
the  holder  of  a  lioenee  must  bo  prepared  to  substantiate,  if 
required,  that  he  is  its  bauA  Jii/r  bolder.  Thus,  in  linrhic  v. 
3/"r!.iiifo»!i  (o),  where  the  Teseel  had  been  seized  as  being 
engaged  in  trade  with  the  enemy,  the  underwriters  denied 
that  the  assured  was  entitled  to  the  protection  of  the  licence 
on  which  he  relied,  and  Lord  Kilenborough  gare  judgment 
in  their  favour,  unless  the  plaintiff  should  prove  his  title  to 
the  document.  The  licence  was  "  general,"  in  that  it  specified 
neither  the  name  of  the  ship  nor  of  the  shipper,  and  it  was  to 
remain  in  force  for  six  months  from  date.  The  voyage  pro- 
tooted  was  between  London  and  UoUond ;  and  as  the  licenoe 
was  more  than  three  months  old  when  the  plaintiff  made  use 
of  it,  the  Court  observed  that  it  might  already  have  sen-ed 
fop  three  voynges  to  Holland ;  it  might  have  dropped  out  of 
the  pocket  of  the  person  entitled  to  it  and  been  found  by  the 
plaintiff,  who  must,  in  these  circumstances,  conneot  himself  hj 
other  evidence  than  the  mere  poeaesuon  of  the  document ; 
otherwise  there  was  a  natural  so^idon,  a  preponderance  of 

(•}  The  Jaagv  Joliaium,  4  Rob.  203.    See  aim  Tho  Anrani,  iii4.  41S; 
and  Barlow  r.  3<aekintuih,  12  B««t,  311. 
(■}  Sitpn.    8m  aim  Sawliaara  «.  Jauwn,  II  E»t,  333. 
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probability,  that  the  licence  had  been  used  before  to  cover  an 
antecedent  voyage,  and  against  the  lawful  use  of  it  on  this 
occasion. 

It  must  not,  however,  be  understood  from  the  foregoing 
that  a  general  licence  is  available  only  to  the  parties  to 
whom  it  was  originally  granted ;  for  in  The  Louise  CharMe 
de  Guldcnoroniy  the  holders  had  purchased  the  document  in 
market  overt,  and  there  was  no  suggestion  that  such  a  pro- 
ceeding was  improper.     In  The  Acteon  (jo),  where  a  licence 
had  been  issued  in  London  available  from  America,  and  bad 
been  disposed  of  in  America,  Sir  "W.  Scott  observed,  that  "if 
the  licence  was  general^  which  it  appeared  to  have  been,  it 
could  be  of  no  consequence  who  were  the  individuals  who 
acted  under  it,  provided  they  complied  with  the  conditions 
annexed  to  it."     But  in  another  case  (^),  where  there  vas 
granted  to  a  manufacturer  a  special  licence  for  himself  ^^ 
others  to  ship  certain  gimpowder,  and  he  sold  the  powder  to 
a  third  party,   it  was  held  that   the    condition  that  ^J© 
merchant  exporter  should  give  certain  security  was  not  cot^' 
plied  with,  notwithstanding  that  the  manufacturer  gave  ^^ 
security,   the   said  manufacturer  not    being    the  raercU^^ 
exporter  within  the  meaning  of  the  licence. 

And  if  the  licence  contain  a  condition  which  is  only  colo^    ' 
ahJy  complied  with,  it  will  be  voided  (r). 

The  fraudulent  alteration  of  a  licence  destroys  its  vaUd^^' 
even  where  the  person  claiming  its  protection  is  innocen't     ^ 
the  fraud.     This  was  decided  by  Sir  "W.  Scott  in  a  cas^  ^^' 
where  the  date  of  the  licence  had  been  altered ;  which  lic^^ 
he  pronounced  to  have  become  in  consequence  a  mere  nulli^-^' 

A  general  licence  must  be  construed  strictly,  in  tlie  Ben-^® 


{p)  2  Dods.  53.     Soe  also  Butler  r.  Allnutt,  1  Stark.  222. 

(y)  Camelo  r.  Britten,  4  B.  k  A.  184. 

(/•)  Gordon  v.  Vaughan,  12  East,  302,  note. 

(.«)  The  Louise  Charlotte  de  Guldonoroni,  2  Dod.  308. 
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that  it  cannot  be  understood  to  cstend  to  protect  the  prO' 
l»erty  of  an  piiemy.  Thus,  where  a  licence  had  been  grauted 
for  the  purpose  of  bringing  certain  gum  from  the  enemy's 
colony  of  Senegal,  and  the  master  of  the  vesael,  in  order  to 
oblige  the  French  governor,  who  had  befriended  him,  took 
on  board  some  gum  the  proporly  of  this  individual,  the  (Jourt 
held  that  such  property  waa  not  protected  by  the  licence  (/)■ 

A  lioence  must  also  be  construed  strictly  in  the  sense  that, 
if  granted  to  a  Britiah  merchant  as  such,  this  merchant 
cannot  use  it  in  his  capacity  of  a  domiciled  subjoct  of  the 
enemy  state  (h).  Thus,  a  licence  hod  been  granted  to  one 
Ilavie,  of  Birmingham, "  for  (he  importation  of  certain  goods 
from  Holland  into  this  oountrj',"  and  the  question  arose 
whether  it  co\ild  operate  to  protect  a  shipment  made  by  him 
in  person,  in  Holland,  and  under  papers  describing  his  firm 
as  "Ravie  &  Co..  of  Amsterdam."  The  Court  held,  that 
whereas  the  licence  had  been  granted  to  Ilavie  as  s  British 
subject  to  im]>ort  goods  from  Holland,  he  had  pnwtically,  in 
the  capacity  of  a  Dutch  merchant,  exported  goods  from 
Holland.  He  had  no  right  to  engraft  tlie  character  of  a 
Butch  exporter  on  a  licence  granted  to  him  as  a  Hrilish 
importer,  lie  was  a  merchant  of  both  countries,  and  must 
bo  liable  to  be  considered  as  a  subject  of  both. 

A  licence  to  trade  with  the  enemy  will  cover  the  enemy's 
ship  carrying  the  goods  licensed  to  be  conveyed.  This  was 
illustrated  in  Keimmjton  v.  IwjIU  {x),  which  ease  establishes 
that  an  iasurance  on  an  enemy's  vessel  is,  in  such  circum- 
stances, lawful. 

To  autboriice  trade  with  the  enemy,  and  to  exempt  his 
proper^  £rom  the  effect  of  bostilitiee,  is  a  very  high  act  of 

[(}  The  JoMphino.  I  Art.  313. 
(■}  Tho  Saa^  Klumna.  5  Rub.  307.     And  ■»  tl 
),  p.  IT.    Sou  alao  Tii«  Rmn  in  Blaom,  I 
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Bovereign  authority ;  and  suoli  a  licence,  to  be  effectual,  muat 
come  from  those  who  have  a  competent  authority  to  grant 
this  protection.  In  The  Hope  {y) — the  loading  case  on  the 
subject — on  American  vessel,  carrying  provisions  from  tho 
United  States  to  Peninsular  ports  occupied  by  British  troops, 
on  being  seized  claimed  to  be  protected  by  a  licence  granted 
by  the  British  coiiaul  at  Boston,  in  conjunction  with  a  letter 
from  the  admiral  on  tho  Halifax  station.  Sir  W.  Scott 
pronounced  the  documents  in  question  to  he  insufficient,  as 
coming  from  persons  vested  with  no  competent  authority  to 
grant  them.  It  was  quite  clear,  said  Ids  lordship,  that  no 
consul  in  any  countrj',  particularly  in  nn  enemy's  country,  is 
vested  with  any  such  power  in  virtue  of  his  station  ;  and  that 
the  admiral  was  also  witljout  this  authority.  Hut  inasmuch 
as  the  British  Government  bad  by  a  special  Order  in  Council 
oonfiiniod  the  acts  of  its  officers,  the  property  was  ordered  to 
be  restored.  In  other  eases  (=),  where  simikr  irregularities 
had  not  been  ratified  by  the  government,  condemnation  was 
decreed.  In  America  It  has  been  specifically  detennined  that 
the  President  is  the  only  functionary  who  can  grant  a  lioenoe 
to  trade  with  the  enemy  {n). 

"When  allies  are  jointly  engaged  in  waging  war,  it  is 
illegal  for  one  of  tliem  to  aulhori/e  trade  with  the  enemy, 
unless  with  the  previous  consent  of  the  other.  An  implied 
oontroct  exists  that  neither  state  shall  do  anything  to  defeat 
the  object  common  to  both ;  and  it  is  a  reoogniaed  principle 
of  the  law  of  nations  that  one  of  conjoint  belligerents  may 
seize  and  confiscate  the  property  of  any  subjects  of  the  other 
engaged,  without  the  consent  of  the  co-allies  jointly,  in  trade 
witli  the  enemy. 

If  a  licence  to  trade  bo  on  the  condition  that  a  bond  in  a 


(y)  I  Ouda.  I'JU.  Bob  bIiio  Jolmaaii  c  Sutton,  Dqu^.  2H. 
(:)  For  whirJi,  mo  WliMtoa'a  Int.  Law,  S  Bug.  ed.  p.  473. 
(o)  /*irf.  p.  471. 
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penalty  be  given  that  the  gooJfi  shall  bo  exparti^d  to  the 
places  BpL'cified ;  if  the  bond  be  not  given,  then  the  licence 
becomes  void,  and  the  voyage  illegal  (i). 

A  licence  must  be  so  intelligibly  worded  as  not  to  keep  the 
parties  in  the  dark  as  to  its  extent.  Thus,  where  a  licenoe 
bad  been  granted  to  the  jiorts  of  the  Vlie,  Sir  W.  Scott  held 
that  Ainsterdam  was  included,  and  that  it  vas  no  material 
deviation  to  have  entered  this  port  by  another  passage  (c). 

In  Fciitoii  V.  Pfttrxoii  (i^),  it  was  decided  by  Ijord  Ellen- 
borough,  that  where  a  licence  in  effect  legalized  purchase 
from  and  sale  by  an  enemy,  it  also  impliedly  legalized  the 
enemy's  right  by  his  agent  here  to  stop  the  goods  in  liaimfu 
after  their  arrival,  on  the  insolvency  of  the  vendee.  "To 
maintain  the  contrary,"  said  his  lordship,  "would  be  to  hold 
out  to  Kurope  that  this  wuntry  would  allow  foreigners,  by 
the  royal  licence,  to  send  their  goods  to  this  country,  and 
then  take  the  goods  without  paying  for  them," 

"  Dispensations  from  the  general  ]iro]iibition  to  trade  with 
the  enemy,  that  affect  whole  classes  of  cases,  as  dispensations 
by  licence  affect  individual;!,  are  granted  from  time  to  time, 
OS  the  exigencies  of  the  case  shall  require,  by  the  sovereign, 
with  the  advice  of  the  Privy  Council,  and  are  promulgated 
by  proclamation,  as  Orders  in  Council.  '  The  fundamental 
principle  on  which  this  new  system  of  commercial  policy  is 
founded,'  said  Lord  Brougham,  in  his  great  speech  on  Orders 
in  Council  and  the  Ijicence  Trade  (March  3,  181:2],  'has 
always  professed  itself  to  be  a  retaliating  principle.'  The 
power  to  make  these  Orders  of  Council,  and  to  grant  licences 
in  panusDoe  of  them,  being  derived  from  special  Acts  of 
Parliament,  is  of  a  limited  nature,  and  cannot  be  extended 


H]  Tudfak  ff.  WUtnorn,  1  Ewt,  Vli. 

(rj  Tba  JoDo,  3  Rob.  UT. 

(W)  lSEMt,tIir.    jll«o  Hoisan  f.  Omld,  3  T.unt.  &CS. 
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furtlier  than  the  Auts  themselvea  permit.     The  eonatruction 
oi  licences  granted  by  virtue  o£  tlie  King's  prerogative  will, 
in   general,   be    applicable    to    licences    founded    on    thsao 
Btatutee"  (e).     The  royal  proclamfttion  of   lath  April,  18'>4,   | 
referred  to  on  p.  2(i8,  affords  an  instance  of  such  a  general   i 
dispensation. 

By  an  Order  in  Council  (/)  at  the  commencement  of  the  ] 
war  witli  Russia,  six  weeks'  grace  was  allowed  in  which 
Russian  vessels  in  British  ports  could  load  and  depart,  free 
from  molestation.  In  Ckmentson  v.  Blestiij  [g),  the  plaintiff 
supplied  for  shipment  to  ti  firm  in  Odossa  certain  goods 
which  had  been  contracted  for  before  the  declaration  of  war. 
The  goods  were  provided  in  time  to  be  lawfully  shipped 
under  the  above  order,  and  the  sale  was  held  to  be  good. 

AVhere  there  is  neither  licence  nor  diepeiisation,  a  case 
may  still  arise  which  the  Court  will  place  on  the  footing  of 
being  protected,  as,  for  example,  if  the  circumstances  of  the 
alleged  trading  be  such  that,  if  a  hcence  had  been  appUed 
for,  it  would  undoubtedly  have  been  granted.  Thus,  one 
Gregory,  British  conaiil  at  Barcelona,  had  purchased  a 
quantity  of  wine  for  the  sole  puqtose  of  supplying  the 
British  fleet  in  the  Merliten'anean.  On  hostilities  ocourriog 
ht'tween  this  country  and  Spain,  Gregory  was  forced  to  leave 
his  domicile,  and  ho  left  behind  him,  in  liis  private  store, 
a  quantity  of  this  wine.  After  a  considerable  interval  of 
time,  an  opportunity  occurred  to  got  poasession  of  the  goods, 
which  were  shipped  on  his  belialf  to  Leghorn.  On  the 
voyage,  they  wore  captured  on  the  ground  of  unlicensed 
trading  with  the  enemy.  Sir  W.  Scott,  in  decreeing  resti- 
tution, observed  that  the  claimant  had  purchased  the  wine 
solely  for  the  supply  of  the  British  fleet  before  the  outbreak 


{r}  Uuitime  yitatsK,  p. 
[/)   r«fr  p.  68,  w(p«r. 
<Si  11  Ks.  lU. 
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of  liostilities,  and  that  he  hail  not  In  any  other  maiinor  aded 
as  a  merchant,  a  eituation  which  very  muiJi  difltiuguishwl 
thia  cose  ironi  eases  in  other  rospeuta  analogous.  The 
claimant  had  himself  retired  from  tha  (ountiy,  and  had 
made  application  to  get  hia  wines  conBigned  to  the  original 
purpose,  but  without  effect.  Great  difficulties  lay  in  the 
way  of  his  applying  for  or  using  a  lieenoe,  the  goods  being 
deposited  BtMirGtly.  The  conditions  of  this  cose  might  be 
taken  as  virtually  amounting  to  a  licence,  inasmuch  as,  in 
the  peculiar  circumstonLvs,  the  British  Government,  had  it 
been  applied  to,  must  have  granted  it.  It  had  been  further 
urged  against  the  claimant  that  he  had  not  disposed  of  his 
bouse ;  but  it  was  nothing  more  than  his  own  mansion,  and 
not  a  house  of  trude  (A). 

Finally,  when  pence  hae  been  oouoludod,  a  licence  becomes 
inoperative,  having  no  subject  matter  to  act  upon,  and  it 
cannot  be  acted  upon  on  hostilities  being  so  resumed  us  to 
constitute  a  uew  war.  A  licence  must  be  referred  to  the 
state  and  condittuii  of  oifairs  existing  when  it  was  granted  (i). 


PasBports  and  B&fe-condaota. — ^V'llereall  a  licence  is  granted 
for  purposes  of  trade,  passports  and  safe-oonduota  are  granted 
in  favour  of  individuals,  and  ordinarily  include  a  permission 
to  transport  baggage  and  effects ;  with,  also,  on  occasion,  a 
provision  for  the  safe  passage  of  the  servants  and  household 
of  the  person  protected.  The  person  named  in  the  passport' 
must  not  transfer  the  pass,  but  if  the  safe-oonduct  be  for 
efleote,  those  effects  may  be  removed  by  others  besides  the 
owner,  provided  such  |iersons  be  not,  for  any  reason,  objec- 
tionable within  the  territory  of  the  power  granting  the 
[Mirmisaion.     Such  power  is  morally  bound  to  make  good  any 


(t)  IV  HailoaiiB  dcUe  Onda,  *  Bob.  IBS. 
(•)  TbeFUntw'.VaMcli.SBob.IS. 
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damage  or  loss  arising  out  of  a  disregard  of  the  pass  on  the 
part  of  the  subjects  or  forces  against  whom  it  was  intended 
to  operate  as  a  protection.  On  the  other  liand,  the  party  to 
whom  it  was  granted  must  act  strictly  within  it  as  regards 
the  purpose,  place,  and  time  fur  which  it  was  granted.  It  is 
usual  to  enumerate  with  precision  every  particular  branch 
and  extent  of  the  indulgence,  and  any  breach  of  these  con- 
ditions will  be  at  the  peril  of  the  grantee.  If  a  safe-oonduct 
be  given  for  a  stated  period,  the  party  protected  must  leave 
the  enemy's  country  before  the  time  expires,  hut  if  detained 
by  sickness  or  other  unavoidable  circumstance  the  permit  will 
still  extend  to  protect  him.  It  is  stated  that  a  siife-conduct 
may  be  revoked  by  him  who  granted  it ;  but  if  the  grantee 
have  obtained  the  privilege  by  purchase,  and  not  gratui- 
tously, ho  is  entitled  to  indemnity  against  all  injurious 
coueequcnces  of  the  revocation,  and  he  is  also  to  be  allowed 
time  and  liberty  to  depart  in  safety  (J). 

Persons  domiciled  in  a  state  which,  owing  to  outbreak  of 
hostilities  between  it  and  the  country  to  wliich  tbey  owe 
allegiance,  has  become  the  country  of  an  enemy,  should,  if 
they  desire  to  remove,  lose  no  time  in  applying  for  a  special 
pass,  to  enable  them  to  do  so.  Tliis  point  has  already  been 
touched  upon,  pp.  '264,  t2fi-3. 

The  effect  of  a  ransom  from  the  enemy  is  equivalent  to  a 
safe-conduct  on  the  part  of  the  state  granting  the  ransom,  and 
its  allies  (A).  The  subject  of  Ransom  generally  will  be  con- 
sidered presently  (cide  infra,  p,  296). 


(yj    Cuff  Kent'*  InUmst.  Law  ^  AbJ;,  2lid  ed.  pp.  370 
[i)  Mtllf-  V.  TK,  Kn<,t,.ii«„.  2  DaU.  IS. 
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InBarance. 

TKere  is  little  to  say  on  this  point  ^hich  has  not  already  been 
conveved  in  treating  of  the  eiilijix-t  of  insurantte,  under  the  li<iaA 
Proliibition  of  Trade  with  tlie  Euemy(/)-  Broodlj-  stated,  the 
[losition  seems  to  be  this : — Wliere  the  trade  ia  lawful,  an 
insurance  in  support  of  it  is  good  and  TsUd ;  where  it  is  unlaw- 
ful, 8iich  an  insurance  becomes  ipio  facta  void.  If  the  trade  be 
duly  licensed  the  insurance  will  be  protected;  if  there  be  uo 
licence,  or  the  licence  be  for  any  reason  found  not  to  avaii  to 
cover  the  adventure  insured,  then,  the  trade  being  uuiawfiil, 
the  contract  of  insurance  entered  into  to  protect  it  will  stand 
on  no  higher  ground.  For  whercrer  a  man  inakea  on  illegal 
oontraci,  the  courts  of  justice  will  not  lend  hiin  their  aid  to 
compel  a  performance  (ni). 

In  I'tpan'rAa  v.  XoUe  {n),  whore  a  native  Spaniard  domicdled 
in  England  had,  nndtT  a  British  licence,  shipped  goods  to  Spain, 
with  which  country  England  was  at  war,  it  was  h«^ld  that  such 
commerce  was  fully  legalised,  uotwithslaudiug  that  the  consignees 
were  alien  enemies.  The  latter  oould  not  sue  in  respect  of 
such  licensed  traific  in  the  Britiuh  Courts ;  only  the  person 
actually  liccusL-d  could  Uo  this ;  but  the  commerce  itself  was  to 
bo  regarded  an  legalised  for  all  purposes  of  its  due  and  effectual 
prosctution.  This  being  so,  to  say  that  the  person  licensed 
could  not  insure.  Lord  EUenborough  obserred,  would  be  to 
oonvert  tlie  licence  itself  into  an  instrument  of  fraud  and  decep- 
tion. "  The  Crown,  in  licensing  the  end,  impliedly  licenses  all 
the  ordinary  legitimate  means  of  obtaining  that  end.  .  .  . 
"Whaterer  commerce  of  this  sort  the  Crown  has  thought  fit  to 
permit  ,  .  .  must  be  regarded  by  all  the  subjects  of  the  realm, 
and  by  the  Courts  of  law,  when  any  question  relative  to  it 
comes  before  them,  as  li>gal,  with  all  the  consequences  of  its 
being  legal."  The  fact  that  the  trade  is  contrary  to  the  laws  of 
the  other  belligerent  state  cannot  be  pleaded  as  a  defence  to  a 
claim  under  the  policy.    "  It  will  not  be  contended,''  said  the 


(/]   r>4lt  p.  3T3.  »pra. 

(m)  IMB«da  c  Huttou,  B.  It.  Uich.  25  Goo.  3. 

(a)  ISSaat,  SS2.  an.  ISll. 
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learned  judge,  "  to  be  illegal  to  iasure  a  trade  carried  on  in 
cjoDtravetition  of  tlie  laws  of  a  state  at  war  witli  us,  and  in 
furtherance  of  the  policj'  of  our  country  and  its  trade."  And  the 
principle  thus  clearly  laid  down  'waa  adopted  in  subeequeat 
cases  [•>). 

WJiere  a  licence  had  been  granted  to  trade  irith  the  enemy, 
the  cargo  to  be  brought  from  the  enemy's  country  in  Ids  ships 
to  our  colonial  ports,  it  was  held  that  not  only  was  the  insurance 
on  the  cargo  shippL-d  (or  the  hfnefit  of  British  subjeota  inci- 
dentally legalized,  but  that  an  insurance  on  thu  enemy's  ehip 
was  also  valid  ;  and  that  it  was  competent  for  the  British  agent 
of  both  parties,  in  whose  name  the  insurance  was  effected,  to  sue 
upon  the  policy  in  limo  of  war,  tho  trust  not  contravening  any 
rule  of  law  or  public  policy,  and  there  being  no  personal 
disability  in  the  plaintiff  on  the  record  to  sue.  The  alien  enemy 
cotUd,  however,  by  no  means  sue  in  his  own  name  ( /»). 

If  port  of  a  cargo  be  licensed  and  therefore  legal ;  and  part 
unlicensed ;  the  insurance,  unless  the  contract  be  imlivisible, 
will  hold  good  BO  far  as  the  licensed  interest  is  concerned. 
Thus,  in  Pitichell  T.  Allmtlt  {q),  where  the  owners  were  licensed 
to  import  a  cargo  of  com  and  many  other  enumerated  artioloa 
(not  including  books),  "  uud  no  other  articles  whatever";  and 
the  master  took  on  board  sundry'  cases  of  books  not  the  property 
of  the  asHured  and  not  covered  by  the  policy;  and  the  vessel  waa 
lost :  the  Court  observed  lliat  if  the  ship  and  cargo  had  been 
libelled  in  tho  Cuurt  of  Admiralty  the  books  would  have  been 
condemned  and  the  ship  and  other  goods  restored ;  and  tliat  if 
thi'y  ought  to  be  restored,  thero  seemed  to  be  no  reason  why 
they  should  not  be  insured.  The  circumstance  of  tho  books 
being  ou  board,  said  the  learned  judge,  did  not  render  the 
whole  of  the  adventure  illegal,  nor  the  insurance  void.  And  in 
ftnothor  ca8«(r),  where  the  licence  was  lor  llie  purpose  of  imiwr- 


5 

I 

I 


(a)  full  Flindt  r.  Siwtt,  Plinat  r.  CrokaU  on  spp«sl  (1S14),  S  Tamit.  G7l ; 
and  Bnzctt  v.  Meyer  (IBU),  ihid.  824,  ovemilin^  Mcnott  t.  BoDhun  [1812), 
IS  Eart,  477 ;  FUndt  v.  Crokatt,  ihH.  622 ;  FUndt  i'.  Soott,  Hid.  fi2fi. 

{p)  K(>nuii|rtu"  r.  IngUi,  S  Eut,  373. 

{q)  4  Taunt.  793. 

(r]  Batkr  r.  Alnult,  1  Stwk.  222. 
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tation  of  specific  articles,  not  including  the  particular  drugs 
forming  part  of  the  cargo  insured,  Lord  Ellenborough  held  that 
the  consequence  was  that  such  drugs  would  not  be  within  the 
protection  of  the  licence ;  but  that  it  would  be  very  dangerous  if 
the  introduction  of  a  single  article  not  specified  in  the  order  were 
to  vacate  the  licence  altogether.  Where,  again,  an  insurance 
had  been  effected  on  gunpowder  shipped  under  a  licence,  and  it 
turned  out  that  the  quantity  exported  exceeded  the  limits  of  the 
licence,  the  insurance  was  supported  to  the  extent  of  the  quantity 
for  which  the  licence  had  been  obtained  («).  But  where,  in 
Camelo  v.  Britten  (/),  certain  gunpowder  was  shipped  under  a 
licence,  but  the  conditions  of  the  licence  were  not  complied  with, 
the  policy  was  held  to  bo  void  in  respect  of  other  goods  besides 
the  gunpowder,  on  the  ground  that  the  insurance  was  one  entire 
contract. 

The  granting  of  licences  to  cartel  or  truce  ships  not  being 
ordinarily  connected  with  any  question  of  trade,  the  subjeot 
may  be  considered  under  a  special  head. 


(«)  Eeir  v.  Andrade,  2  Hanh.  196. 
(0  Supray  p.  282. 
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Licence  to  Caktel-Shu's. 


Cartel  is  the  nnme  given  to  ttu  ngreenient  for  tlio  exehaiige 
of  prisoners  of  war,  and  a  cartel-sliip  is  one  eniploj'ed  in 
carrying  out  auoh  au  agreement.  It  is  usual,  in  ordor  to 
promote  the  objoets  of  a  cartel,  for  a  commissary  of  prisoners 
to  reside  in  the  enemy's  country,  and  it  is  competent  for  liim 
to  grant  a  pass  or  safe-conduct  to  ships  engaged  in  eifecting 
these  exchanges.  The  interc-ourso  between  belligerents  in- 
Tolved  in  this  trailic  is  of  a  very  peculiar  nature,  and  it  is 
indispensable  that  it  bo  conducted  with  the  moat  scrupulous 
regard  to  the  original  purpose.  "The  conduct  of  ships  of 
this  description,"  said  Sir  W.  Scott,  in  T/ir  Venus (ii),  "can- 
not be  too  naiTowly  watched.  The  service  on  which  they  are 
sent  is  so  highly  important  to  the  interests  of  hiuuanity, 
that  it  is  peculiarly  incumbent  on  all  parties  to  take  cure  that 
it  should  be  conducted  in  such  a  manner  as  not  to  become  a 
Bubjeof  of  jealousy  and  distrust  betxveen  the  two  nations," 
T/ic  Fc/iiM,  a  British  vessel,  had  go;ie  to  Marseilles,  under 
oartel  for  the  exchange  of  prisoners.  After  discharging  his 
prisoners,  tJie  master  took  on  board  certain  gowls  for  which 
freight  was  to  be  paid.  Whilst  ou  a  voyage  lo  I'ort  Mabon, 
the  vessel  was  seized  by  a  British  cruiser  on  ibe  ground  of 
trading  with  the  enemy.  The  learned  judge,  in  oondemiiiog 
the  vessel,  would  not  say  that  if  the  master  had  taken  on 
board  a  few  articles  for  his  own  petty  profit,  the  ship  would 
necessarily  be  subjected  to  confiscation ;  but  where,  as  in  this 

(u)  i  Bob.  3ii.  Vidt  oIm)  His  Bob  in  Bloom,  1  Dodii.  60;  nod  Tlii' 
Cuoljiift,  6  Bob.  3M. 
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case,  goods  were  eliippod  so  as  to  call  forth  remonstrnnoes  on 
the  pait  of  the  ship's  officura,  it  was  too  muuh  to  say  that  the 
offenoe  was  imputable  only  to  the  master.  Cartel-ahipB  were 
under  a  iloiible  oblijratiou  not  to  trade,  and  it  was  not  without 
the  conseut  of  both  helligereiit  govemmonta  that  veesols  en- 
gaged in  tliis  service  could  be  permitted  to  take  in  any  goods 
whatever.  The  prohibition  against  trade  equally  applies  to 
the  conveyance  of  paasengers  for  hire. 

In  T/ir  Lri  Rosinc  (i),  the  Court  oondemued  aa  a  droit  of 
admiralty  some  goixls  put  on  board  a  French  cartel-«bip  by  a 
British  manufacturer,  the  ship  lying  at  Cover  with  her  soils 
set,  ready  \a  return  to  Fmnce, 

In  the  absenoe  of  any  spooial  stipulation  on  the  point,  it  is, 
in  general,  immaterial  whetlier  the  ship  sent  on  a  cartel 
mission  be  a  ehip  of  war  or  a  private  vessel.  A  ship  going 
to  be  so  employed  is  not  ipno  facto  protected  whilst  proceed- 
ing to  the  port  at  which  her  engagement  is  to  oommenoe, 
but,  it  necessary,  she  should  be  provided  with  a  pass  by  the 
commissary  of  prisoners  in  the  enemy's  country  (.</).  But 
oven  if  a  ship  bonil  Jiile  engaged  in  a  cartel  mission  bo  found 
to  be  provided  with  no  lettcx  of  cartel,  she  ought  not  to  he 
condemned,  and  the  protection  of  her  mission  shoold  extend, 
as  in  other  cases,  to  the  return  voyage  (z). 

"  All  contracts  made  for  equipping  and  fitting  oartel-shipa 
are  to  bo  considered  as  contracts  between  friends,  and  conse- 
quently to  be  enforced  in  the  tribunals  of  either  belligerent. 
Such  vessels  are  considered  neutral  licensed  vessels,  and  all 
[leiwons  connected  with  their  navigation,  upon  the  portioaliir 
service  of  which  both  belligerenta  have  employed  her,  are 
neutral  in  reepect  of  both,  and  under  the  protection  of 
both  (fl).     Persons  put  on  board  a  cartel  with  their  own  oon- 

(r)  I  Bob.  372. 

!m)  The  Dufjle.  3  Rob.  MS. 

(0  thid.  ana  L«  Glmrc,  6  Bab.  IBS. 
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sent,  "by  the  government  of  the  enemy,  to  be  carried  to  their 
own  country,  are  hound  to  do  no  act  of  hostility.  Therefore, 
a  capture  made  by  such  persons  of  a  vessel  of  their  own 
country  fi-om  the  enemy,  is  not  a  recapture  iu  contemplatioit 
of  law,  and  givea  them  no  title  to  salvage,  and  the  former 
owner  no  title  to  claim  the  vessel "  (6). 

The  officers  and  crew  of  a  cartel  ship  are  bound  to  commit 
no  act  in  violation  of  the  conditions  of  mrtcl.  Thus,  in  tUo 
above  cokg  {T/ic  Mary),  where  certain  English  prisoners  of 
war  mode  their  escape,  in  breach  of  parole,  and  regained 
poesession  of  their  vessel,  which  had  been  captured  by  the 
Dutch,  the  crow  of  The  Jftny  wore,  on  the  arrival  of  that 
vessel  in  yolland,  immediately  thrown  into  prison.  The 
recaptured  British  vessel,  on  the  other  hand,  was  ordered  to 
be  delivered  to  his  Majesty,  to  be  by  him  disposed  of  as  his 
sense  of  justice  towards  the  injured  (Dutch)  government 
might  direct. 

The  Treaty  of  Paris  (30th  March,  1856),  provided  that  all 
prisoners  of  war  should  be  immediately  released.  This  indeed 
has,  according  to  Twiss's  International  Law  (1  ed.  p.  12(i), 
been  the  universal  practice  of  Christian  powers,  at  the  end  of 
a  war,  since  the  Treaty  of  Munster  in  1648  (</), 

(i]  The  Mary  (Fdg»r),  6  Bob.  201 :  MuriliniB  Warfare,  p.  60. 

(>/)  '-But  here  lat  Wlite  Hall)  he  (Sir  G.  Downing)  and  Sir  Willi«m  Dojly 
werp  attending  lie  Oonnoil  ■«  ConnnisBioner*  (or  «ick  and  wonodcd,  aud 
pruoDere ;  and  they  told  mc  tlieir  buiinew,  which  was  to  know  how  we  shall 
do  to  relcaHi  our  ptuouen  ;  for  it  rovnu  the  Dutch  have  got  tu  tu  agiw  in 
the  treaty  (a*  they  fool  tu  in  anything)  that  the  dyct  of  the  piuoncrs  on  both 
aideii  ihall  be  paid  for  btJore  they  be  rekawd :  whidi  they  liave  done,  know- 
ing mm  to  mn  high,  they  having  more  prieooers  of  oum  than  we  have 
of  thorn :  BO  they  aio  able  and  most  ready  to  dlnvhargi!  the  debt  of  thdn, 
biit  wo  are  ndther  able  nor  willinir  to  do  that  for  outh,  tho  debt  of  Ihooe  in 
Zalaiid  only  00101011107  '*'  above  S.OOD'.  for  men  takra  in  the  Kiag't  own 
Bbipi.  beaidea  others  taken  in  mi-rvhanlnnni,  who  expect,  an  18  luaal.  that  tha 
King  shonld  mtccm  than ;  but  I  think  he  will  not.  by  n-hat.  Sir  G.  Downing 
nya.  Thti  our  prisoom  comt^lain  of  there;  and  »ay  in  their  letters,  which 
Sir  G.  Dawning  thowcd  me,  that  they  have  roads  a  good  feat  that  lliey 
ahould  bo  tHlK-ii  ill  the  serrice  of  the  Kibk,  and  the  Kinfi  not  |>ny  Tir  thoir 
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The  treatment  to  be  accorded  to  the  crews  of  captured 
merchant  ships  is  &  matter  of  douLt  In  the  rranco-rruasian 
war  Buch  persons  were  treated  by  the  Pronoh  as  prisoners  of 
war,  on  the  gronod,  preaumalily,  that  to  allow  them  to  return 
to  their  own  country  would  be  to  supply  their  government 
with  means  to  augment  the  national  naval  power.  Friuoo 
Bismarck,  however,  objected  to  this  course,  and  seized,  as  a 
measure  of  retortion,  forty  notables  of  Dijon,  Gray,  and 
Veeonl((>), 

The  cases  of  77ie  Virffinim,  where,  in  1874,  the  Spanisli 
fiovernment  summarily  executed  certain  British  subjects 
found  on  board  a  Cuban  insurgent  vessel ;  and  of  The 
Cagliari,  where,  in  1857,  the  ^Neapolitan  Government  im- 
prisoned British  subjects  found  on  board  a  vessel  seized  by 
rebels;  may  be  referred  to  for  information  as  to  the  view 
held  by  this  country  of  any  irregularity  in  dealing  with 
British  subjects  seized  on  the  ground  of  being  engaged  in 
hostilities  against  an  alien  power  (/). 

Somewhat  aUied  to  the  subject  of  cartel-ships  for  the 
release  of  prisoners,  is  that  of  ransoming  property  from  the 
enemy.     This  subject,  therefore,  may  now  be  considered. 


eirtiutln  trhile  pHsonmi  for  him.  But  ito  far  tliey  are  froin  dciiDg  Ihui  trith 
Uicir  mPD  u  we  do  to  dixoounHrv  oura,  that  I  Bad  in  the  letters  of  ■ome  of 
our  pruonere  tfa«rD.  which  he  abowKl  mc  Ibst  they  have  with  money  got  our 
men,  that  they  took,  to  work  uiA  carry  their  ahipii  home  for  them ;  and  thej 
hare  U'«n  wolt  rnwardid,  and  nliaaed  wheo  they  oome  Into  UoUind :  whinh 
b  Jon*  like  •  Doblc,  hra»o.  and  w1»  people." — Pepjs'i  Diary,  30  Aug.  166". 

(()  Edinb.  Review.  July  ISSi,  -JSS. 

(/)  Pitt-CobbeU'*  LauUnx  Com*  :  The  Virgimoi,  p.  8EI :  The  Ci^iui, 
p.  87.     TMb  alM>  |>p.  43S— S,  »/». 
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Permission  or  Prohibition  of  Ransom. 

"  It  was  formerly  the  general  custom  to  redeem  P^opef^^^ 
from  the  hands  of  the  enemy  by  ransom,  and  the  contract 
undoubtedly  valid  when  municipal  regulations  do  not  intei 
vene  "(</).     So  far  as  this  country  is  concerned,  munici] 
regulations  do  intervene,  both  as  regards  the  ransoming 


property  captured  by  the  enemy,  and  the  restoration  of 
property  captured /ro;;^  the  enemy.  The  Act,  17  Vict.  c.  18, 
cited  as  "  The  Prize  Act,  Russia^  1854,"  deals  with  ransom 
of  property /y'ow  the  enemy  as  follows : — 

§  XLII.  '*It  shall  not  be  lawful  for  any  of  her  Majesty's 
subjects  to  ransom,  or  to  enter  into  any  contract  or 
agreement  for  ransoming,  any  ship,  vessel,  goods  or 
merchandise  belonging  to  any  of  her  Majesty's  sub- 
jects, which  shall  be  captured  by  any  of  her  Majesty's 
enemies ;  and  all  contracts  and  agreements  which  shall 
be  entered  into,  and  all  bills,  notes,  and  other  securities 
which  shall  be  given  by  any  j^erson  for  ransom  of  any 
ship,  vessel,  goods  or  merchandise,  contrary  to  the  pro- 
visions of  this  Act,  shall  be  absolutely  null  and  void." 

§  XLIII.  imposes  a  penalty  of  500/.  for  breach  of  the  pro- 
visions of  this  Act,  '*  unless  it  shall  appear  that  the 
circumstances  of  the  case  were  such  as  to  justify*  the 
said  ransoming." 

And  with  respect  to  restoration  to  the  enemy : — 

§  XLiy.  provides  that  any  commander  of  any  of  her 
Majesty's  war-ships  agreeing  for  the  ransoming  or 
restoring  of  any  ship  or  goods  taken  by  any  of  her 
Majesty's  ships,  shall  suffer  such  penalty  as  the  Court 
shall  adjudge,  *' unless  it  shall  appear  to  such  Court 
that  the  circumstances  of  the  case  were  such  as  to  have 
justified  the  same." 


(g)   Kent's  Inteniat.  Law,  2  EDg.  cd.  p.  251. 
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The  Act  27  &  28  Viot.  o.  25,  however,  cited  as  "  The 
Xaval  Prize  Act,  1864  "  (A),  so  provides  for  the  ransom  of 
property  captured  fty  the  enemy,  that  it  shall  be  deemed 
legal  or  illegal  to  effect  suL'h  raosoms  ai'curdiiig  as  an  Order 
in  Council  shall  declare.    §  4-5  runs  as  follows : 

"  Her  Majesty  in  Council  may  from  lime  to  timo.  in 
relation  to  any  war,  make  such  orders  as  may  seem 
expedient,  aocording  to  oircmnstantea,  (or  pro- 
hibiting or  allowing,  wholly  or  in  certain  oases, 
or  subject  to  any  conditions  or  regulations  or 
otherwise,  as  may  from  time  to  time  seem  meet, 
the  ransoming,  or  the  entering  into  any  contract  or 
agreement  for  the  ransoming,  of  any  slitp  or  goods 
belonging  to  any  of  her  Majesty's  subjects,  and 
taken  as  prize  by  an}'  of  her  Majesty's  enemies, 

"Any  contract  or  agreement  entered  into,  and  any  bill, 
bond,  or  other  aecurity.  given  for  ransom  of  any 
ship  or  goods,  shall  be  under  the  exclusive  juris- 
diction of  the  High  Court  of  Admiralty  as  a  Prize 
Court  (subject  to  appeal  to  the  Judicial  Committee 
of  the  Privy  Council),  and  if  entered  into  or  given 
in  contravention  of  any  such  Order  in  Council, 
shall  be  deemed  to  have  been  entered  into  or  given 
for  an  illegal  consideration. 

"  If  any  person  ransoms,  or  enters  into  any  contract  or 
agreement  for  ransoming,  any  ship  or  goods,  in 
contravention  of  any  suehOrderin  Council,  he  shall, 
for  every  such  oftent*,  be  liable  to  be  proceeded 
against  in  the  lligh  Court  of  Admiralty,  at  tlio  suit 
of  her  Majesty  in  her  office  of  Admimlty,  and  on 
conviction  to  be  fined,  in  the  discretion  of  the 
Court,  any  sum  not  excoedlog  five  hundred 
pounda." 

(1]  Tbc  Act  will  be  foond  in  the  Appcndii. 
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In  the  atsenee  of  an  Order  in  Council,  it  is  to  be  presumed 
tbat  the  law  stands  as  is  expressed  in  §S  ^^ — 44  of  the 
Act  of  I8-")4,  already  quoted,  viz.,  that  all  ratisom  is  prhnd 
fiicie  illegal.  This  principle  is  in  accord  with  the  general 
policy  of  the  European  powers,  but  it  would  seem  that  in 
the  United  States,  raiisoma  have  never  been  prohibited  by 


The  precise  nature  of  the  circumstances  which  shall  "  appear 
to  the  court  to  he  such  as  to  justify  "  the  ransoming',  cannot 
be  laid  down.  8ir  W.  Scott,  in  TIic  S/tij»f  takrn  at  ihtion  {/), 
in  declaring  that  "  even  ransoms,  under  circumstances  of 
necessity,  are  still  allowed,"  forbore  to  enlarge  upon  this  text, 
and  the  ciroumatnnoes  of  the  particular  case  aiw  not  such  as  to 
be  very  valuable  aa  a  precedent.  Lord  Keith,  on  the  capitu- 
lation of  Genoa,  seized  some  five  hundred  vessels  lying  in  the 
harbour,  leaving  it  to  the  owners  of  each  vessol  to  show  that 
their  property  was  neutral  and  bad  not  broken  the  blockade 
which  had  been  establiehed  for  a  considerable  time.  On  the 
subsequent  evacuation  of  the  port.  Lord  Keith  demanded  the 
sum  of  500,000/.,  aa  an  equivalent  for  all  ships  in  the  port. 
"  To  carry  all  the  ships  away  was  impossible,  yet  he  hod  a 
right  to  take  away  the  value  of  all,  as  having  a  right  to  the 
possession,"  said  the  learned  judge.  On  the  Genoese  de- 
clai'ing  their  inability  to  raise  any  such  sum  as  that  demanded. 
Lord  Keith  agreed  to  accept  17,000/.,  and  this  was  paid  to 
him.  Three  years  afterwards  tlie  Genoese  raised  the  plea 
that  the  terms  of  the  capitulation,  exempting  property 
generally  from  seizure,  exempted  the  ships,  and  that  the 
seizure  was  consequently  illegal.  Sir  W.  Scott  held,  as  to 
this,  tliat  ships  are  a  species  of  property  mi  gencrin,  and  are 
not  included  by  mere  general  terms,  however  oomprehensire. 
The  claimants  haTiag  raised  the  further  plea  that  the  trans- 
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action  constituted  a  ranaom  (though  it  is  not  easy  to  see  how 
Buoli  a  plea,  even  if  suoceBsful,  could  benefit  them),  and  that 
ransom  was  prohibited  by  British  law.  his  Lordship  delivered 
himself  OS  above,  adding,  however,  that  the  money-prooeeda 
must  go  to  the  Crown,  the  Prize  Act  giving  to  captors  only 
ships,  goods,  &(!.,  afloat, — whereas  this  was  a  sum  ot  money. 
The  above  is  an  instance,  it  should  be  noted,  of  restoring, 
for  a  money-payment,  property  captured  from  the  enemy,  a, 
transaction  to  be  more  favourably  regarded  than  the  ransom  of 
property  captured  '<//  the  enemy ;  for  while  in  the  hitter  case 
there  may  always  be  the  possibility  or  even  the  probability  of 
a  recapture  by  British  cruisers,  in  the  former  the  acccptanoe 
of  a  money  equivalent  (it  should  be  an  equivalent)  operates 
to  practically  defeat  any  such  chance  of  recapture  on  the 
part  of  the  enemy. 

The  American  Courts,  in  Jeckerv.  ifonldomcri/lk),  when 
referring  to  the  duty  of  captors  to  bring  in  their  prizes  for 
adjudication,  gave  utterance  to  r«marlcs  useful  as  throwing 
some  little  light  on  the  Eubjeot  of  justification  of  ransom. 
•'There  are  cases,"  said  Mr.  Justice  Taney,  "where,  from 
existing  circumstances,  the  captors  may  be  excused  from  the 
performance  of  this  duty,  and  may  sell  or  otherwise  dispose 
of  the  property  before  condemnation.  And  where  the  com- 
mander of  a  national  ship  cannot,  without  weakening  in- 
oonveniently  the  force  under  his  command,  spare  a  sntfioient 
prise  orew  to  man  the  captured  vessel,  or  where  the  orders 
of  his  government  prohibit  him  ^m  doing  so,  he  may  law- 
fully sell  or  otherwise  dispose  of  the  captured  property  jn  a 
foreign  ooiintr)'.  and  may  afterwards  proceed  to  adjudication 
in  a  Court  of  the  United  States."  It  must,  however,  be 
remembered  that  ransom  is  apparently  not  illegal  by  United 
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States  law.  Under  the  present  greatly  altered  conditions  of 
naval  warfare,  in  which  seamen  and  marines  have  1)601 
largely  supplanted  by  machinery  and  machine  guns,  it  will 
necessarily  be  a  difficult  matter  to  spare  men  for  the  naviga- 
tion of  prize  ships  to  the  extent  practised  in  former  days. 
So  that  unless  the  circumstances  justifying  release  to  the 
enemy,  for  ransom  money,  should  be  liberally  r^arded  by 
Orders  in  Coimcil,  captors  will  often  have  to  choose  between 
letting  their  prizes  go  scot  free  on  the  one  hand,  or  wantonly 
destroying  them  on  the  other.  Possibly  the  framers  of  the 
1SG4  Act  had  this  contingency  in  view  when  they  decided 
to  provide  for  a  relaxation  of  the  stringency  of  the  Act 
passed  in  1854. 

But  it  was  formerly  a  common  practice  to  ransom  British 
ships  taken  by  the  enemy,  by  delivering  to  the  captor  what 
was  called  a  ransom  bilL      This  secured  to  him  the  price 
agreed  upon,  and  operated  both  as  a  bill  of  sale  to  the 
original  o^\^lers  and  as  a  protection  to  the  ship  against  other 
cruisers  of  the  enemy  during  the  remainder  of  her  voyage. 
A  hostage  was  likewise  delivered  to  the  captor  as  security  for 
the  punctual   payment   of   the  stipulated  sum.     Actions  at 
common  law  were  formerly  maintained  upon  ransom  bills  (/)> 
but   inasmuch   as   ransom   has   since  become   unlawful,  no 
action  can  now  be  supported  by  such  bills.     Moreover,  it  va* 
in  Aufhon  v.  Fisher  [m)  decided  that  an  alien  enemy  cannot 
sue  for  any  right  claimed  to  be  acquired  by  liim  in  actual 
war :  and,  as  we  have  seen  above,  persons  who  have  given  such 
a  ransom  bill  are  pr'und  facie  liable  to  heavy  penalties.     Pre- 
vious to  tliis  the  case  of  Ricord  v.  Bettenham  (n)  had  established 
the  contrary.     In  this  case  the  master  of  an  English  vessel, 


(/}   Park'8  Mar.  Insoe.  8th  ed.  p.  154. 

(m)  2  Doug-.  649,  an.  1781.     See  also  The  Hoop,  1  Rob.  196  ;  also  Antoine 
V.  Monshead,  6  Taunt.  237,  an.  1815. 
(w)  3  Burr.  1734,  an.  1765. 


Permission  oh  Pkohhutiox  of  Kansom.      301 


I 


on  obtaining  a.  release  from  tlie  I'^renoh  privateer  which  had 
captured  his  vessel,  gave  to  the  Frenchman  a  ransom  hill,  and 
at  the  same  time  handed  over  his  mate,  Uell,  as  a  collateral 
security.  The  unfortimate  hostnge  having  died  in  prison, 
the  defendants  plcadinl  that  the  plaintiff  had  by  this  event 
lost  his  right  of  aolion  ;  that,  being  at  the  time  of  the  con- 
tract an  alien  enemy,  he  himself  could  not  sue  on  the  bill,  and 
that  the  action  should  have  been  brought  by  the  mate.  The 
Court,  however,  found  for  tlie  plaintilt,  presumably  on  the 
ground  that  suoh  a  oonlract  was  valid  among  the  other 
nations  of  Kurope,  and  was  not  discharged  by  the  doath  of 
the  hostage,  who  was  merely  a  collateral  security. 

Kmerigon  (p.  377),  treating  on  this  subject,  writes  as 
foUowa : — "  The  ransom  bill  is  lawful  and  binding  in  itself. 
It  is  only  for  greater  precaution  that  the  oaptor  fortifies  him- 
self with  a  hostage,  whose  person  thus  becomes  both  surety  and 
pledge  for  the  promise  made.  If  this  hostage  has  tlie  base- 
ness to  escape  by  flight,  or  should  he  come  to  die,  the  promise 
would  not  the  leas  exist."'  I^oid  Iiranstield  also,  in  Conni  v. 
Ill^rkbunie  {<•) ,  emphatically  declared  his  opinion  that  the 
contract  was  "  worthy  to  be  sustained  by  sound  moraUty  and 
good  jiolicy,  and  as  governed  by  the  law  of  nations  and  the 
eternal  niles  of  justice,"  Sir  W.  Scott,  however,  in  a  subso 
quent  ease  {/>),  observed  that  " even  in  cases  of  ransom  .... 
the  ransom  could  not  be  put  in  suit  on  the  part  of  the 
enemy:  proceedings  were  always  carried  on  against  the 
owner  in  the  name  of  the  Iiostsge  suing  for  his  Uberty"; 
but  tliis  obaenntion  is  Bc^an'tOy  in  accord  with  tlie  dccisiim 
in  Jtkord't  ciise,  xupi-a. 

Tlie  ordinary  procedure  in  caae  of  ransom  is  as  follows : — 
The  oaptor,  on  restoring  th«  captured  vessel  to  the  master, 
takes  from  him  a  ransom  bill,  in  which  the  master  binds 


{■}  aDoog.  611,  u.  ITSI. 

t|i)  TlM  B«bw)M,  6  Rob.  103,  aa.  ISOf. 
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himself  and  ownera  to  pay  a  certain  siun  of  money  at  a  future 
day  named  in  the  bill.  This  bill  or  contract  is  usually  made 
in  duplicate,  one  copy,  retained  by  the  captor,  being  termed 
the  ransom  hill ;  whilst  tho  other,  kept  by  the  master,  serves 
him  as  a  pass  or  safe-conduct  against  further  raolestation  on 
the  part  of  other  vessels  of  the  country  to  which  the  captor  i 
is  subject  {q),  and  it«  allies.  As  a  hostage  or  ooUateral 
security  for  due  payment  of  the  bill,  the  master  of  the 
vefisel  released  delivers  up  to  the  captor  some  member  of  the 
ship's  eonipaiiy,  generally — as  in  Itkord  v.  Jietien/iam,  tiupiv — 
the  mate  of  the  ship.  The  vessel  is  then  allowed  to  proceed 
on  the  voyage  prescribed,  and  the  safe-conduct  will  avail  to 
protect  her  so  long  as  she  is  found  within  the  course  pro- 
scribed, and  within  the  time  limited  by  the  contract.  If 
driven  out  of  her  course  by  stress  of  weather  or  other 
unavoidable  eircumstanetis,  such  a  departui'o  is  not  to  be 
deemed  a  breach  of  the  contract.  But  if  the  vessel  be  ] 
captured  a  second  time  and  condemned  for  breach  of  tie 
conditions  of  safe-conduct,  the  debtors  under  the  ransom-bill 
will  be  discliarged,  and  the  first  captors  will  have  to  be  paid 
off  by  the  second.  If  the  vessel  shoidd  be  lost  by  a  peril  of 
the  sea  before  arrival,  the  ransom  is  still  due,  for  all  that  the 
captor  undertook  was  that  she  should  not  be  wvpture^ 
by  cruisers  of  his  own  nation  or  of  the  allies  of  his  country. 
In  ease,  however,  the  ransom  contract  should  provide  that  a 
loss  by  perils  of  the  sea  shall  be  deemed  a  discharge  of  the 
debtors,  such  a  provision  shoidd  cover  only  actual  total  losses. 
Otherwise  there  might  he  a  temptation  to  fraudulent  strand- 
ing with  a  view  to  sa^'ing  the  cargo  at  the  expense  of 
the  ship. 

If  tho  oaptor  should  himself  be  token,  with  the  ransotu 
hill  in  his  poseesaioo,  the  bill  beoomm  a  part  of  the  prij»  nf 


(;)  Jfinn-  V.  n*  SMoMUm,  1  Ball.  Ifi. 
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bis  captors,  and  the  debtors  under  the  ransom  bill  become,  ao 
it  is  said,  thereby  discharged  (r).  It  is  not,  however,  quite 
clear  why  this  should  be  bo,  absolutely.  If  it  had  been  the 
sbiji  which  had  been  recai>tured  before  the  ransom  was 
luranged,  the  recajitors  woiJd  havo  been  entitled  to  salvage ; 
and  it  would  seem  reasonable  that  the  recai)tora  sliould  also 
bo  rewarded  for  their  meritoriouB  iictioD,  which  in  a  similar 
manner  benefited  the  debtors  under  the  ransom  bill.  Rut  if 
the  ransom  bill  and  hostage  shall  have  beeu  placed  beyond 
the  roach  of  the  [second)  cajitois  the  bill  will  still  hold  good 
against  the  debtors  under  it  («). 

If  the  master  of  a  ship  shall  give  a  bill  for  a  greater  sum 
than  the  property  ransomed  is  worth,  the  owners  con  abandon 
the  property  to  the  holders  of  the  bill,  as  in  the  case  of  a 
bottomry  bond(/).  For  any  deficiency  arising,  on  sole,  be- 
tween the  proceeds  realised,  and  the  amount  of  the  ransom 
plus  the  expenses  of  the  hostage,  the  master  b  liable  to  be 
personally  sued,  as  he  had  no  right  to  bind  the  properly  in  a 
larger  sum  than  its  valae.  But  if,  after  sale  of  the  property, 
and  exhaustion  of  remedy  against  the  master,  thei-e  should 
still  be  a  shortfall,  the  Court  of  Admiralty  will  refuse  to 
let  the  proceeds  be  paid  over  until  tlie  hostage  shall  be 
released  ("), 

.V  captor  has  the  right  to  release  the  prize  against  delivery 
of  a  ransom  bill,  immediately  he  effects  the  capture.  The 
position,  as  regai'ds  ransom,  seems  to  be  this :  If  the  master 
of  the  captured  vessel  chooses  to  accept  the  terms  of  the 
cnpt^irs,  and  buy  his  freedom  by  a  bill  on  his  owners,  unless 
prohibited  by  the  law  of  hts  country,  he  can  do  bo.  If  he 
decUnea  to  oomponnd,  and  prefers  to  take  hie  chance  in 


(r)  Whotoo'i  Intemat.  Law,  3  Bug.  ed.  p.  4TS. 
(■)  OcniD  *.  Blickbome,  3  Doug.  610. 
(()  The  OrWitudino,  3  K*b.  23S. 
(I.)  Yatn  p.  Hall,  1  Tnm  B.  80. 
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ddjudicatioii  proceedings,  he  can  do  eo.  If  he  shoidd  tliink 
that  the  adjudication  will  probably  go  against  him,  he  will 
douhtlpss  eompound.  If,  on  the  other  hand,  he  has  confi- 
dence in  the  justice  of  his  cause,  he  will  probably  abide  tlie 
issue  of  proceedings  in  the  Court  of  the  captors.  But  be  will 
cleoi'ly  understand  that,  whether  the  capture  be  good  or  bad, 
if  once  he  compounds,  all  question  of  adjudication  becomes 
thereby  closed ;  and,  however  improper  the  seizure  may 
prove  to  have  been,  be  and  his  owners  will  still  be  bound  by 
the  bill.  And  this  prini'iple  will  bold  gwid  whether  tbe 
vessel  seized  lie  the  property  of  belbgiTtuts  <ir  of  neutrals  (p). 


Iiuurance. 

So  long  as  ransom  from  tlie  enemy  is  proliibited  by  British 
law,  money  paid  as  ransom  to  the  couutry's  enemies  cauuot  be 
recovered  iiniler  the  marine  policy.  The  ransom  contract  being 
illegal,  no  contract  in  support  of  it  can  be  legal.  Da  seizure  of 
tlie  vessel,  the  assured  would  be  entitled  to  abandon  to  his 
underwrilers,  but  if  the  captors  be  bought  off,  the  ship,  Wing  in 
safi'tv,  cannot  be  abandoned.  And  if  a  ransont  shoidd  be  pro- 
cured by  the  master,  the  ransom  bill  would  still  be  incapable  of 
enforceiueut  iu  the  British  Courts.  If,  however,  the  master, 
instead  of  giving  «  bill,  borrntrously  purchase  the  release  of  the 
vessel  by  making  over  the  cargo,  or  part  of  it,  to  the  captor,  the 
value  of  cargo  so  lost  would  presumably  be  recoverable  under 
the  policy  as  being  a  loss  caused  by  barratry  of  the  master  (.e). 
If  the  iusurance  be  on  alit-'ii  belligerent  property,  this  country  not 
being  cDgnged  in  any  hostilities,  the  British  enactments  against 
ransom  from  the  enemy  would  naturally  be  inapplicable  (y). 


{t)  See  MiiUmmfiirt  r.  Knting,  3  Qall.  3S*.  Other  Ifjiiiii^  United  Statn 
dociMDiiB,  rr  HiiiuHini,  are  Thr  lurd  IFiUtnflm,  2  Gall,  104 ;  Grrard  v.  Wart, 
l-rttTt    r.  R.  U2  ;  Jf™-fi(  (f,  Btie  UarrvU.  Bm'i  Stp.  128. 

(j)  Dot  o(.  Cory  r.  Burr.  p.  7»,  fupm. 

(y)  Sec  note,  Amnuld,  fith  «d.  p,  $i». 
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The  law  af^nst  ransom  will  be  strictly  mtorprcted.  This  wns 
illustralwl  in  Tht  7Xemr*(;).  The  Tessel  had  been  capturod 
and  rarrii'd  iuto  Bergea,  where  she  was  condemned  by  the 
FrentJi  canaul.  She  was  then  bought  at  public  auction  by  the 
plaintiff's  agent ;  and  for  the  money  so  expended  plaintiff  claimed 
under  the  policy.  It  was,  however,  held  by  the  Court  that  such 
a  oonilenmation — viz.,  by  a  French  consul  in  a  neutral  port — 
was  contrary  to  the  law  of  nations,  and  therefore  void.  And 
that,  this  being  so,  the  property  never  was  divested  from  the 
original  owner,  and  the  money  paid  as  for  tie  ro-purchoso,  being 
in  the  natum  of  a  rauisom,  could  not  be  recovered.  The  circum- 
stance that  tlie  purchase  was  effi-cied  at  an  auction  and  on  land 
was  held  to  bo  immaterial,  the  Acta  of  Parliament  prohibiting 
ransom  being  in  general  tunne. 

If  the  pnihilntions  ugaiust  ransom  were  to  be  removed,  no 
doubt  money  thus  paid  in  order  to  procure  tlio  restoration  of  the 
ship  would  be  treated  as  general  average,  as  in  the  caae  of 
ransom  paid  to  pirates  or  other  plunderers  (a).  Indeed,  in 
Magens's  Essay  on  Insurances  (vol.  1,  p.  290),  there  is  sot  forth 
a  gencrul  nvcrnge  statement  drown  up  at  Leghorn  in  1748  "by 
way  of  a  gross  nvcrngo  for  the  ransom  of  a  cargo  of  wlieat  from 
London  in  the  lust  war," 


The  ransom  of  piuutiere  has  been  referrud  to  nuh  Licence 
to  Cartel  Ships,  p.  'iQi. 


The  lost  of  the  belligerent  municipal  rights  to  be  considered 
is  the  right  to  prohibit  the  exportation  ot  articles  subsonient 
to  warlike  uses.     This  right  we  will  now  examine. 

(t)  HftTclook  «.  BoakwDod.  8  T.  R.  268, 

(■)  Abbott  on  Sh^^ng,  Fwt  lU.  cap.  Vni. 
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Prohibition  of  Export  of  Articles  Subservient  to 

Warlike  Uses. 


Export  of  warlike  stores  and  materials  may  be  pro! 
by  a  beUigerent,  either  on  account  of  an  assumed  necessity  ^^ 
secure  all  such  articles  for  the  national  use,  or  in  order  ^ 
make  sure  that  there  shall  be  no  possibility  of  their  \xiV0-i 
captured  by  or  conveyed  to  the  enemy.     The  Act  16  & 
Vict.  c.  107,  s.  150,  provides  that — 

"  The  following  goods  may,  by  Proclamation  or  OrdL-' 
in  Council,  be  prohibited  either  to  be  exported  or  carrii 
coastwise :  arms,  ammunition,  and  gunpowder,  mili 
and  naval  stores,  and  any  articles  which  her  Majes^'  ^^ 
shall  judge  capable  of  being  converted  and  made  into  -        ^^ 
made  useful  in  increasing  the  quantity  of  miUtary  ^^ 

naval  stores,  jirovisious,  or  any  sort  of  ^'ictual  which  mc^s^J 
bo  used  as  food  by  man  ;  and  if  any  so  proliibited  sh^^*^ 
be  exj^orted  from  the  United  Kingdom  or  carried  coa:^=^'^' 
wise,  or  be  water-borne  to  be  so  exported  or  carried,  tb    -^i' 
shall  bo  forfeited." 
On   18th  February,    1854,   in  anticipation   of  war  wS^  tn. 
Russia,  an  Order  in  Council,  referring  to  the  above  Act,  ^m^^^^ 
issued,  declaring  that — 

"  All  arms,  ammunition,  and  gunpowder,  miUtary  tu 
naval  stores,  and  the  following  articles,  being  artic^ 
which  are  judged  capable  of  being  converted  into  or  m; 
useful  in  increasing  the  quantity  of  military  or  na 
stores ;  that  is  to  say,  marine  engines,  screw  proix^ll 
jjaddle  wheels,  cylinders,  cranks,  shafts,  boilers,  tu 
for  boilers,  boiler  plates,  fire  bars,  and  every  article  ( -^^^^ 
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or  aay  otlier  oomponeiit  part  of  aii  eugino  or  boiler,  or 
uny  article  whatsoever,  which  ii*,  or  can  or  may  become, 
applicable  for  tho  uianufiutture  of  marine  machinery',  are 
prohibited  either  to  I»  exixirted  from  the  United  KiDg- 
dom,  or  ciirried  coastwise." 
A  letter  dated  three  days  subuequently,  addi-essed  by  llie 
Treasury  to  the  Coiumiiwiotiers  of  Customs,  comments  on  the 
circumstance  that  it  had  become  known  to  the  government 
that  extensive  shipments  of  n-arhke  stores  were  being  made  to 
Kufisiau  ports  (i),     Aad  instruotions  are  given  timt  while  any 
such  tbipmenta,  whether  mode  directly  or  indirectly,  are  to 
be  jirevented ;  where  salisfoutor}'  proof  is  given  of  a  destina- 
tion other  than  Kuasian,  such  goods  shall  be  cleared  in  the 
usual  way,  subject  to  a  compliance  nith  the  formalities  laid 
down.     The  letter  finishes  as  follows : — 

"  I  am,  in  conclusion,  to  add  that  it  is  with  regret 

that  my  Lords  feel  it  to  be  their  duty  to  impose  any 

restriction  whatever  upon  trade,  but  they  are  confident 

that  aU  respectable  traders  will  willingly  submit  to  the 

small   additional  trouble  which   tliese  regulations  will 

impose  ui>on  legitimate  and  fair  trade,  when  the  object 

is  to  prevent,  by  all  the  means  in  tlieir  power,  unimn- 

dpled  ]>ersons  from  contributing,  through  our  own  arts 

and  manufactures,  arms  and  ammunition   to  be  used 

against  her  Majesty's  forces,  or  those  of  her  allies." 

On   irth  April  anotlier  Order  was  issued  removing  tlie 

restriction  against   the  carrying   coastwise,  and  permitting 

export  within  certiun   defined   geographical   limits,   on   the 

oosdition  tlmt  tho  exporters  gave  a  bond  that  the  goods 

should  be  landed  at  the  port  of  destination,  and  that  they 

ultimately  produced  ceirtifii.«tes  of  sucli  landing  and  entry. 

If,  however,  tho  Commissioners  of  Customs  should  have  reason 

to  suspect  tlie  existence  of  a  clandestine  intention  to  transmit 
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the  articles  to  places  other  than  those  indicated  hy  the  appli- 
cfiuits,  permission  to  export  was  to  be  refused.  An  Older  of 
24th  April,  referring  to  applications  received,  intimated  that 
the  prohibition  of  export  was  removed  in  the  case  of  all  goods 
except  gunpowder,  saltpetre,  brimstone,  arms  and  ammuni- 
tion ;  and  that  marine  engines  and  boilers  and  the  component 
parts  thereof  should  be  prohibited  from  export  only  when 
destined  for  ports  within  certain  geographical  limits  indicated 
in  the  Order. 

In  the  event  of  this  country  becoming  involved  in  hostile* 
ties  with  a  maritime  power,  it  is  not  improbable  thattJ^ 
export  of  coal  will  be  either  prohibited  or  placed  under  si^- 
special  restrictions  as  may  prevent  its  finding  its  way  into  fc^^ 
hands  of  the  enemy  (a). 

Insurance. 

or 
All  insurances  upon    goods  forbidden    to    be    exported  ^  ^ 

imported  by  positive  statutes,   by  the    general  rules  of   or^^^ 

municipal  law,  or  by  royal  proclamation  in  time  of  war, 

absolutely  void  {b).     If  a  ship,  though  neutral,  be  insured  on 

voyage  prohibited  by  an  embargo  laid  on  in  time  of  war  by 

prince  of  the  country  in  whose  ports  the  ship  happens  to  be,  t 

insurance — i.e.,  if  effected  within  the  dominions  of  such  princ 

is   void  (c).      Thus,    in    T/ie   Bella   Juditta   {Delmada  v.    Mo 

teux)  {d)f  where  a  neutral  vessel,  calling  at  Cork,   took  aw; 

goods  the  export  of  which  had  been  prohibited,  the  insuran 

was  declared  void.     "To  break  an  embargo,'*  said  Lord  Man— ^*-^' 

field,   *4s  undoubtedly  a  criminal  act,  and  whenever  a  mi^^^^^^^^ 

makes  an  iUegal  contract,  this  Court  will  not  lend  him  the^^^^ 

aid."     But  an  insurance  upon  goods,  the  exportation  or  impo-^^^' 

tation  of  which  is  forbidden  by  the  laws  of  other  countries,  ^ 


{a)   Vide  references  sub  Coal  in  iDdex,  infra. 

[b)  Park's  lusce.,  8th  eJ.  638. 

(c)  Ibid.  503. 
(rf)  Ibid. 
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valiJ,  tlio  foundation  ol  the  contract,  bo  far  as  Ihesiibjoct^  of  this 
country  are  couceraod,  not  being  illicit  («). 

At  the  Bame  time,  a^  in  the  rase  of  such  gno<1s  the  offeet  of 
t)tt>  prohibition  may  be  to  exjinse  tliom  to  confiscntion,  this 
liability  coDxtitutea  a  maturial  <iiiliaact^in(.'nt  of  tho  risk,  and  the 
inauranve  will  accunliugly  bo  Toid,  uuloss  tho  undervrit^r  was 
informed,  or  should  bo  presiuincd  to  havo  been  aware,  of  tho 
facta,  when  agreeing  to  the  insurance  {/). 

Where  an  open  insurance  was  effected  on  "goods"  to  be 
hereafter  dp<'.lar«l,  and  it  •nbswjuently  proved  that  part  of  the 
interest  insured  consisted  of  prohibited  articles,  shipped  n-ilhout 
special  licence,  the  whole  insurance  was  held  to  be  void,  the 
policy  being  regarded  as  an  indivisible  contract  (jrl-  And  an 
insurance  offecled  in  conjunction  with  trofllc  designed  to  fraudu- 
lently contravene  municipal  regulations  will  also  be  held  void. 
Thus,  in  GIbton  v.  Srrricr  [h),  a  bond  had  been  given  on  behalf 
of  a  British  vessel  that  her  cargo  of  arms  and  ammunition 
should  be  expended  in  trade  on  the  coast  of  Africa,  but  the 
vessel  proceeded  to  the  Congo,  and  there,  in  pursuance  of  pre- 
vious arrangement,  transhipped  cargo  to  the  (neutral)  American 
ship  WaiMngtoH,  to  be  carried  to  Charleslown,  S.  Carolina. 
An  insurance  hud  been  eSected  in  England  on  TAe  fVathington 
at  and  from  the  African  coast  to  Charlvstown,  and  this  insurance 
was  held  to  be  void,  iis  being  in  prott-ction  of  n  traffic  declared 
to  be  illegal  by  thn  bws  of  tho  country  where  the  insurance  was 
made.  !l'he  connirnncc  of  the  neutral  master  at  a  fraud  on  the 
lows  of  this  countrj-  was  deemed  a  sufficient  ground  of  condemna- 
tion of  tho  vessel.  Tho  arrangement  was  described  aa  a  fraudu- 
lent agTcfmcnt  pliumed  hero  and  carried  out  in  Africa. 

In  Juhaton  V.  Sutton  (i),  where  an  insurance  was  effectt'd  on  a 
cargo  of  goods  uxjiorted  to  New  York,  in  direct  contravention  of 
an  Act  of  Parliament,  the  uuderv-riters  were  discharged. 


(.]  lUi.  eis. 

(/I  Arwmia'K  Idmc..  Sth  tA.  S82. 

(f }  I'arkin  r.  Dink.  1 1  fiwt.  603 :  tmL  UagBdoRi  r.  Busett,  p.  273,  nprm. 
S*c  alao  Ourdun  r,  YsoKliaD,  uul  other  rsac*  Htnl  in  AinaoM's  liuce., 
ftUi  ■!■  CUT. 

(1)  1  lUnhan**  nif.  119. 

{!)  Hoot.  364. 
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"]   ■ohibition  of   Export"  is  the  last  of  the 

Miinieijial   Rights   on  which   it   lias    seemed   m 

•vnTiment ;  and  with  this  subject  ends  our  DonsL 

irent  Rights  generally.     Rights  against  i, 

I  against  Neutrals,  and  Municipal  Rights  h 

been  dealt  with,  and  it  now  only  remains  to  re 

Oblij    tions  by  which,  under  the  law  of  nations,  1 

I  d  to  be  bound. 
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Respect  of  Neutral  Territory. 

Chief  amongst  the  obligations  by  which  a  belligerent  is 
bound  is  that  of  respecting  the  sanctity  of  all  land  and 
water  \Ndthin  the  jurisdiction  of  neutral  states.  "  The  rights 
of  war,"  writes  Wlieaton(^),  "  can  be  exercised  only  within  the 
territory  of  the  belligerent  powers,  upon  the  high  seas,  or  in  a 
territory  belonging  to  no  one."  All  property  lying  within 
the  zone  of  neutral  jurisdiction  is,  in  this  sense,  deemed  to  be 
neutral,  whether  the  actual  ownership  of  such  property  be 
neutral  or  belligerent.  It  was  by  Bynkershoek  contended  that 
an  enemy  attacked  outside  of  neutral  territory  might,  if  he 
should  flee  within  the  neutral  jurisdiction,  be  pursued  across 
the  border ;  "  but,"  says  Chancellor  Kent  (6),  quoting  Vattel 
and  other  learned  writers,  "  there  is  no  exception  to  the  rule, 

(a)  Intemat.  Law,  2  Eng.  ed.  p.  497. 
{b)  Intcrziat.  Law,  2  Eng.  ed.  p.  306. 
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that  every  voluntary  entrance  into  neutral  territory,  mtk 
hostile  purposes,  is  absolutely  unlawful." 

The  maritime  territory  of  every  state  extends  to  the  port^ 
harbours,  bays,  mouths  of  rivers,   and  adjacent  parts  O^ 
the  sea  enclosed  by  headlands  belonging  to  the  same  state 
The  general  usage  of  nations  superadds  to  this  extent  ^i>^ 
territorial  jurisdiction,  along  all  the  coasts  of  the  state  (c), 
distance  of  a  marine  league,  the  range  formerly  ascribed  1o 
cannon  shot,  from  the  shore.    The  range  of  modem  projectiles 
has  far  outgrown  the  limit  thus  ascribed  to  the  artillery  of 
former  times,  but  this  definition  of  the  territorial  jurisdictioQ 
over  the  coastal  waters  is,  notwithstanding,  still  maintained. 
Obviously  the  range  of  projectiles  is  no  real  test  of  the  question 
of  jurisdiction ;  for  a  case  may  well  be  imagined  where,  owing 
to  the  narrowness  of  a  channel  or  to  the  great  and  ever 
increasing  power  of    gunnery,  the   states   divided   by  the 
channel  could  both  send  projectiles  completely  across  it.    In 
The  Anna  (f/),  a  Spanish  vessel  captured  by  a  British  privateer 
near  the  mouth  of  the  Mississippi,  the  vessel  was  claimed  by 
the  American  ambassador  in  England,  on  the  ground  that  the 
seizure  had  taken  jilace  within  tliree  miles  of  United  States 
territory.     It  was  proved  that  the  capture  had,  in  fact,  been 
effected  within  three  miles  of  some  small  mud  islands  forming 
a  kind  of  portico  to  the  main  land.     On  this,  Sir  W.  Scott 
decreed  restitution ;  holding  that  the  three  mile  limit  must 
be  reckoned  from  tlie  islands,  these  being  the  natural  appen- 
dages of  the  coast  on  which  tliey  bordered.     "  Captors,"  said 
his  lordsliip,  "  must  understand  that  they  are  not  to  station 
themselves  in  the  mouth  of  a  neutral  river  for  the  purjwse  of 
exercising  the  rights  of  war  from  that  river ;  much  less  in  the 
very  river  itself.     They  are  not  to  be  standing  on  and  off. 


(r)  AVhcat.  Int.  Law,  2  Eng.  ed.  p.  237. 
id)  5  Rob.  373. 
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ovorhftuling  vessels  in  tlieir  coxirse  down  tlie  river,  anii  malciDg 
tlio  river  as  muob  subservient  fo  the  purposes  of  war  as  if  it 
had  been  a  river  of  tlieir  own  eountry," 

Inclfiswl  parts  of  tlie  sea  along  the  liritisli  eoasfs— thot  is, 
baja,  called  the  "  Iving's  Clianibers,"  cut  oft  by  lines  drawn 
from  one  promontory  to  nnotiier— liavo  iramemorioUy  been 
held  to  he  within  the  British  jnrisdirtion ;  and  a  similar 
jiirisdiotinn  is  asserted  by  the  United  States  over  suoli  bays 
on  the  American  coasts. 

In  The  Tie'-r  Orhiorder  (r),  it  was  ai^ied  against  the  con- 
doninatinn  of  tho  sliiji,  that  thn  capture  was  invalidated  by 
the  pre^-iojis  passage  of  tlio  capturing  vi^ssol  over  neutral 
wnters,  niimo  vtijiimtli ;  but  Sir  W.  Scott  held  that  the  act 
of  ft  war-vessel  passing  over  neutml  territory  without  violent 
was  not  considered  a  violation  of  the  rights  of  thot  teiTilory. 
In  another  case  {/),  a  British  cruiser  stationed  in  neutral 
wafers  bad  sent  boata  off  to,  and  htid  captiuvd,  some  Dutch 
shifts  lying  out  of  tho  jurisdiction;  nnd  the  same  eminent 
judge  held  that  no  proximate  acts  of  war  ootild  be  allowed  to 
originate  within  neutral  dominions,  and  he  decreed  restitu- 
tion accordingly.  Tlie  cases  of  The  Cfinrijiefikf  (y),  I^ 
Waehuwtt  (j),  and  The  CaroUnv  {h),  may  also  be  referred  to 
in  this  connexion. 

The  Firmeotiia  (Reg.  v.  Keyn)  {t),  tried  in  187G  befeafl 
thirteen  learned  judges,  of  whom  seven  held  to  one  opinion, 
and  six  to  another,  raised  the  queetion  of  criminal  jurisdic- 
tion over  foreigners  on  foreign  ve-sseb  within  the  threo  mila 
limit ;  and  tlie  judgment  of  Coekbum,  L,  C.  J.,  in  this  ea»p, 
is  a  highly  instructive  roriew  of  the  authorities  and  statutes 
toaching  the  three  mile  limit  generally.     This  question  of 

U)  (Cipt.  Kortliolt),  3  Bob.  336. 
(/)  The  Tw«D  QfbiMider  (Albert*),  3  Boli,  162. 
(f)  Wheat.  Int.  Lav,  3  Eng.  ed.  pp.  tSS-S. 

[A}  P«rl.  Papon,  1843,  Vol.  LXI.  Sm  »Xk  The  Gnwgw  (1793),  Am. 
9i«t»  P*?*!*.  Vol.  I,  p.  77.  (0  L.  B.  2  E»ch.  Biv.  61. 
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criminal  jurisdietion,  it  may  be  here  otserved,  taa  since  boen 
dealt  with  by  41  &  42  Vict.  c.  73. 

But  (I  eaiiture  within  the  neutral  jurisdiction  is  not  ipto 
fiido  void.  It  is  good  ns  between  tlie  belligerents,  and  can 
be  called  in  question  only  by  the  aggrieved  neutral  ^ate. 
On  this  subject  Sir  "W.  Scott  declared  that  "  it  is  a  tno^-n 
principle  of  this  {Admiralty)  Court  that  the  privilege  of 
territory  wiU  not  itself  eniire  to  the  protection  of  property, 
nnlesfl  the  state  from  wbieli  that  protection  is  due  steps 
forward  to  assert  the  right"  (y) — a  doctrine  also  upheld  by 
the  United  States  Courts.  But  if  the  captured  vessel  shall 
at  the  outset  have  used  force  in  its  defence,  the  master  will 
be  deemed  to  have  f'jregotio  his  right  of  appeal  to  the  pro- 
t.ection  of  the  neutral  state  (^-).  The  neutral  state,  may, 
however,  none  the  less  claim  restitution  of  the  vessel — indeed, 
it  is  asserted  that  it  is  the  duty  of  a  neutral  to  do  so — not  by 
way  of  compensation  to  the  unsucoessfid  belligerent,  but  in 
vindication  of  ita  own  rights  (/). 


Not  only  is  it  unlawful  for  a  belligerent  to  engage  in 
hostile  acts  within  the  dominions  of  neutral  states,  but  it  is 
also  contrary  to  the  law  of  nations  for  the  commander  of  a 
belligerent  vessel  to  enlist  the  subjects  of  such  states  to  serve 
on  Ilia  vessel,  unless  with  the  licence  of  their  sovereign. 
And  any  sucli  unlawful  augmentation  of  forces  will  infect 
subsequent  captui'es  made  by  the  vessel  thus  illegally  re- 
inforced. Belligerents  are  under  the  obligation  to  respect 
the  municipal  laws  and  proclamations  of  neutral  states  gene- 
rally,  but   it  will  be  more   oonvenient   to   merge  further 


0)  The  Furiwinu  CoocepdoD,  fl  Bob.  45 ;  Xb  Aon;  3  Whnt.  44T.  Bw 
also  Tht  Sir  If-m.  Fnl,  6  H'all.  SSS. 

(i)  The  Ocncral  ArmBtrmig.  r(>J<  Cobbott'a  OuM,  |>.  Ifi3  ;  7t#  Atmt,  3 
WImt.  439. 

[0  La  AnJHtod  dc  Rnc«,  CobU-It'«  Om»,  190. 
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reforonce  to  this  and  any  other  items  of  such  obligation  in 
the  consideration  of  thoso  neutral  municipal  laws  themselves, 
viz.,  fttib  Neutral  Eights  and  Obligations,  p.  345,  infra. 

(The  subject  of  Admission  of  Belligerent  "Warships  to 
Neutral  Ports  will  be  specially  considered  sub  Neutral 
Rights  and  Obligations  (m).  As  regards  prisoners  on  board 
a  belligerent  vessel  in  neutral  waters,  ride  p.  58,  supra,) 

The  special  belligerent  obligation  with  which  we  have  now 
to  deal  is  that  of  subjecting  prizes  to  the  adjudication  of  a 
properly  constituted  prize  court  of  the  captors. 

(m)   Vid^  p.  375,  infra. 
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Adjudication  of  Prizes 

(with  a  conrideration  of  the  Principles  governing  the  Award  of 

Costs  and  Damages). 

In  1745,  during  the  course  of  hostilities  hetween  fluB 
country  and  France,  suhjects  of  Prussia  proceeded  to  employ 
neutral  vessels  to  carry  their  own  merchandise,  whilst  Prussiaii 
vessels  loaded  cargoes  on  account  of  France.     On  this,  British 
cruisers  intervened  and  seized  fifty-one  Prussian  vesseb  thus 
engaged,  and  these  vessels  were  subsequently  condemned. 
By  way  of  reprisal,  the  King  of  Prussia  confiscated  certain 
funds  lent  to  the  State  by  British  subjects ;  and  to  report  on 
questions  arising   out   of    the   seizure   and   the  consequent 
reprisal,  a  commission  was  appointed  by  the  British  Govern- 
ment.    Amongst  the  findings  of  this  commission  "were  three 
which  are  material  to  tlie  jiresent  consideration  :  \iz.  (1)  That 
before  ai^projiriation  tliere  must  be  condemnation ;  (2)  That 
the  only  tribunal  competent  to  condemn  is  the  court  of  the 
captor ;  and  (3)  Tliat  all  proofs  in  the  matter  should,  in  ™ 
first   instance,   bo   taken  from   tlie   vessel   seized  (//)•    The 
municipal  laws  of  the  European  states  commonly  provide 
tliat  prizes  made  by  vessels  cruising  under  their  flag  shall  be 
brought  into  one  of  the  national  ports  for  adjudication;  ^^ 
condemnation  can  be  adjudged  only  by  a  competent  ^^^ 
coiui  of  the  captors.      The  court  of  an  ally  has  no  JiJ^ 
diction  ;  but,  on  the  other  hand,  a  prize  court  of  the  cap^^^ 

(«)   Vide  Pitt  Cobbett's  suinmaiy  of  the  case  of  The  Silesian  Loan:  I^' 
ing  Cases,  p.  do. 
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nifty  Iftwfullv  sit  in  the  territorv  of  an  ally  ;  tut  not  in  tlie 
territory  of  a  neutral  state,  so  long  as  the  neutral  govcrnniput 
is  rff  fficio  still  esisting.  Allies,  being  co-belligerents,  are  bo 
far  ideiitiGed  that  the  court  of  the  one  can  condemn  a  prize 
Ij-ing  at  the  time  in  the  territory  nf  tJie  other  (o).  A  prize 
cannot  be  condemned  whilst  within  neutrnl  jurisdiction, 
though  under  control  of  tlio  captors ;  for  a  prize  can  never 
be  said  to  be  abeohitely  reduced  into  the  poseeasion  of  the 
captors  until  they  shall  linvo  brouglit  it  safely  into  one  of 
their  ports  or  into  a  port  of  their  ally.  This  principle  has 
not  always  been  strictly  maintained  by  the  British  Courts,  but 
it  may  apparently  bo  considered  to  have  been  finally  deoided 
by  Sir  W.  Scott,  in  T/ie  Ileitrick  and  Maria  (/>),  In  this 
case  the  learned  judge,  on  tho  gnnmd  of  previous  British 
irregularities,  eunfirmed  a  foreign  condemnation  based  on  the 
authority  of  sueh  exceptions,  whilst  at  the  same  time  vindi- 
cating the  justifo  of  the  principle  that  there  can  be  no  l^al 
condemnation  so  long  as  the  prize  is  within  neutral  jurisdic- 
tion. Chancellor  Kent  [q),  however,  observes  that  the  United 
States  Court  "  has  followed  the  English  rule,  and  has  held 
valid   the  condemnation,  by  a  belligerent  court,  of  prizes 

carried  into  a  neutral  port  and  remaining  there And 

though  the  prize  was  in  fact  within  a  neutral  jurisdiction,  it 
was  still  to  be  deemed  under  the  control,  or  «(iA  polntntf,  of 
tiie  captor."  And  Story  (p.  77)  also  observes  tiat  "a  con- 
demnation of  a  prize  ship,  while  lying  in  a  neutral  port,  by  a 
regular  Court  of  Admiralty  in  the  hostile  countrj',  ia  clearly 
valid."  Owing,  however,  to  the  increasing  tendency  of  muni- 
cipal regulations  to  restrict  the  admission  of  prizes  into 
neutral  ports,  tho  question  of  belligerent  rights  as  to  prizes 
Ijing  in  such  ports  is  reduced  in  importance.     Thus,  in  1861, 

(a)   r<.Jf.\rnuaU'ii  Marine  tuice..  GUitd.  638. 

{p)  i  Rob.  ii.     VuU  .Vmould,  &th  «1.  p.  ajD,  note. 

(f)  Int.  Uw,  lad  cU.  p.  IM. 
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it  was,  boiih  byfhe  British  and  ihe  Erenob  GoFemmeDiiipro- 
daimed  that  the  ports  of  these  states  were  to  he  doiei  to 
prizes  of  parties  engaged  in  the  Amerioan  oiiil  war. 

The  ease  of  ITie  Polka  (9),  ariong  oat  of  fbB  Ab^ 
BtUHoan  war,  though  an  apparent  exception  to  the  pdnqb 
laid  down  hy  the  Gourtsy  mnst  rather  be  regarded  as  ooflftcft* 
ingit    The  oircimistanoes  were  yeiy  peooliar.   Xfyingi&flM 
Bnssian   port  of  liban  were  sundry  yesselsy  jmma^ 
Bussian,  completely  dismantied  and  without  papan.  Thos 
yessels  were  seized  by  British  captorSi  who,  finding tiumiA* 
condition  which  rendered  fhem  nnfit  to  perfonn  tbB  vsp^ 
to  England,  carried  them  into  MemeL  In  these  oirouiDBtaiM 
the  yessels  were  condemned,  and,  by  consent  of  theT^matt 
Goyemment,  were  ordered  to  be  sold  at  ICemeL    Bntiv 
Oouzt  wished  it  to  be  expressly  understood  that  flus  oueif 
decided  in  its  own  peculiar  ciroumstanceB,  and  was  not  to  1)> 
considered  as  a  precedent  for  the  condemnation  of  ft  J^ 
whilst  lying  in  a  neutral  port. 

The  port  of  the  captors  to  which  the  prize  is  to  be  Iffoog"* 
is  that  which  the  captor  shall  find  in  the  circumstanoeB  mow 
convenient  (r).  But  the  captor  is  not  justified  in  gelecting 
any  port  he  pleases,  and  the  convenience  of  the  dsin^^ 
in  proceeding  to  adjudication,  has  been  decided  to  l^  ^^^ 
of  the  first  things  to  which  the  captor's  attention  sbotild 
be  directed  («). 

If  a  neutral  subject  acquire  a  vessel  condemned  by  ^ 
irregular  court  of  the  captors,  and  peace  ensue  before  i^ 
capture,  the  defect  in  the  neutral  title  will  be  cured  by  ^^ 
intervention  of  peace,  which  completely  bars  the  title  of  ^^ 
former  owner  {t). 

{q)  1  Ec.  &  Ad.  Rep.  (Spinks),  447. 
(r)  Instructions  to  Navy ;  Story  on  Prize  Courts,  p.  254. 
(»)  The  Wilhelmsberg,  5  Rob.  143;  The  Lively  and  Cargo,  1  G^H  51* » 
The  Washington,  6  Rob.  275. 
(0  The  Schoone  Sophie,  6  Rob.  140. 
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The  right  to  oil  captures  hoa  from  tlie  enirliest  timeB  rested 
primarily  in  the  sovereign,  iind  no  captor  can  have  any 
iuterost  in  a  prizo  except  that  which  he  receives  from  the 
bounfy  of  the  state.  The  common  practice,  liowever,  is  to 
distribute  the  proceeds  of  prices,  vhen  condemned,  amongst 
the  uiptors,  whether  tile  ciipturiug  veuseU  he  puLlic  warships 
or  privateers  (m). 

"  llend-money "  is  a  payment  in  the  nature  of  prize 
bounty  to  the  officers  and  erews  of  sbiju)  of  war  actually 
present  at  the  taking  or  destroying  of  any  armed  ship  of  the 
enemy.  By  the  Xaval  Prize  Act,  1804,  s.  42,  it  is  to  bo 
calculated  at  tlie  rate  of  51.  for  each  jierson  on  board  the 
enemy's  &hip  at  tbe  beginning  of  tlio  engagement. 

On  the  outbreak  of  war  a  royal  proclaniation  is  issued^  of 
wliich  tlie  effect  is  to  cliarge  the  High  Court  of  Admiralty 
with  the  duty  of  adjudicating  in  mses  of  prize.  But  until 
final  I'ondemnatioQ  by  tbis  Court,  the  Crown  can,  by  virtue  of 
its  prerogative,  restore  a  prize  to  the  enemy  from  whom  it  has 
Ixwn  captured,  without  regard  to  the  rights  or  claims  of  the 
captors  {/}.  And,  by  ancient  law  of  the  Admiralty,  captors 
may  by  any  misconduct  on  their  jiart  forfeit  their  rights  of 
prize, — a  penalty  frequently  enforced  for  fraud,  misconduct, 
or  improper  deviation  fmm  the  regular  course  of  proceed- 
ings (y). 

Hostile  vessels  seized  within  the  Briti^Ji  dominions  aj\> 
eithfjr  droits  of  Admiralty  or  the  property  of  the  Crown, 
aiivrdlug  to  tlie  circumstances  in  wliich  they  entered  port. 
"  It  api»eaj^,"  said  Sir  W,  Scott  (:),  in  Thr  Marir  Fhtn^nr, 

(u)  I'utt  Tkt  Kmmu,  BUltk.  Fr.  Vs.  SOI,  tor  efl«ct  of  Mdinn  bf  nos- 
cemmuHuiMd  tnui(]nrt. 

(']  The  EWbv.  &  Kob.  181. 

(rj  i'ldt  Starj  ou  rm«  Ounrta,  p.  3->.  Alao  Nainl  Pmc  Act.  \Ui,  i.  37 
(in  Appndii). 

(t)  0  Bob.  3».     Vidt  >1m  TIm  a«Ttnifda,  1  Kob.  &18. 
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"  from  the  tenor  of  this  order  (a),  that  the  distinction  betweMi 
the  admiral  and  rights  of  the  Crown  is  founded  on  tins  :-4hat 
when  vessels  come  in  not  under  any  motive  arising  out  of  flie 
occasions  of  war,  but  from  distress  of  weather,  or  want  of  pro* 
visions,  or  from  ignorance  of  war,  and  are  seized  in  port,  they 
belong  to  the  Lord  High  Admiral ;  but  where  the  hand  (i 
violence  has  been  exercised  upon  them,  where  the  impreanof*^ 
arises  from  acts  connected  with  war,  from  revolt  of  thdr  oW^ 
crew,  or  from  being  forced  or  driven  in  by  the  King's  sbip^V 
they  belong  to  the  Crown.    This  is  the  broad  distiactio;^^ 
which  is  laid  down  in  the  Order  in  Council,  and  which  ha^^"^ 
since  been  invariably  observed." 

In  times  of  war  the  various  national  courts  of  prize,  ^ 
established  for  adjudicating  on  captured  property,  proceed 
according  to  the  law  of  nations,  and  not  according  to 
municipal  law.  But  experience  shows  that  such  courts  of 
belligerents  do  not  by  any  means  necessarily  take  always 
the  same  strict  view  of  the  principles  governing  questions  of 
condemnation  or  of  restitution. 

In  eases  where,  owing  to  the  impracticability  of  carrying  it 
into  a  port  of  tlie  captors,  or  otherwise,  the  captured  property 
has  been  lost,  destroyed,  or  sold  (i),  the  Court  may,  at  the 
instance  either  of  the  captors  or  of  the  neutral  or  national 
claimants,  still  j^roceed  to  adjudication  (c). 

Captors  must  proceed  to  adjudication  without  unnecessary 
delay,  the  failure  to  do  so  being  attended  by  the  liability  to 
pay  costs  and  damages.  Moreover,  in  case  of  undue  delay, 
any  person  claiming  an  interest  in  the  captured  property  may 
obtain  a  monition  against  captors  to  proceed  in  the  adjudica- 

(a)  I.  c.y  an  Order  in  Council  of  Charles  II.,  for  which  vid^  Haritime 
Warfare,  p.  380. 

{b)   Vide  p.  65,  supra, 

(c)  The  Peacock,  4  Rob.  185 ;  The  Falcon,  6  Rob.  194 ;  The  Pomona,  1    J 
Dods.  25.    Sec  also  The  L'Eole,  6  Rob.  220 ;  and  The  La  Dame  Cecile,  ibUi,  _ 
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tioa.  On  their  coatiimetl  failure  to  do  so,  or  inability  to 
show  cause  why  tho  projjorty  should  be  condomnod.  it  may 
hi)  restored  to  llie  cluimants  proving  an  interest  in  it.  But  if 
thi>  oajiture  be  jusfifitxl,  iii§tii!nd  of  rvBtoifltion  being  docreotl 
tliti  prize  rany  be  condemned  to  tho  State, — a  reeiilt  whieb 
may  also  occur  if  the  oaptor  be  found  guilty  of  niiseon- 
duct  (rf). 

The  Statute  of  Limitations  does  not  apply  to  prize  hiusbb  ; 
BO  tliat  captors  may  at  any  time  during  the  oxiGtctice  of  the 
prize  conimi^don  be  required  to  prooeed  to  adjudication,  for 
the  purpOHo  of  obtaining  an  award  of  datnages  against 
them(r].  But  elaimunts  will  not  be  allowed  tu  demand 
adjudication  after  a  great  lapse  of  time  (/). 

The  obligation  to  bring  veEe<.>b  in  for  ndjudicotion  exists  as 
1)etwoen  belligerent  captors  and  neutral  ulaimante,  but  is  not 
to  ho  extended  to  cover  tlie  case  where  the  seizure  baa  been  of 
enemy  property.  }^emica  have  no  locim  utam/i  in  a  prine 
eourt  under  the  law  of  uations,  unless  iu  virtue  of  a  flag  of 
truce  or  analogous  conditions ;  and  under  this  law  property 
wliich  id  plainly  that  of  an  enemy  can  bi>  destroyed  imme- 
diately on  seizure,  lliis  principle  was  freely  acted  upon  by 
the  Confederate  cruiser  Alabama  in  the  .Vmorioan  civil  war. 
If,  howevtrr,  neutral  proj)crty  be  for  any  reason  thus  de- 
stroyed, roetitution  must  bu  mmle  (g). 

If  the  [wrsons  interested  in  captured  property  be  of 
opinion  that  no  grounds  esiat  to  justify  condemnation,  it  is 


L 


2ST ;  k1m>  Thf  BvIn?,  1  Bob.  S3 ;  The  Der  Miihr.  3  Bob.  129 ;  The  George, 
tM,  113:  The  WilliKin,  4  Rob.  IIS;  The  PnriMinu  ConofpcioD,  6  Bob.  iS; 
Tin  -Iu—  Jf.rM,  2  trkMt.  &-!t. 

i.<f )  7%f  Boii/tf,  3  a*tl.  ;s :  TbD  Triton,  «  Bob.  78 ;  MiUfr  r.  Tit  Snol^- 
liam,  1  /)•//.  1. 

ir)  TU  Uenlur,  1  Bob.  ITS ;  Th«  Hnldtb.  3  Bob.  331. 

(/)  Tho  Stuuiu,  e  B«b.  4S ;  The  HDiitar.  mpra. 

(g)  Tfav  Folioitjr,  3  Dad.  3M.  But  of.  Tha  Lndwig  and  The  VorwlirU, 
p.  3fiT.  if/n. 
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open  to  them  to  enter  their  claim  in  due  time  before  the 
proper  Court.  In  tJieir  absence  the  clium  can  be  made  by  tie 
maeter  o£  the  vessel  or  by  others  on  their  behalf.  Tho  claim 
must  bo  supported  by  a  sworn  affidavit,  wliieh  must  be 
framed  without  any  examination  of  the  ship's  papers ;  though 
the  Court  will,  on  application,  consider  the  propriety  of 
making  an  order  authorizing  the  examination  of  sut-h  papers 
oa  dirootly  relate  to  tlie  elaira  (i).  And  no  claim  will  in 
ordinary  circumstanoea  be  admitted  which  is  in  direct  opj)os»- 
tioQ  to  the  ship's  papers  and  to  tho  preparatory  examina- 
tions (J).  When  the  neutrality  of  the  ownership  doca  not 
Bufficiently  appear,  the  claimant  is  often  indtdged  with  time 
to  submit  affidavits  to  supply  the  deficiency,  [["he  omu 
prohnnrli  lies  on  the  claimant,  and  if  he  fails  in  hb  proof 
condemnntiou  ensues.  If  no  claim  be  put  forward,  the 
general  rule,  except  where  there  nro  strong  grounds  for 
belief  that  the  property  is  that  of  an  enomy,  is  to  defer  con- 
demnation till  a  year  and  a  day  have  elapsed  from  the  time 
of  the  return  of  the  monition.  But  if  no  claim  has  then 
been  interposed,  condemnation  goes  as  of  course,  and  the 
question  of  former  ownersliip  is  for  ever  preoluded. 

If  Uie  property  be  proved  to  be  that  of  an  enemy,  condem- 
nation will  be  decreed  forthwith.  Until  oondenination  has 
been  decreed  by  a  regularly  constituted  prize  court  of  the 
captors,  tile  property  in  the  prize  is  not  changed,  and  n 
neutral  vendee  or  a  reoaptor  must  show  dooumentar^- 
evidence  of  such  condemnation  in  order  to  support  his  title 
against  a  claim  by  the  original  owner  (*).     Li  short,  until 


(i)  The  Port  Wary,  3  Eob.  233. 

(J)  TUe  Vrow  Anna  Catbarina,  5  Rob.  IS,  IS :  The  L«  Finn,  0  Bob.  I. 

(A)  Le  Cbox  r.  Edm,  DoQgr.  ei3,  fltO;  Oou  v.  Withera.  3But.  flS3;  Tba 
Flail  Ofon,  1  Rob.  I3fi ;  The  Santa  Crnx.  1  Rob.  SO :  The  Fmuijr  aud  E!inu«, 
Edw.  IIT;  Tho  Ccjlon,  1  Dod.  105:  Tho  L'Actif,  Edw.  I8S;  Tbe  Kntn 
Signnra  dc  los  An^oloi,  3  Rob.  287. 
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legal  odjudioation  has  tabon  place,  captured  property  ia 
deemed  to  be  held  by  the  government  of  the  raptora  in  fruet 
for  the  rightful  ownerB,  whoever  they  may  ultimately  prove 
to  be. 

In  Tfte  Kierlighett  (/),  where  an  Kugliah  voasel  had  been 
oondemned  by  the  French  oonsul  at  a  Norwegian  port,  and  had 
been  romptured  after  eale  to  o  neutral  punihoser,  the  Court 
declared  the  condemnation  hiul  and  the  sole  consequently 
invalid.  The  neutral  claimant  then  petitioned  for  an  allow- 
nnoe  to  bo  made  to  him  for  amelioration  of  the  vessel 
whilst  in  his  posseBsion.  The  Court,  not  considering  that  he 
had  ac<]uiro(l  the  vessel  under  a  title  notoriously  bad,  directed 
that  the  registrar  should  report  on  the  quantum  of  ameliora- 
tion, but  exclusive  of  ordinary  repairs,  against  whi<-h  tlie  use 
of  the  vessel  was  to  be  set  off. 

If  the  proceedings  he  prolonged  or  the  cargo  be  of  a 
pmshable  nature,  an  interlocutory  sale  may  be  ordered ;  but 
it  is  a  settled  rule  of  the  Court  not  to  deliver  a  cargo  on 
bail,  unless  with  the  consent  of  oil  parties,  until  the  ease  has 
been  fully  heard  (w).  Nor  may  bulk  be  broken  until  final 
judgment,  unless  in  caaes  of  tu:gent  neceaslty  or  by  decree  of 
the  Court.  When  the  onigo  ia  discharged  under  order  of  the 
Court,  the  proceeding  w  nsuoUy  deemed  to  have  been  effected 
for  the  benefit  of  all  parties.  If  tho  discharge  has  been  on 
the  application  of  captors  and  condemnation  has  ensued,  the 
expense  falls  on  tlie  captors.  If,  on  the  other  liand,  resti- 
tution be  awarded,  the  Court  usoally  charges  it  on  the 
Oflrgo  (n). 

The  jurisdiction  of  the  Court  of  the  capturing  nation  is 
oooolusiTe  upon  the  question  of   property    in    the   thing 

(/)  3  Roh.  »6.     Ttii  ttlto  Tlio  NoMn  de  Conodou,  S  Bob.  2S4. 

\m)  ThB  CopmlMgm,  3  Bob.  ITS.    N«im]  Prixo  Act,  ISSf.  ■•.  -H-il  {in 

in)  TU  Indtwtri^  t  Bob.  SB. 

t2 
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captured  (o).  Ita  sentence  forecloses  all  controversy  re- 
specting the  valitUtx  of  the  capture  S8  between  claimant 
and  captors,  and  those  claiming  under  tliem,  and  termmntea 
all  ordinary  judicial  inquiry  upon  the  subject- in ntt«r.  For 
all  captures  made  by  the  belligerent  cruisers  tlio  captors  are, 
until  adjudication,  answerable  only  to  the  government  of  the 
state  to  which  they  are  subject,  and  whose  commission  they 
bear.  Neutrals  have  till  that  time  no  right  of  complwnt,  any 
loss  or  inconvenience  to  which  they  may  have  been  exposed 
by  the  acts  of  such  cruisers  being  regartled  as  the  ineritablo 
result  of  the  belligerent  right  of  capture.  But  when  once 
the  tribunab  of  the  captor's  country  have  pronoimced  their 
decision,  the  capture  and  condemnation  become  the  acts  of 
the  state,  and  for  any  wrongful  acta  so  endorsed  the  state 
is  responsible  to  the  government  of  the  claimant.  But 
aggrieved  neutral  subjects  cannot  appeal  to  their  own  govern- 
ment till  they  have  resorted  to  the  superior  Courts  of  tho 
captors,  and  the  sentence  has  been  finally  confirmed  (p).  Fop 
a  capture  adjudged  imjustifiable,  captoi-s  are  personally  liable 
to  the  claimants  (j>p). 

On  tt  piize  being  brought  in  by  captors,  they  are  required 
to  give  notice  to  the  district  judge,  or  to  the  prize  commis- 
sioners, in  order  that  the  eaptitfed  crew  muy  bo  examined  in 
accordance  with  the  standing  interrogatories  (y).  Thoso 
interrogatories,  which  are  most  minute  and  searohing,  are 
administered  to  the  witnesses  sepaiutel)-,  and  not  in  presenee 
of  each  other,  in  order  to  prevent  any  fraudulent  concert 
between  them,  8o  that  if  during  the  voyags  the  veeoel 
should  have  been  engaged  in  any  uulawful  or  hostile  aot  of 
which  the  captors  liave  no  knowledge  or  suspicion,  the  fact  is 
pretty  sure  to  come  out  in  the  examination.     Any  illegality 

(u)  The  eSccI  uf  juditnienta  lij  nlien  triliutials  la  ivfctnd  tu  mi  War 
Wanantia,  p.  3110,  ■■i/n. 

(p)  WliratoD'a  iDtcrunt.  Law,  2  Eng.  nl.  tM—t6\. 
(wr)    fufr  The  0*lM<<.  -     -'■       '  -  '   ''        -     " 

Is)  8vt  brth  at  Im^  id  Stuij  <n 


up)  rwf  The  o*iM<<.  p.  si.i,  ui/«,    1 

■^  "  ■      ..  rimn.  ISJnlj.  1869. 
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BO  ascertained  can  ^m  pleaili'd  Ly  the  captors  as  ground  for 
condemnation,  although  tho  particular  suxpioion  which  caused 
them  to  seize  the  vessel  may  prove  to  have  been  ill-founded. 

"  The  general  nUe  of  low  is  that,  on  nil  points,  the  evidenofl 
of  the  claimants  alone  shall  be  received  in  tho  first  instance. 
The  evidence  must,  of  course,  be  received  with  caution,  and 
duly  tested,  but  tho  rule  is  to  take  the  originnl  evideooe 
of  the  claimants  ae  concluBive,  unless  impeached  "  (r).  A 
witness  cannot,  according  to  the  general  nile  of  iiriae  court 
procedure,  claim  a  right  to  modify  or  enlarge  his  testimony 
when  once  it  has  been  completed  and  submitted  to  the 
Court  («).  It  ifl,  however,  within  the  rights  of  the  Court  to 
admit  Rudi  a  request  [f).  A  prize  commissioner  has  no  right 
to  put  to  a  witness  interrogatories  other  than  the  standing 
interrogatoriea,  except  such  as  moy  have  been  specially 
framed  for  tho  particular  case  by  the  Court  (h). 

For  a  more  detailed  history  of  the  rules  and  procedure 
adopted  by  the  Courts  in  prize  adjudication,  reference  may 
be  made  to  Story's  exhaurtive  treatise  on  the  Principles  and 
Practice  of  Prize  Courts.  The  Naval  Prize  Act,  1864,  may 
also  be  profitably  studied  in  tlua  connexion  {see  Appendix). 


Coats  and  Damagei. — The  principles  goventing  the  award  of 
oosts  and  compensation  are  clearly  and  oomprehensively  set 
forth  in  the  letimod  judgment  of  the  l*rivy  Council  in  a  ca«o 
arising  out  of  tho  hostilities  against  liussia,  in  IHol  (j-).  The 
Oxtiw,  a  neutral  vessel,  having  been  seized  by  JI.M.S.  Alban, 
Captain  Otter,  and,  on  adjudication,  released,  the  claimants 
prayed  for  oompeuKution  on  the  ground  that  tho  capture  had 

(r)  Tlu-  Hulwt,  6  Rob.  H. 

(.)  n,  rMUrl,«f.  HUtti.  Fr.  0>.  2iS. 

[^  TUt  Suphn  B*rl,  iHJ.  SH7. 

(«)  Tlw  F*ttrl»f.  i*i4.  IBS. 

(r)  Tfa«  OaUoe,  SduKt  r.  OtUr,  Siunks'  Priio  Cum,  1661-8. 
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been  unjustifiable.  Dr.  Luahington,  in  rejecting  tbiB  claim  in 
tbe  Admii-alty  Court,  dolivercd  himself  thus  : — "During  the 
seventeen  years  that  Lord  Stowell  (Sir  W.  Scott)  presided  in 
this  Court,  and  administored  the  law  of  nations  with  regard 
to  war,  I  believe  that,  out  of  the  many  ehipa  and  cargoes 
brought  before  him,  he  condemned  the  captors  in  costs  and 
damages  in  only  about  ten  or  a  dozen  oases — not  one  in  a 
thousand.  And  Lord  Stowell,  also,  as  I  right  well  remember, 
laid  it  down  that  he  would  not  condemn  the  captora  in  costs 
and  damages  upon  evidence  given  before  him,  without  giving 
tbem  the  opportunity  of  justifying  their  conduct,  and  of  stat- 
ing, if  they  thought  fit,  the  grounds  on  which  they  made  the 
capture.  As  far  as  I  recollect,  thero  are  only  three  cases  of 
restitution  with  costs  and  damages."  In  the  particular  cir- 
oumstonces  the  Court  declined  to  award  costs  and  damages. 
From  this  judgment  the  claimants  appealed  to  the  Privy 
Council.  The  Itt.  Hon.  T.  Pemherton  Leigh,  in  delivering 
the  judgment  of  the  Court,  said : — "  It  is  agreed  on  all 
hands  that  the  restitution  of  a  ship  and  cargo  nmy  be 
attended,  according  to  the  circnmstancea  of  tbe  case,  witb  any 
of  the  following  consequences : — 

1.  Tbe  claimants  may  be  ordered  to  pay  to  tbe  captors 

their  costs  and  expenses  ;  or 

2.  The  restitution  may  be,  as  in  this  case,  simple  restitution 

without  costs   or   expenses,  or   damages  to  eitlter 
party;  or 

3.  The  captors  may  be  ordered  to  pay  costs  and  damages 

to  tbe  claimants. 

These  proviaons  seem  well  adapted  to  meet  the  various 
oiroumstanoee,  not  ultimately  affording  ground  of  condemna- 
tion, under  which  captures  may  take  place. 

(1.)  A  ship  may,  by  her  own  misconduct,  have  occasioned 
her  capture ;  and  in  such  a  ease  it  is  reasonable  that  ehe 
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ahonld  intlotnnily  the  captora  against  the  espeoses  wKicb  her 
misconduut  has  occasioned.     Or, 

(2.)  She  may  be  involvt'd,  with  little  or  no  fault  oa  her 
part,  in  micb  susjiicion  as  to  make  it  the  right  or  even  the 
duty  of  a  bolUgi'rciit  to  soiie  her.  There  may  l)o  no  fault 
either  in  tlie  captor  or  the  captured;  or  both  may  be  in 
fault ;  and  in  such  eases  there  may  be  damattm  absque  injurid, 
and  no  ground  for  au^'thing  but  simple  restitution.     Or, 

(3.)  There  may  be  a  third  coae,  where  not  only  the  sliip  ia 
iu  no  fault,  hut  she  is  not  by  any  act  of  her  own,  voluntary 
or  involuntary,  open  to  any  fair  gnmiid  of  fiuspicion.  In 
Buoli  a  ease  a  belligerent  may  seize  at  his  peril,  and  take  the 
chance  of  something  appearing  on  investigation  to  juati^ 
the  capture ;  but  if  he  foils  iu  such  a  case,  it  seems  very  fit 
that  he  should  pay  the  costs  and  damages  which  he  has 
ooeasioned." 

His  lordship  then  procee<led  to  deliver  an  exhaustive  and 
instructive  summary  of  opinions  of  tbo  tfixt-writers,  and  of 
cases  in  precedent — some  twenty  in  number — of  which  he 
declared  the  result  to  be,  "  that  in  order  to  exempt  a  captor 
from  costs  and  damages  in  cose  of  restitution,  there  must 
liavo  been  some  circumfitanco  coiiaeoted  with  the  ship  or 
catgo  affording  reasonable  ground  for  belief  that  one  or  both, 
or  some  part  of  the  cargo,  might  prove,  upon  further  inquiry, 
to  bo  lawful  pria.'."  What  should  amount  to  probable  cause, 
could  not  bo  exactly  dcfUted ;  but  if  the  Court  should  find  in 
any  case  in  favour  of  such  gn»umh)  of  capture,  the  captors 
would  bo  justified,  although  the  Court  should  aoquit  without 
ordering  further  proof.  In  order  to  subject  captors  to 
domagoe  and  costs,  it  is  not  nec^issary  to  prove  vexatious 
oonduot  on  their  port,  nor  will  houc«ty  of  mistake  exempt 
them  from  liability  to  compensate  (he  neutral  sufferer  by 
their  action ;  for  coats  and  damages  are  uut  the  punishment 
of  captors,  but  the  compensation  of  the  injured  party. 
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If  the  captors'  mistake  arises  from  the  proceedings  of  their 
own  Govemmeiit,  thoy  are  none  the  lees  liable  to  the 
captured,  hut  tbej  have  a  claim,  on  their  part,  to  he  in- 
demnified by  the  Government  (y).  In  this  case  {Thf  Oitnee), 
the  vessel  had  been  seized  for  a  supposed  breach  of  blotkade, 
whereas  it  was  clear  from  her  papers  that  she  had  committed 
no  such  breach.  If,  as  was  alleged,  there  was  a  eonfuaon 
■with  respect  to  the  bloi'kadea  in  the  Dultio,  the  cireumBtJuico 
could  neveiiholeas  affortl  no  answer  to  the  claim  of  a  neutral, 
innocent  of  all  fault,  Witli  respect  to  the  captors' contention 
that  having  acted  bom  Jidc  they  ought  to  be  indemnified  by 
her  Majesty's  Government,  it  wns,  said  the  Comrt,  suffi- 
cient to  say  that  in  this  case  there  appearetl  to  Ite  no  blame 
whatever  imputable  to  the  Government.  Tliey  had  iu  no  way 
contributed  to  the  capture  or  done  anytliing  to  mislead  the 
naval  officers,  "Whether  naval  officers  who  have  acted 
wrongfully  as  regards  neutrala,  but  without  wOfiil  mia- 
oonduot,  should  he  indemnified  against  tlie  consequences  of 
their  acts,  by  the  Crown  authorities,  was  held  not  to  bo  for 
the  Court  to  decide.  Thf  Court  bad  only  to  a^lminister 
justice  IIS  between  the  claimants  and  the  captors.  Further, 
it  was  not  for  the  Court  to  discuss  the  question  of  liability  as 
between  the  admiral  who  had  given  general  orders,  and 
Captain  Otlor  who  had  aded  under  them ;  and  public  ships 
and  privateers,  it  woji  declared,  must  both  be  held  to  be 
gov^ned  hy  the  same  jirinmiile  as  regards  their  liability 
to  jiay  damages  for  captures  effected  without  probable  or 
reasonable  cause.  The  Court,  moreover,  was  not  in  this 
decision  InjHng  down  rules  merely  for  the  British  navy ;  for 
whatever  was  held  in  the  English  prize  courts  to  excuse  a 
British  officer,  would,  it  wns  observed,  be  hold  by  foreign 
Courts  to  excuse  captors  members  of  such  foreign  nations. 
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Upon  tho  whole,  said  the  Court,  the  captors  must  he  held  Uahle, 
— amount  of  damages  to  he  Gxed  by  the  registrar  in  the  usual 
way,  So  far  ns  any  claim  for  demurrage  was  concerned, 
tliree  weeks  of  the  delay  had  to  ho  attrilmteii  to  the  fault  of 
the  claimnals  in  rejecting  cnptnrs'  offer  of  restitution,  aocom- 
[winied  hv  paynipnt  of  claimants'  expenses.  The  Court 
ohserved,  in  conclusion,  that  judgment  seemed  to  have 
passed  in  tlie  Court  helow  without  much  examination  of  the 
princii'Ies  and  the  authorities ;  and  that  the  cases  in  wliich, 
during  the  late  war,  restitution  was  attended  with  costs  and 
damages,  tunioil  out  to  he  more  numerous  than  was  supposed. 
(It  may  he  added  that  the  damages — 1, 223/.  ns  against  1,961/. 
claimed — were,  witli  interest  at  4  per  cent.,  subsequently  jwiid 
by  the  Government.) 

It  is  very  olear  that  where  there  hiive  been  reiisonnhlo 
grounds  for  mnying  a  vessel  into  port  for  examination,  no 
claim  for  cost:*  or  damages  will  he  allowed  against  the  oaptoi-s. 

Whether  in  any  case  the  grounds  aro  to  he  deemed  reajwn- 
able  or  not  will  depend  upon  the  actual  circumstances  (;}, 
And  where  n  capture  has  arisen  from  a  reiisonable  misappre- 
hension or  mistake,  a  claim  for  wniiH^nsiition  will  similarly 
he  refused,  Thus,  in  the  cose  of  llie  four  Diitoli  ^TsseU  (n) 
seized  by  boats  sent  from  a  warship  lying  in  neutral  waters, 
although  restitution  was  ordere<l,  costs  were  refused,  as  the 
seizure  hail  not  been  made  with  any  intentiou  to  riolate 
neutral  territory.  In  the  United  States  Courts,  where  a 
vessel  had  been  captured  in  consequence  of  her  firing  on  her 
subsequent  eoptors  under  the  mistake  that  they  were  pirates, 
tlie  Court  refused  compensation,  observing  that  no  case  had 
liecn  cited  to  prove  that  where  a  rapture  was  in  itself  justifi- 


(]]  Til/'  Slory'i  iiwtaiiixa  of  "  proluble  caiue,"  Priw  CourU,  ]i.  36. 
Alw  Till!  LFacad(<,  i  Hpinkn'  Ea.  Ic  Ad.  Bcp.  2-i9. 

(■)  The  Twae  Ofbraiilar.  ]<.  SIS,  npn;  Tb*  OuintLpI  (1870),  L.  R.  4 
P.  C.  in.    Bot  ri>f(  al<D  Thu  AotxOD,  2  Dod*.  CS. 


330  Belligerent  Obligations. 

able,  the  subsequent  detention  for  adjudioation  bad  ever  been 
punished  by  damages  (a). 

In  The  Glen  (6),  where  a  capture  was  declared  to  hsTe 
been  made  without  reasonable  cause,  costs  and  damages  were 
awarded.  And  reprehensible  conduct  on  the  part  of  captare 
will,  where  restoration  is  decreed,  involve  a  similar  award  (c). 

The  circumstance  that  the  captured  vessel  has  been  lost  or 
destroyed  without  being  brought  into  a  port  of  the  captors 
will  not  operate  as  a  stop  against  the  adjudication  necessarjr 
in  order  to  obtain  an  award  against  captors,  for  proceedings 
may  be  instituted  notwithstanding  (rf). 

Where  property  is  sold  at  a  loss,  and  restitution  is  subse- 
quently decreed,  captors'  liability  will  be  limited  to  the  sale 
proceeds  {e). 

The  prize  courts  will  also  award  damages  for  all  personal 
torts,  not  confining  the  judgment  to  the  actual  wrongdoer, 
but  granting  a  decree,  in  the  case  of  privateers,  against  the 
o^vners  of  the  vessel  (/).  And  where  the  captured  crew  have 
been  grossly  ill-treated,  a  liberal  recompense  will  be  ad- 
judged [(j) .  Owners,  said  the  Court,  in  The  Die  Fire  Danier[g9h 
ought  not  to  put  their  vessels  in  charge  of  persons  capable  of 
outrageous  behaviour. 

"  Whenever  the  captors  are  justified  in  the  capture,  tuoy 
arc  considered  as  having  a  bond  fide  possession,  and  are  w^^ 
responsible  for  any  subsequent  losses  or  injuries  arising  to  tne 
property  from  more  accident  or  casualty  ;    as  from  stress  oi 


(a)  The  Marianna  Flora y  11  Wheat.  1. 

[b)  Bhitch.  Fr.  Ca.  375. 

(r)  The  Anna,  p.  312,  supra;  The  Jane  CampbeU,  infra. 
{(l)   Vide  p.  320,  supra. 
{(')  Tlie  Two  Susannahs,  2  Rob.  152. 
(/)   The  Anna  Maria,  2  Wheat.  327. 

{(/)  The  St.  Juan  Baptista,  5  Rob.  33 ;  The  Die  Fire  Darner,  5  Rob.  35"; 
The  Jane  Campbell,  Blaich.  Fr.  Ca.  101. 
{gg)  5  Rob.  357. 
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weather,  recaptuTG  by  the  enemy,  shipwreck,  &o,  TUey  ore, 
however,  in  oU  ciwes  Ixiimd  for  fair  and  safe  custody,  and  if  the 
property  be  lost  from  the  want  of  proper  oare,  they  are  reepon- 
sible  to  the  amount  of  the  damage;  for  subsequent  mieoonduct 
may  furEoit  the  fair  title  of  a.  bona  Ji(fc  possessor,  and  make 
him  a  trespasser  from  the  beginning  ;  therefore,  if  the  pride 
be  lost  by  the  misoonduct  of  the  prize-master,  or  for  neglect- 
ing to  take  a  pilot,  or  to  put  on  board  a  proper  prize-crow, 
the  Court  will  decree  restitution  iu  value  against  the  captors. 
But  although,  in  general,  irr^ularity  of  conduct  in  captors 
mokes  them  Uablo  for  damages,  yet  in  cose  of  a  boni  fide 
possession,  the  trregidonty,  to  bind  them,  must  bo  such  as 
produces  irreparable  loss ;  as,  for  instance,  such  as  may  pre- 
vent restitution  from  an  enemy  who  recaptures  the  pro- 
perty" (A). 

"In  coses  of  illegal  capture,  Tindictire  damages  are  not 
usually  given,  unless  where  tlie  misconduct  has  been  very 
gross,  and  left  destitute  of  all  apology.  Great  indulgence  is 
allowed  to  errors,  and  even  improprietiea  of  captors,  where 
they  do  not  appear  to  have  acted  with  malignity  and 
oruolty  (i).  If  a  captor  destroys  a  ship  of  an  enemy  protected 
by  the  licence  of  his  own  government,  he  or  his  government 
is  rosiwnsible  for  the  loss  occasioned  by  such  destruction  (A) ; 
but  when  the  captor  ai.-ts  (oimI  fiile  in  pursuance  of  his  rights, 
in  an  ignorance,  honest  and  invincible  on  his  part,  of  a 
foreign  fact  not  governed  by  his  own  domestic  law,  but 
dependent  on  transactions  with  which  ho  is  unavoidably 
unaoquoioted  till  actually  oommunioatod  to  him,  he  will  bo 
protected  by  the  Court "  {/). 

(A)  story  on  Pdn  Covrts,  p.  36  (witli  oufa  idtod). 

<j)  n*  XnWy  attd  Osya,  t  GtU.  26 ;  Thi  Aimi,  3  WTual.  4SS ;  Tkt  Otargt, 
1  JTwm,  U. 
H)  Tha  Fcludtj',  i  Dot.  3SI ;  Thn  AeU»on,  iM.  G3 ;  but  Me  Thu  ObIww, 

\t)  Tbe  John,  3  Dod.  1311 ;  UuititM  Wvfans  p.  SD$. 
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Gbeat   and  unnecessary  delay  in  bringing  the  prize  to 

adjudication  will  be  chargeable  against  the  captors,  as  in  J8<? 

Madonna  del  Buno  (w),  where  Sir  W.  Scott  condemned  ihem 

in  costs  and  damages.     But  no  demurrage  will  be  allowed 

to  the   claimants  in   respect   of    any  time   lost  owing  to 

their  own  neglect  or  misconduct  (n).     In  The  Elize  (o),  where 

the  vessel  was  seized  whilst  in  port  at  Leith  under  the 

erroneous  belief  that  she  had  broken  blockade,  costs  and 

damages  were  ordered  against  the  capturing  revenue  officers^ 

apparently  on  the  ground  that  they  could  have  ascertained 

the  facts  before  going  to  the  length  they  did.    But  such 

costs  and  damages  were  to  be  calculated  only  up  to  the  time 

when  the  captors  volimtarily  tendered  restitution,  which  the 

claimants  had  refused  unless  costs  and  damages  were  paid; 

the  Court  observing  that  claimants  should  have  accepted  the 

vessel  wliilst  reserving  the  question  of  costs  and  damages. 

In  The  Primus  {p)  (1854),  where  an  enemy  ship  had  been 

condemned  and  the  neutral  cargo  released,  the  Court  refused 

costs  against  captors,  observing  that  "  at  the  time  the  owners 

of  the  cargo  put  it  on  board  there  was  imminent  risk  of  var, 

and  they  must   abide   by  the  consequences   of  their  act. 

Tlie  claimants  had  applied  to  have  their  costs  paid  out  of  the 

sale  proceeds  of  the  ship. 

If  the  mastor  of  a  non-commissioned  vessel  sliould  mai^  * 
capture,  and  it  tm-n  out  illegal,  the  claim  will  be  against  bni 
personally  and  not  against  the  owners,  unless  the  wrongf^ 
act  have  been  committed  within  the  scope  of  the  ordin^ 
authority  of  tlie  latter  {q). 


(;«)  4  Hob.  109.  See  also  The  San  Juan  Battista,  and  The  PurUaufl* 
Concepcion,  5  Kob.  33;  The  Gorier  Maritimo,  1  Rob.  287;  The  Susanna,  6 
Kob.  51 ;  The  Teacock,  4  Rob.  ISo  ;  The  Anna  Catharina,  6  Rob.  10. 

(;/)  The  Ostsee,  supra ;  The  Elize,  24  L.  T.  170. 

(o)  Ihvl. 

{p)  24  L.  T.  34. 

{q)  Story  on  Prize  Uourta,  p.  7o. 
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In  The  La  AntUfad de Raes  {r),  it  waa  deoided  hy  Story,  J., 
that  in  awardiog  damages,  claims  for  loss  of  market  or 
probable  profits  uannot  be  considered.  And  in  The  Alabama 
Cme  (tlie  Geneva  Award,  1872),  it  was  unanimously  held  by 
tJie  arbitrators  that  prospective  earnings  were  to  W  L-xcluded, 
seeing  that  they  depended  upon  future  and  iincortain  con- 
tingencies. Claims  for  indirect  or  oonsequeiitial  damages 
were  also  excluded  (*).  In  Kuka  Kemp  v.  Viffiii' {i),  where 
sentence  of  condemnation  had  been  reversed  on  apjieol,  the 
Court,  for  reasons  which  do  not  appear,  ordered  tbe  expenses 
of  reclaiming  the  ship  and  cargo  to  be  a  charge  upon  the  cargo. 

During  Uie  Franco-OBrman  war  two  merchant  vessels  of 
tlie  enemy  were  captured  by  a  French  cruiser,  and  as  it  was 
inijiraeticable  to  carrj'  the  vessels  into  port,  the  cajitors  burnt 
tliem.  A  claim  was  presented  by  Englitdi  owners  of  cargo  on 
board,  but  was  rejected  by  tbe  French  Courts,  "  This 
dei'ision,"  says  a  writer  in  the  Edinburgh  lleview,  for  July 
1884  (p.  26'^),  "  is  important,  as  it  affirmed  that  the  third 
article  of  the  Paris  Declaration  did  not  guarantee  neutrals 
from  damages  caused  by  the  legitimate  capture  of  an 
enemy's  vessel,  or  by  tbe  military  acts  which  acoomi»anied  or 
followed  tbe  ea['ture.  This  seems  to  be  going  a  little  too  far, 
as  the  captors  should  in  justic*  have  been  held  hound  to  com- 
pensate the  neutrals  for  any  damages  wluch  may  have  been 
caused.  In  any  case,  nothing  but  the  most  absolute  necessity 
should  justify  the  destruction  of  a  prize." 

"  In  cases  when  furtber  proof  is  directed,"  says  Story  (u), 
"  costs  and  expense  are  never  allowed  to  tbe  claimant.  Nor 
where  the  neutrality  of  the  property  does  not  appear  hy  the 


[r)  S  Wkfml.  ISA. 

(<)   Tub  p.  3M,  t^/rt,  for  fartbcr  raftoctiaa  k 

(f)  I  T.  H.  304. 

(«)  PriM  Cuurto,  p.  9S,  witb  <i«Mt  oitwl. 
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papers  on  board  and  the  preparatory  evidence ;  nor  where 
papers  ore  epoUed  or  thrown  overboard,  unless  the  act  be 
produced  by  the  captors'  niiscouduet,  as  by  firing  under 
false  coloura  ;  nor  where  tlie  master  or  crew,  upon  the  pre- 
paratory examinatioua,  grossly  prevarioate ;  nor  where  any 
part  of  the  cargo  is  condemned ;  nor  where  the  ship  comes 
from  a  blockaded  port ;  nor  if  the  ship  be  restored  by  con- 
sent, without  reserving  the  question  of  costs  and  oxpenses. 
But  in  all  these  cases  it  is  in  the  discretion  of  the  Court  to 
allow  the  captors  their  costs  and  esponaes  ;  and,  in  general, 
wherever  the  captors  ore  justified  in  the  capture,  Uieir  oosta 
and  expenses  are  decreed  to  theni  by  the  Court,  in  case  of 
restitution  of  property.  Therefore  thej-  are  allowed  where 
tlie  original  destination  wus  to  a  blockaded  port-,  although 
ohangod  on  hearing  of  the  blockade ;  where  ships,  even  of  our 
own  coimtry,  are  captured  sailing  under  false  papers ;  where 
the  nature  of  the  cargo  ia  ambiguous  as  to  contraband;  and, 
generally,  in  all  cases  of  false  papers ;  and  in  all  cases  where 
further  proof  is  reijuired.  In  eases  where  the  captors' 
expenses  are  allowed,  tlie  expenses  intended  are  such  as  are 
necessarily  incurred  in  consequence  of  the  act  of  capture ; 
such  are  the  expenses  of  the  captors'  agent,  but  not  iusuronco 
made  by  the  captoi's,  nor  exiienses  of  transmitting  a  cargo 
from  a  colony  to  the  mother  country.  And  property  restored 
to  the  claimant  is  not  to  be  charged  with  any  expenses  of 
agency,  or  for  taking  care  of  it,  unless  made  a  charge  by  tho 
Court.  And  the  expense  of  an  nnliverj'  or  delivery  of  the 
j)roperty  which  is  restored,  is  to  be  borne  by  the  captors  or 
releasing  party,  anil  not  by  tho  property,  imless  it  is  so 
directed  by  the  Court.  In  general,  wliero  the  property  is 
condemned,  the  expenses  of  unliverj-  and  warehousing,  Ac. 
fall  on  the  captors ;  and  where  it  b  restored  tlie  Court  will 
apportion  them  in  its  discretion  on  the  captors  and  on  the 
cargo." 
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In  The  Ocean  Bridt  {r),  tlie  ship  had,  on  tJie  eve  of  the 
Crimean  War,  been  coloiirably  sold  to  a  llussian  merchant  at 
Arelinngel  in  order  to  prevent  t-njituro  by  the  RuBsiane.  On 
her  return  to  England  she  was  seized,  but  restored ;  the  Court, 
ill  tho  specinl  circumstances,  approving  the  colourable  Bale. 
CoBte  were,  however,  awarded  to  captors. 

In  The  Hoop  (i/),  where  the  oai^  was  condemned  on  tho 
ground  that  it  had  been  carried  from  Holhind  coutraiy  to 
Brilieli  jirohibition,  and  without  licence,  but  in  circunistancea 
wliich  Gsonemted  tho  concerned  from  any  charge  of  wilful 
misconduct,  freight  and  expenses  were  allowed  to  the  master, 
and  tho  expenses  of  the  claims  were  also  ordered  to  be  paid 
out  of  the  cargo. 

In  77ic  Maria  Poiclona  (a),  where  Uie  claimant,  after  accept- 
ing restitution  without  any  r«er\'e  of  rights  as  regards 
damages,  demanded  compensation,  the  Court  decided  that  he 
must  toke  the  inconvenience  with  the  convenience  of  restitu- 
tion, and  that  he  had  put  himself  out  of  Court  by  thus 
accepting  tlie  offer  of  rcstitution- 

In  Tlif  Caffiaiiiie  <intl  Atiiui  (a),vheTe  the  ship  and  cargo,  of 
very  considerable  value,  Iiad  been  restored  on  pajTueut  of  cap- 
tore'  expenses,  the  Court  refused  to  include  amongst  Uie  latter  a 
sum  of  270/.  incurred  for  firo  insurance.  Tho  claimouta  had 
themselves  insured  against  &rc,  and  the  captors  bad  incurred 
a  similar  charge  without  previous  reference  either  to  them  or 
to  the  Court. 

Whilst  a  prize  is  in  the  custody  of  the  Marshal  of  the 
Court,  he  is  rciiponsible  for  its  safe  keeping.  In  The  Hoop  [b), 
a  claim  was  made  agunst  this  ofBcdol  for  a  boat  and  cable 
removed  from  the  ship,  and  the  Court  decreed  compensation 
and  oosts;  obeerving  that  Ibe  credit  of  the  Court  was  eon- 

(*)  3*  L.  T.  99. 

(y)  I  Bob.  196,  and  p.  262,  tupra. 

((}  6  Bob.  336.  (■)  i  Bob.  39.  (})  4  Sob.  UG. 
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oemed  in  the  safe  keeping  of  the  property  under  it^  pro- 
teotion.  And  in  The  Concordia  (c),  the  Court,  the  cargo 
having  been  restored,  held  the  captors  liable  for  a  defldenoy 
of  cargo  allfged  to  he  due  to  their  embezzlement. 

In  T/ie  Rvitdihoi-f/  (rf),  a  prize  valued  with  her  cargo  at 
nearly  100,OUO/.,  the  charges  of  the  Marshal  were  objected 
to  a«  being  excessive,  and  the  Court,  in  a  judgment  which 
critit'ified  the  items  in  detail,  ordered  them  to  he  considerably 
reduced. 


InaurancG. 

If  an  insuraQce  be  n-arranteJ  free  from  capture  and  seizure, 
it  is  obvious  that  the  uuderwritera  will  not  be  liable  for  costs 
consefjuent  ou  capture,  for  it  ia  a  matter  of  indiilerence  to  tlieni 
whether  the  interest  iusured  be  couilemned  to  the  captore  or  not. 
Or  ratlier,  it  ia  to  underwriters'  advuntogo  to  have  their 
liability  pretnaturoly  turminnted  by  a  loss  which  they  have  not 
undertaken  to  cover ;  and,  this  being  t^o,  the  question  of  costa 
subsequent  to  eapturB  is  flearly  uo  concern  of  theirs.  Similarly, 
where  the  policy  undertakes  the  risk  of  cepture,  but  the  in- 
surance has  been  involiJated  by  some  breai'h  of  thf*  law  ol 
nations,  or  of  the  cnuditiona  on  which  the  [wliey  was  granted  [*■). 
But  in  ordinary  cases,  where  the  risk  of  capture  ia  covered  under 
the  jtolicy,  uspenses  reasimably  incurred  by  the  assured  in  order 
to  obtain  restitution  of  his  property  seized  by  a  belligerent  are, 
on  the  judgment  in  Berimi  v.  Itucier  {/),  recoverable  from 
underwriters.  In  this  case  a  neutral  vessel  had  been  seized  by 
a  Britiidi  privateer,  and  brought  into  Portsmouth,  on  the  ground 
of  being  engaged  in  illicit  trade  of  the  enemy.  On  the  refusal 
or  delay  of  the  claimants  to  fumieh  information  demanded, 
judgment  was  pronounced  against  them  by  default,  and  againat 


I 


(c)  2  Itob.  102. 

(J)  SBob.  142. 

(f)   I'iilti  iw  to  thiit  Mul  Void  loEunuicea,  p.  106,  i>t/ra. 

[/)  1  BUek.  313. 
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this  dBoision  tlie,T  apixialod  to  the  Lunln  Commia^oncrs  of 
Prinos.  But  in  the  ciroumfttance  that  coiiiiderablo  lime  would 
ncvossnrily  ^Inpse  before  the  appoal  eoulil  tm  hoard.  t)io  markot 
also  b<?ing  high,  anil  some  of  tlib  car^o  porUbalilu.  llie  elaiiunnts 
HlP'eed  ti]  pny  cnptnrH  Mt)i.  mid  iomih  in  urdor  to  obtain  » 
reversal  of  tho  Beutimce.  Fur  {iluintlff'a  sliare  of  this  payment, 
ftiiil  for  the  costs  of  the  litigiitiun  gonernlly.  action  was  brought 
Against  the  uuderwntors.  Lord  Mna*iiold,  in  giving  judgntent 
for  the  plaintiff,  obatTved  that,  although,  as  a  (act,  thi;  sentonco 
of  condemnation  vna  unjust,  an  appeal  would  have  been 
hazardotis,  thi'  delay  c<-rtuin,  and  no  twsta  ur  daningfit  would 
have  bi'im  givt-n  whivh  liad  accrued  eubsMjiiont  to  thu  sentence. 
For,  sUL-li  damages  arc  ordinarily  attributed  to  tho  fault  of  the 
judgo,  and  not  of  the  parties;  »o  that  uveu  in  eaav  of  a  total 
revt'rsal  of  the  sentence,  the  L-itttd  wuuld  have  sat  heavy  on  the 
plaiutUTa,  Tliireforo,  the  question  whetlier  plaintiffs  had  acted 
bond  fide  and  ujirighlly,  as  men  acting  for  themselves,  and  Upon 
a  reasonable  footing,  so  as  to  make  the  ex])«nse»  of  this  com* 
promise  attach  to  tho  insurers,  was  to  bo  auairered  in  the  affirma- 
tive. The  insurers  were,  therefuro,  in  the  circumstances,  to  be 
held  to  answer  this  average  loaa,  which  bad  been  submitted  vo 
in  order  to  aroid  a  total  loss. 

If  a  vessel  be  captured  and  brought  in  for  adju'lication,  and 
the  services  of  the  master  and  crew  be  given  witli  the  objei't  of 
securing  restitution  generally,  their  wages  and  provisions,  and 
at]  relative  charges,  will  have  to  be  trt-ated  as  a  guneral  average 
chnrgi^.  But  if  thi'  luipture  )io  in  respect  solely  of  the  bbip  or 
sulcly  of  the  cargi),  the  otlit-r  being  in  no  danger  of  confiscation, 
the  expenM«  in  question  would  then,  it  niuy  bo  supposed,  ho 
primii  /aria  chargeable  against  tliu  interest  for  whose  benefit 
they  have  Ikiiu  inuurreil  {g). 

Costs  adjudged  agwnst  a  otaimant  on  restoration  of  the 
property  would  apparently  be  similarly  recoverable,  eitlier  on 
the  reasoning  that  tliey  have  attached  n»  a  canse<iuence  of  the 
operation  a(  n  ]ieril  iniured  against,  vi^.,  capture  ;  or  that  they 
must  needs  be  paid  in  order  to  nileaae  the  property  from  the 
capton^  lion. 


{/)  n*  Hban.  Z  Bob.  ISO;  Liddsrd  «.  ljap»,  10  Ibrt,  6SI>. 
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Obviously,  if  underwriters  have  undertaken  the  risk  of  loss 
capture,  they  will  be  liable  for  expenses  necessarily  or  reaso 
ably  incurred  in  order  to  obtain  the  restoration  of  the  prope 
seized.     Whether  the  expenses  have  or  have  not  been  reaso; 
ably  incurred  will  depend  upon  the  facts ;  but  in  these  days 
rapid  communication,  the  assured  will  in  most  cases  be  able 
learn    the    views    of    the    underwriters    before   embarking 
expenses  of  which  the  wisdom  may  be  matter  of  opinion. 
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Pavmknt  of  Fkkiohi-  to  Nhutkai.  Cakbiebs. 

(WilL  L^anHiloi-ationa  ii»  t-*  Freight  gonl^^ally.} 


Enemy  Goods  in  Heatxal  VcmoIb, — It  is  a  general  rule 
iiii'lor  the  luw  of  nation^  tlint  u  uoutral  carrier  of  goods  the 
properly  of  a  belligerent  is  entitled  to  be  paid  the  Ereigbt  on 
Bui'h  goods  in  the  event  of  their  capture  by  the  enemy,  A 
belligerent  has  the  right  (in  the  abspnee  of  treaty  engagements 
to  tlio  contraiy)  to  seize  and  eonfistate  enemy  property  found 
on  board  a  neutral  vessel,  but  ho  must  take  the  property  cum 
oiifir  {/ij, — that  is,  with  the  usual  liens  upon  it  which  would 
have  to  be  discharged  by  the  consignee  before  he  oould  take 
delivery.  Thia  rule,  however,  does  not  apply  to  mere  rights 
of  action,  such  as  bottomry  bonds.  &o.,  by  which  the  captor  is 
not  affected  (i).  Neutrals  are  fully  within  their  rights  in 
(rurrying  the  goods  of  belligerents,  and  even  in  carrying  the 
goods  of  a  belligerent  to  the  enemy  of  tlio  Utter,  however 
illegal  such  traliic  may  be  as  regards  the  subjects  of  tlie 
belligerents  themselves (X).  jVnd although belhgerents  posBees 
on  their  part  the  eo-exist«nt  right  to  seize  and  carry  into  port 
for  adjudication,  this  right  must  nut  be  bo  extended  as  to 
operate  as  a  punishment  to  the  lawfid  courier.  Therefon*,  If 
a  belligerent  eeizee  enemy  goods  whieli  are  being  carried  by  a 
neutral  for  frpigbt,  the  belligerent  must  pay  sueh  freight  op 
balance  of  freight  (so  long  us  its  amount  be  reasonable  :  as 
lo  which,  see  below)  as  would  I<e  payable  to  the  carrier  a 

(A)    nJr  p.  90,  iu)tra. 

(i]  Sor  111*  DMes  cital  In  Ua^tt  &  Ktwhe'a  MuiUins  Warfmre,  p.  306. 

il)  "nwlloop,  I  Rob.  (»e,  319:  Tlir- WiUmlmins,  2  Bob.  101,  aot«. 
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delivery  of  the  goods  at  their  destination.  As  between  the 
owner  of  the  goods  and  the  carrier,  delivery  to  a  captor  is  to 
be  looked  upon  as  a  delivery  under  the  contract  of  affreight- 
ment, although  effected  short  of  the  agreed  destination ;  the 
captor  being  regarded  as  standing,  by  the  rights  of  war,  in 
the  place  of  the  consignee  (/).  This  is  the  general  rule  as  ^^5 
regards  captors'  liability,  but  there  are  exceptions  to  it. 

Thus,  if  the  goods  seized  be  contraband  of  war,  no  freight 
will  be  payable  to  the  carrier  (w),  for,  as  already  observed  («), 
neutral  masters  must  be  made  to  understand  that  the  engage- 
ment in  a  prohibited  traflBo  is  attended  by  the  risk  of  depriva-  — , 
tion  of  freight  if  the  goods  be  seized.  But  it  is  reasonable  to< 
suppose  that  neutrals  who  engage  in  such  transactions  withrf^^th 
their  eyes  open  to  its  contingencies  will,  in  most  cases,  tsik^:^Zmke 
care  that  the  freight,  or  the  greater  part  of  it,  shall  be  pay-'%^.jBBy- 
able  on  shipment,  and  not  on  delivery.  The  neutral  carriers  i-arier 
was  deprived  of  his  freight  on  enemy  provisions — ^barle;^^^-rley 
and  oats  —  in  The  Commercen  (6)  ;  but  in  this  case  tLrf"^  the 
goods  were  being  conveyed  for  the  use  of  the  enemy*^^%^.oiVs 
forces,  and  the  voyage  was  declared  to  be  illicit  on  thrXit^  the 
part    of    a    neutral.       For    the    modem    tendency    is,   00  on 

seizure  of  provisions  on  the  way  to  a   hostile  destinatioro>x^dfioii, 
to    allow   the   master   his    freight.       In    T/te   ^^rpfurtm  {jj^\^    >    /y;), 
where  the  quantity  of  contraband  goods  proved  to  be  yer^e^-^rerr 
small,    ^iz.,    a  little  sailcloth,  the  cargo   being  tallow,  t^         the 
Court  allowed  freight  and  exjienses.     And  where  part  of  tt-  /^^, 

cargo  has  been  condemned  as  contraband  and  the  remain*^ ^«-  7^/^^ 
ultimately  restored,  fi-eight  may  be  decreed  as  a  charge    -^^  oq 


{l)  The  Copenha^'cn,  1  Rob.  289;  The  Hoop,  ibid.  196. 
{m)  Tlie  MercuriuH,  1  Rob.  288;   The  Commercen,   1  jrheat.  382.    An.-^^ 
Story  on  Prize  Courts,  p.  93. 
(;/)  P.  188,  supra. 
(o)    Vide -pip.  175,  241,  supra, 
ip)  3  Rob.  108. 
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the  cargo  restored  (r).  An  avermeiit  on  the  [mrt  of  tho 
master  that  he  was  ignoraot  of  the  nature  of  the  goods  will 
not  be  enterlaiiiod  (r). 

If  gomls  be  carried  by  a  neutral  between  an  enemy  oonntiy 
and  the  privileged  colonies  of  such  country,  no  freight  ■will 
be  allowed  by  the  Court  of  the  cnptors(«),  on  the  ground  that 
the  neutral  is  devoting  himself  to  the  serWi-o  of  the  enemy  {/). 
So,  too,  if  the  cargo  be  eoiidemnod  on  uci-ount  of  the  vessel 
being  eugage<l  in  the  enemy's  coasting  trade  ("). 

The  neutral  carrier  is  entitled  to  his  expenses  as  well  as  to 
his  frcif^ht ;  hut  if  he  shoidd  have  been  guilty  of  fraud  or 
unfair  dealing  he  forfeits  nil  right  to  compensation.  And  in 
flagrant  cases  such  conduct  may  involve  the  confiscation  of 
his  ship  and  even  of  the  innocent  portion  of  tho  cargo,  a 
result  which  may  also  ensue  where  the  ship  belongs  to  the 
owner  of  the  contraband  articles.  Soiling  under  a  false 
destinatioa  or  with  false  papers  is  an  especially  heinous 
offence.  No  freight  will  be  allowed  in  such  cases,  or  where 
there  has  been  a  spoliation  of  papers  (j-)  ;  or  where  the  ship 
ht'raelt  has  l)een  the  ground  of  the  coptnre  (y).  {For  the 
Bubjwt  of  offences  on  tlie  part  of  neutrals  generally,  involving 
confisoation,  ri'te  sub  Belligerent  Bights  against  Neutials, 
Kcheduled  on  p.  144,  wpra.) 

M'ben  a  decToc  is  made  Uiat  the  freight  shall  be  a  chai^ 
on  the  cargo,  application  may  be  made  to  the  Court  for  the 
sole  of  BO  much  as  is  necemary  for  this  purpose  (z).  In 
general,  where  a  ship  and  cargo  are  restored,  with  a  decree 


(r)  The  Oater  RiMX*.  4  Bob.  19B. 

(i)  Tbu  Immuarl,  p.  II!,  m^m*. 

(/)   rid*  p.  133,  ™>m>. 

{■)  Tbc  AtUa,  3  Rob.  399 ;  Tbi!  Johaniu  Tholan,  6  Hob.  12. 

[ij  Tbn  Ruicff  Sun.  i  Rah.  104 ;  "Hie  HadontiB  del  Bano,  4  Hi 

(y)  The  Fortuna.  Edw    66.      Anil  ■»  t! 


Int.  Lkir,  3  Eug.  m1.  p.  3 


LP  Vn>W  MarKHrMlia,  4  Bob.  304.  tw>te. 
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that  the  freiglit  shall  be  a  ohatge  on  fhe  oaigo^  if  —  ^ 
proceeds  of  the  cargo  are  not  sufficient  to  pay  the  freif^^ajht, 
the  captors  are  not  responsible  for  the  defidenoj  (a).    Wh..^K3m 
the  cargo  is  adjudged  lawful  prize,  but  the  ship  is  ordeie^Esl  to 
be  restored  and  the  freight  is  decreed  a  charge  on  the  oargtH^..JO,— 
if,  owing  to  the  neglect  or  fanlt  of  captors  or  their 
the  cargo  be  lost,  captors  are  liable  to  the  master  for 
freight  (6).    Where  the  freight  of  the  neutral  and  the 
of  the  captors  are  both  decreed  to  be  a  charge  on  the 
and  the  proceeds  are  insufficient  to  discharge  both,  priodritf^^of 
payment  of  the  freight  is,  in  ordinary  cases,  allowed  by        tb& 
Court,  as  a  lien  that  takes  place  of  all  others  («).     (Sbii,^  *  <» 
Price  Courts,  p.  94.) 

But  the  freight  to  be  paid  must  be  reasonable  in  amo^K-iot. 
U  it  be  exoeBidye,  notwitiistanding  that  the  ooniiaot  migk--*  i» 
existing  circumstances  have  been  &ir  as  between  shipper  j^^^ 
carrier,  the  captor  is  liable  to  pay  only  such  amount  as  wc-^'""*'*^ 
ordinarily  be  due  for  carrying  similar  goods  (e^.     Forthoiw--*^^ 
owing  to  the  state  of  war  and  the  attendant  risks  of  carri^^^-fi*^' 
an  extravagant  rate  of  freight  might  well  be  charged  to       ^"^ 
shipper,  it  would  be  unreasonable  to  require  the  captor  to    '%,^^y 
such  an  exceptional  sum,  due  to  the  carrier  as  being  in  a  g^M"^^^^ 
measure  in  the  nature  of  an  encouragement  to  him  to  us^     ■^^ 
best  efforts  to  defeat  the  captor's  vigilance. 

Where  the  goods  have  once  been  unlivered  by  order  of    ^^^ 
Court,  the  whole  freight  for  the  voyage  is  due,  and  the  o^»^^^ 
of  the  goods,  even  in  case  of  restitution,  cannot  require  t'^^ 
ship  to  reload  them  and  carry  them  to  the  original  por^  of 
destination,  for  by  the  separation  the  ship  is  exonerated  (f)'t 

{a)  The  Haabet,  4  Rob.  302. 

(b)  The  Der  Mohr,  ihid,  816. 

(e)  The  Bremen  Flugge,  ibid,  90. 

(rf)  The  Twilling  Riget,  6  Rob.  82. 

(<•)  The  Hoffnung,  6  Rob.  231 ;  The  ProBper,  Edw.  72. 
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but  it  would  be  othnrwiee  if  there  Iiftil  bivii  no  unlivery  (/). 
(Story  on  Prijw  Cwirte,  \>.  92.) 

MTiere  ship  and  oa^j  aro  Imtli  reatort^d,  without  any 
authoritative  unliverj"  of  the  rargo  having  taken  place,  the 
nriginnl  coutrad;  of  affn'ightnieut  is  not  diseolved ;  and  the 
prirtios  to  that  oonfrart  are  again  at  large,  after  a  teraporaty 
inability,  to  frdfil  their  obligatinns  and  i-nforce  thoir  rights  (j/). 
(  y.'Jf  Kffect  of  War  on  Coutxact,  p.  +12,  .■»/>«.) 

To  pntltle  the  neutral  carrier  to  freight  at  the  hand  of  the 
mptor,  be  must  bring  the  goodfl  to  such  jtort  ns  the  latter  may 
si'lw't.  And  if  on  arrival  at  the  port  bo  seleoted  the  captor 
sliouM  fin<l  it  desirable  to  carrj"  the  cargo  to  some  other  safe 
port.  Ihi'  neutral  master,  it  is  stated,  is  bound  to  eonvey  it 
tliither.  For  this  freeli  undertaking,  however,  a  spetial 
eontraet  must  be  miido  between  raptor  and  carrier.  If  the 
latter  refuse  to  proceed  as  required,  it  is,  acoonling  to  the 
ConnoMo  iM  Mai-e  {%  5),  the  captor's  right  to  sink  the  vessel, 
though  without  causing  losa  of  life.  lint  this  extreme  mcosuro 
mitst  be  resorted  to  only  when  the  whole,  or  at  least  the 
preater  jwirf.  of  the  cargo  is  enemy's  property.  The  same 
nncieiit  code  eoutoins  other  ]>rovisions  of  interest  in  this 
connexion. 


Insurance. 

S>i  far  as  freight  stands  in  a  position  differing,  in  respect  of 
uiarini'  insurance,  from  that  of  other  insnmble  interests  liable  to 
cnjilure,  eucli  e.tceptiunsl  poaitiun  lias  already  been  commented 
u[>un,  pp.  -16  and  TO,  lupra.  Freight  is,  uf  (xjurse,  an  indifferent 
subjtict  for  iusurauee  against  risks  of  capture,  isi.'viag  that  aban- 
doimient  of  the  ship  to  the  underwriten  on  the  bodj  of  th» 
TOflsal  carries  with  it  the  right  to  freight  being  earned,  thereby 


I 

i 


(/)  The  CbpunluwDm  I  Hub.  2»9. 

^f)  HacUcNhlan'a  t^wnnf  UCTrlmnt  8Mppiii)r.  p, -iix. 
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defeating  any  expectation  of  salYage  to  which  tike  nnderwiteB 
on  freight  might  otherwise  he  entitled. 

The  ahoYe  subject  of  payment  of  freight  by  belligocot 
oaptore  oompletee  the  consideration  of  Belligerent  Obligttli<iDB 
scheduled  on  p.  311.    Having  thus  gone  over  the  obligatioDS 
as  well  as  the  rights  of  belligerents,  we  will  turn  in  the  msA 
place  to  consider  the  position  occupied  by  neutrals  doling  to 
prevalence  of  hostilities. 


(    345    ) 


vm. 


NEUTRAL  RIGHTS  AND  OBLIGATIONS, 

TREATED  UNDER  THE  FOLLOWING  HEADS,  VLS.  : — 


(feneraUij         ...  .  • 

MeraintiU — 

Trade  with  Belligerents,  and  generally 

Exportttlion  and  Carriage  of  Contraband  of  War 

Carriage  of  Belligerent  Goods. 

Shipment  by  Belligerent  Vessels   . 

Transport  of  Belligerent  Troops 

Purchase  from  Belligerent** 
Political — 

The  **  Alabama*' case 

The  Foreign  Enlistment  Act   . 

Ilospitjility  to  Belligerent  Warships 

The  T\i'enty-four  Hours  Rule . 

Augmentation  of  Forces  of  Belligerent  Vessels 

Assistance  to  Bt^lligerents 


PAGE 

,  345 

.  348 
.  350 
.  355 
.  357 
.  359 
.  360 

.  364 
.  372 
.  375 
.  379 
.  380 
.  381 


Neutr^vl  Rights  and  Obligations — Generally. 


The  sehcTOC  of  neutral  rights  has  as  a  broad  foundation  the 
general  principle  that  tlio  existence  of  war  between  certain 
states  shall  not  be  allowed  to  operate  in  restriction  of  the 
onlinnry  trmlo  and  oonimeroial  relations  of  nations  standing 
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aloof  from  the  hostilities  (A).    On  the  ottier  band,  peidU 
nations,  in  order  that  their  right  to  be  regarded  as  n&diA 
may  be  respected,  are  under  the  obligation  to  ipmm  ft 
strict  impartialitj  towards  the  belligerents,  and  to  stadkindj 
refrain  from  any  action  oaleulated  to  poramote,  im&jv 
indirectiy,  the  warlike  purposes  of  the  one  to  the  defainwt 
of  the  other.    This  does  not  import,  for  esam{ile,  lint  ft 
neutral  power  must  refuse  to  allow  a  belligerent  to  punhtn 
warlike  stores  within  the  neutral  juiiadiotion;  but  thit  a 
permisiBion  to  effect  such   purchases  shall  be  impotiillj 
granted  or  denied  to  both  belligerents.    It  may,  it  is  tn^ 
yery  likely  be  the  case  that  such  a  permisaion  may  beTifaiB- 
less  to  one  of  the  belligerents  and  all-important  to  the  cAff ; 
but  this  is  a  matter  in  which  the  neutral  state  is  not  VfOr 
oemed.     The  neutral  must  show  impartiality,  and  if  uui 
impartiality  should  benefit  the  one  belligerent  and  piqwc^ 
the  other,  this  is  not  the  affair  of  the  neutral 

Whilst  admitting  the  general  right  of  neutrals  to  wtif^^^ 
friendly  commercial  relations  with  belligerents,  the  mo^^ 
tendency  would  seem  to  be  to  include  amongst  the  neg^ 
obligations  of  neutrals  the  abstention  from  equivocal  t^^^^. 
in  which,  in  bygone  days,   their  right  to  engage  wa^^^ . 
questioned.     And  there  is,  moreover,  a  growing  dispo^^^ 
to  consider  it    the   obligation  of    neutral  govemmen 


restrain  their  subjects   from   engaging   in    so-called  ^^^^^, 
transactions ;    transactions   for  which,   as   it   was  fom^^^  ^ 
understood,  the  sole  penalty  was  the  seizure  and  eonfisc^^     ' 
by  an  aggrieved  belligerent,  of  the  articles  to  which,  h^""^ 


law  of  nations,  exception  could  properly  be  taken.         -^^^' 
-vvithstanding  that  the  law  of  nations  is  on  this  point  scf   ^'^ 
established  as  to  be  practically  beyond  dispute,  there  is  £»  *^^ 
of  evolution  now  in  progress  which  seems  to  have  created  m 

(//)  Ex  parte  Ghavasse,  In  re  Grazebrook,  34  L.  J.  N.  S.  Bk.  p.  I'. 
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apparent  o\-erIapping  of  right*  and  obligations.  Fiir  now 
au<l  again  one  nation  upholds  tho  right  lo  do  or  permit  that 
w}iich  another  assorts  that  the  doer  is  under  obligation  to  refrain 
from  or  to  restrain.  Instanoes  of  this  will  appear  j>re8ently 
in  reference  to  the  controversy  which  arose  between  this 
country  and  Germany  during  the  Franco-Prussian  war, 
relative  to  the  supply,  by  British  ni^rdionts,  of  contraband 
of  war  to  France ;  and,  more  espcpially,  in  the  historj'  of  T/ie 
Alnbnma  claims.  In  suoh  circumstances,  therefore,  it  has 
been  thought  better,  for  present  purjiosee,  not  tn  attempt  to 
deal  separately  with  the  rightu  and  tlie  obligations,  but  to  con- 
eider  them  under  one  and  tlic  same  head.  They  are,  indee<l, 
BO  interwoven  the  one  with  the  other  that  it  is  qnitf?  imprac- 
ticable, if  not  impossihle,  to  diocusa  theni  sejiaratoly  without  a 
degree  of  repetition  inconsistent  witJi  the  conciseness  aimed  at 
in  this  work.  These  rights  and  obligations  may,  moreover, 
be  appropriately  clossiiled  under  two  distinct  heads— the  mer- 
cantile and  Uie  political ;  but  while  some  fall  clearly  within 
the  one  and  some  clearly  within  Uie  other  categorj-,  others 
can  wnth  nearly  equal  propriety  be  ascribed  to  eitliej-.  The 
diiBculties  whioli  ore  thus  presented  render  iropraoticnhle, 
theretore,  any  accurate  closEiBoatiou  of  tlie  rights  and  ohliga- 
tiona  under  their  several  heads,  so  that  tlie  arrangement 
followed  below  must  be  regarded  rather  o«  for  the  con- 
venience of  the  reader  Uian  &&  anning  at  a  technical  aooniacy 
which  is  unattainable. 

Let  us  first  look  at  the  matter  fnmi  the  «ew  in  whicli  the 
predominant  element  is  that  of  trade  and  coinmcrce. 
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Neutral  Rights  and  Obugations — ^Mercantile. 

Trade  with  Belligerents,  and  generally. — ^As  between  tliem- 
selves  neutrals  have,  of  course,  the  right  to  carry  on  their 
ordinary  trade,  of  whatever  it  may  consist  (/),  and  no  question 
of  contraband  of  war  can  arise  as  between  neutrals.  For 
supposing,  for  example,  that  France  and  Spain  were  mutually 
at  war,  it  would  obviously  be  absurd  for  either  belligerent  to 
claim  that  the  fact  should  prevent  this  country  or  Germany 
from  continuing  to  supply  torpedo  boats  or  guns  to,  say, 
Italy  or  Greece.  Either  belligerent  would  have  the  right  to 
carry  into  port  for  adjudication  (j)  the  vessels  carrying  these 
warlike  materials,  if  there  should  be  groimds  for  beUeving  the 
neutral  destination  to  be  assumed,  and  the  transit  to  be  really 
intended  to  end  within  the  dominions  of  the  other  belligerent; 
but  on  the  papers  being  found  in  order,  the  vessels  would 
be  allowed  to  proceed  to  their  destination  without  further 
molestation.  As  has  appeared  above  (A),  if  the  grounds  for 
seizure  were  found  on  adjudication  to  be  reasonable,  no  costs 
would  be  awarded  against  the  cajitors,  or  the  captured  vessel 
might  even  be  required  to  pay  captor's  costs.  If,  on  the 
teller  hand,  the  seizure  were  found  to  be  unjustifiable,  costs, 
and  perhaps  damages,  would  be  adjudged  against  the 
captors. 

And  not  only  may  neutrals  carry  on  their  ordinary  trade 
as  between  themselves,  but  they  may  likewise  cany  the  goods 
i^f  one  belligerent  to  the  enemy,  and,  as  will  be  presently  ^^ 
fortlu  earrv  the  goods  of  belligerents  generally. 

^1'    Viiit  the  brief  remarks  in  this  connexion  on  p.  160,  supra. 
\^i)    Vtdt  p.  154,  supra. 
■". '    I'lJ-  p.  "^'J'^.  <>'pp'-t. 
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Neutrftlfl  are  under  the  otilgation  to  respect  the  rights  of 
belligoronts  us  ruTOgnised  by  the  law  of  iintiom,  but  tJieee 
obligations  nsod  m)t  be  discussed  lierc,  8«iing  that  thoy  hove 
alniady  bemi  reviewed  from  their  eorrespondiug  iispecit  ot 
Belligerent  Itights.     TIipho  obligations  are  as  follows,  viz.: — 

The  obligation  to  reapect  block&das 104 

ti  submit  to  visit  and  search 212 

not  to  carry  contraband 156 

,,      belligerent     despatches    or 

troops    201 

,,        ,.      false  papers,  and  to  carry 

proper  and  Qsual  papers . .  219 

not  to  attempt  a  rescue    216 

not  to  engage  in  belligerent  privileged 
trade,  or  sail  under  belligerent  flag  or 

license 233 

not  to  ship  by  armed  belligerent  vesiels. 
or  to  sail  under  convoy 213,  214 

Chi  tho  subject  of  contraband  generally,  it  may  here  be 
repealed  (/)  that  there  is  nothing  in  itself  illegal  in  the  ship- 
ment ot  i-ontrnbaiid  to  helligereiita ;  only,  if  neutrals  choose 
to  carry  prohibited  goods  to  a  belligerent,  they  must,  under- 
stand that  if  these  goods  be  seized  by  the  adverse  belligerent, 
the  goods  will  be  ennfiscated,  together  with  any  freiglit  which 
may  attjich  to  their  gafe  delivery  (in).  And  fraudulent  con- 
duct on  th«  ciirrier's  part  may  involve  forfeiture  of  the  whip, 
in  addition.  This,  then,  is  the  position :  If  a  oeutml  engage 
in  trade  wntmband  of  war,  he  has  no  right  to  complain  to 
hi*  government  if  the  gfXKls  bo  neized  in  conseqiieDce,  On 
the  other  hand,  heltigereuts  have  no  right  to  complain  that 
tho  subjects  of  a  neutral  government  are  shipping  contraband 
to  tlie  enemy.     Their  remedy  is  agoiaat  the  stiipiHT — or, 

(fi   r^  p.  IM.  mfr».  {m)  r«l>  p.  188,  Hymi. 
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nitlier,  agaiuBt  tho  gooda — ^uot  against  the  govenment.  It 
ia  a  matter  between  the  shipper  or  oamer  and  tho  bnlli- 
gerent ;  and  the  neutral  govemment  has  a  right  to  msh 
its  hands  of  the  whole  matter,  and  to  turn  a  deaf  em  ulilio  lo 
the  complaint  of  tho  subject  whose  gooda  are  seized  nuii  "f 
the  belligerent  who  seizes  them.  Tliis,  at  any  rate,  i»  tin' 
■view,  based  on  the  law  of  nations,  oommonly  taien  by  the 
neutral  govemment,  tJntugh  the  aggi-ieved  belligerent  i» 
nowadays  apt  to  look  at  the  matter  from  a  diffemit  light- 
Thus,  the  subject  gave  rise  to  a  long  correapondeuoe  betw«B 
Great  Britaiu  and  Germany  during  the  progrew  uf  ^ 
Franco- Grerman  war,  as -will  be  seen  from  the  foUowinj,' :— 

Exportation  and  Carriage  of  Contraband  of  Wai.— 1°  > 
letter  from  Earl  Granville  to  Count  Bemstorll(ii),  wrillm 
from  the  Foreign  Office,  15th  September,  1870,  dealing  "i'^ 
the  Prussian  complaint  relative  to  the  exportatiou  of  urmstu 
the  Preiii^,  Earl  Uranville  Baid — 

"  You  demand  that  the  export  to  Franoe  of  •nu,''!^ 

munition,  coal,  and  other  contraband  of  war  should  be 

.  prevented ;  and  you  have  observed  that  Her  IbjWy ' 

Govemment  have  declared  that  the  law  empoveiw 

the  Executive  to  take  this  step : 

There  is  no  doubt  liat  the  Zlxeoutive  baa,  undw  "'* 
CuBtoms  Consolidation  Act  of  1853,  the  legsl  po*® 
to  prohibit  the  export  of  oontraband  of  war ;  hot  flw 
highest  authority  can  be  adduced  to  show  that  ^ 
exportation  is  not  forbidden  by  our  municipal  l"i 
and  it  has  not  been  the  practice  to  prohibit  it  e*^ 
where  the  interests  of  this  country,  as  in  theflW" 
self-defence,  are  directly  and  immediately  oonwrnedm 
the  prohibition ;  and  even  in  some  of  these  cases,  0^ 

(n)  State  Papere,  Vol.  LSI.  p.  76*. 
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AS  in  the  Crimeau  war,  (iOD8i<lerable  doubU  nrose 
during  its  ooiitiuuauce,  wbetlier  the  prohibition,  when 
actually  attempted  to  be  enforced,  woe  b»  disadvan- 
tngeouB  to  the  enemy  a»  it  was  tnranvenient  to  our- 
selves." 
One  reason  given  against  any  suoL  p-obibition  was  that 
the  effect  of  it  would  be  that  arms,  &c.,  would  be  shipped 
with  a  colourable  neutral  destination ;  and  that  suob  subter- 
fiigee  could  only  be  dcteetwl,  if  at  all,  by  interfering  with  the 
trade  of  neutraU. 

Dealing  with  the  argument  that  coal  should  be  consider^l 
contraband,  it  was  in  the  above  letter  enquired  where  the 
lino  was  to  be  drawn  between  cool  and  such  equivocal  goods 
us,  for  example,  cloth,  leather,  and  quinine,  tlma  which  no 
cargoes  would  have  been  more  uaefnl  to  the  Southern  States 
in  the  Anieriean  War.  Moreover,  as  it  was  pointed  out, 
Article  XI.  of  the  Treaty  of  Comraeroe  between  tireat 
Britain  and  France  oxpretisly  prorided  that  the  contracting 
iiartiea  should  not  prohibit  the  exportation  of  coal. 

In  his  reply  to  thia  letter,  Coimt  iJemstorlf  («)  refen-ed  to 
A  letter  alleged  to  have  been  written  in  IS'ii  by  the  Duke 
of  Wellington  to  Mr,  Canning,  winch,  it  was  observed, 
proved  that  England  a»  a  neutral  had  repeatedly  prohibited 
the  export  of  otuls,  by  an  Order  in  Council,  "  accoi-ding,"  in 
the  words  of  the  renowned  Sulce,  "  to  the  usual  practice." 
And,  further,  the  C'-oimt  quoted  enactments  to  tJiow  tliat  Earl 
Granville's  declaration,  that  the  exiwrtution  of  contraband 
was  not  forbidden  by  Uritisli  municipal  law,  could  only  mean 
tlmt  a  positi\e  deolaratioD  of  the  Uovemmeut  was  required 
in  order  to  Itring  into  foroo  the  power  witli  whicli  it  is 
inrt«t»d.  lie  also  pointed  out  tlmt  a  check  might  bu  ]>liieed 
un  oolounble  ohipmeuts  to   aeutniU  by  the  exaotiou    of 


(■)  HMe  rarvn,  Tul.  LXL  p.  Sit. 
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Beomity  on  Uie  part  of  the  eliippers.  The  corresponience  tin 
this  subject  is  at  great  length,  and  may  be  de^criboil  ds  an 
eadleSB  diplomatio  ohain  of  appareutly  unanswerable  nrgn- 
meot  on  the  one  hand,  and  of  equally  eonviiiciiig  reply  anJ 
ooonter-ai^punent  on  the  other.  From  this  point  of  liiiiv  it 
aSordB,  indeed,  moat  instmctive  reading,  but  as  pacli  u^- 
jnent  seems  in  turn  to  have  been  demolished  by  the  reply.  >t 
is  diffionlt  to  erolva  fnnn  the  eorrespondence  any  deBnibi 
oonolaBion.  As  regards  the  allegations  against  Great  Britain, 
edmilar  oomplainta  appear  to  have  been  colled  forth  \>y  <h>) 
aotion  of  the  United  States.  But  on  this,  as  on  ncurly 
every  other  point  of  the  law  of  nations  from  its  muitime 
aspect,  the  views  of  Great  Britain  and  of  the  United  Stntw 
are  in  strict  aooord.  As  regards  the  United  States,  armi 
were  extorted  thence  on  a  large  scale,  with  the  avowtnl  obJKt 
of  sale  to  the  IVent^  CKjyernraent,  The  l-'renoh  GovcrnniMit 
being  in  need  of  this  dasB  of  supplies,  a  refusal  In  y^^ 
shipment  of  tiie  latter  would,  no  doubt,  have  prodiicel 
forcible  remonstrances  on  the  [mrt  of  Franco,  on  the  gwnni 
that  Bueh  a  prohibition  wiia  mi   act   of  jiartiality  lowfl"" 


But  while  a  neutral  government  is,  as  it  is  held,  imderno 
obligation  to  jwovent  its  subjects  from  continuing  to  ship  !*> 
belligerents  goods,  whether  contraband  of  war  or  otherwi»r 
■which  it  is  port  of  the  ordinary  trade  of  such  subjwta  to 
supply  (o),  the  neutral  government  should  not  itself  be  s  f^ 
to  the  like  transactions.  Thus,  in  1825,  whilst  Spain  '"*' 
at  war  with  her  revolted  subjects  in  Mexico,  the  Sm™" 
Government  offered  for  sale  sis  -warships.  These  W** 
were  bought  by  a  Swedish  firm,  which  transferred  theffl'"* 
London  house,  the  financial  agents  of  the  revolted  BubjW* 
There  being  no  doubt  as  to  the  object  of  the  purchiWi  "*• 


(o)  n<feBeUr. 


1,  1  M.  4  S.  727 ;  De  Tastet ».  Taylor,  4  Twfflt  *>>• 
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Spanish  Government  made  representatiotiB  to  the  Swedish 
Qovernmeut,  ]>ointin|;  out  the  dislojr&l  not  into  wlmh  Sweden 
had  been  unwittingly  hi«trayod.  and  urging  <.'iuict'lnipnt  of  the 
Bale  to  the  Swedish  firm.  Several  of  the  Kuropean  powers 
Imving  8upport«(l  the  Spanish  demand.  Sweden  ultimately 
cancelled  the  sale,  so  f<ir  as  concerned  three  of  the  vessels 
still  within  the  national  jurisdiction.  Tlio  original  sale  hy 
the  Swedish  Government  was,  no  doubt,  a  purt-Iy  commeriial 
transaction,  but  on  the  facta  becoming  known  to  the  selling 
government  it  could  not.  consistently  with  neutrality,  refuse 
to  prevent  the  vessels  passing  over  to  the  enemy  of  Spwn. 
Nor  must  a  neutral  power  permit  the  sale  of  coal  out  of  the 
government  stores  to  a  belligerent  (/)). 

Clearly  it  is  within  the  right  of  neutrals,  as  of  beUige- 
rents  (5),  to  pass  such  municipal  laws  as  may  be  deemed 
generally  expedient ;  and  the  right  may  he  exercised  in 
respect  of  prohibition  of  export  of  warlike  atorea,  either 
because  aueh  stores  may  be  required  by  the  neutral  govern- 
ment, or  because  it  U  df§irod  to  abstain  from  any  action 
likely  to  create  ill-will  on  the  part  of  either  belligerent  (r). 
But  that  there  is,  according  to  the  view  of  this  oountry,  no 
obligation  on  neutrals  to  prohibit  export  of  contraband,  has 
just  been  demnnstraled.  Tlie  provisions  of  special  treaty 
engagementa  may,  however,  Bometlmes  !«  found  to  require 
the  obser^-ance  of  paitioalar  rules  not  by  the  public  law  of 
Europe  rendered  obligatory. 

There  is  nothing  in  the  law  of  nations  to  impose  on  a 
neutral  state  the  obligation  to  prevent  its  subjects  from  send- 


r^)  Twin'*  Intcntat.  Law.  |ip.  468.  IN. 

(f)  A*  inaUowd  m  p.  306,  n^a. 

(r)  On  tlio  oDtbrtak  at  war  betwami  Praooe  and  Gcrmanj,  lb«  mJb  at 
eoababauid  of  war  to  brlli^crrntiU  wi*  fortiiddeti  to  Pernma  nilijmtii  bj  tli« 
nalkmal  KonnunatTl.    41  State  l\i)<cn,  656,  (£7. 
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ing  to  belligerents  vessels  specially  adapted  for  ^rodike  ueii 
any  more  than  contraband  artioles  of  a  more  ordmarjrloBd. 
An  instanoe  of  this  principle  is  supplied  by  The  Indepenimii 
del  8udj  an  armed  yessel  sent  out  with  a  cargo  of  nnioitiQDf 
of  war  from  Baltimore  for  sale  at  Bnenos  Ayres  to  tbe  A 
/ado  goyemment,  at  that  time  engaged  in  hoetililieB  vift 
Spain.    The  vessel,  subsequent  to  her  purchase  by  the  revolted 

colony,  effected  the  capture  of  a  Spanish  vessel,  and  obrM 
into  the  port  of  Yirginia  certain  goods  taken  out  of  flv 
yessel.  The  Spanish  owner  of  this  property  fhsreivin 
claimed  that  it  should  be  restored  to  him  by  the  United 
States  Gbvemment,  on  the  ground  that  the  capture  had  lien 
effected  in  ciroumstances  which  involved  a  violation  of  ili0 
neutrality  of  the  United  States.  It  was  pleaded  Iqr  ^ 
claimant  in  support  of  this  demand  (1)  Tlht  the  Wfbaaf 
vessel  had  been  originally  equipped,  armed,  and  manned  le* 
vessel  of  war  in  the  United  States ;  and  (2)  that  dniisg  bff 
cruise  she  had  illegally  augmented  ber  force  whibt  i&  ^ 
American  port.  The  first  plea  was  at  once  dismissed  by 
Justice  Story,  who,  in  delivering  the  judgment  of  toe 
Supreme  Court,  declared,  in  effect,  that  the  vessel  was  ordi- 
nary contraband  of  war,  of  which  the  neutral  power  was  undff 
no  obligation  to  prevent  the  despatch  to  a  belligerent.  "  1* 
was  a  commercial  adventure  which  no  nation  was  bound  to 
prohibit,  and  which  only  exposed  the  persons  engaged  in  it  to 
the  penalty  of  confiscation."  The  original  outfit,  therefor^j 
was  in  no  sense  illegal.  With  respect  to  the  second  pl*» 
however,  the  learned  judge  found  that  there  had  been  ^ 
illegal  augmentation  of  the  vessel's  force  in  an  Ain«^ 
port,  whereby  there  was  both  an  infraction  of  the  country  ^ 
mimicipal  law  and  a  violation  of  the  law  of  nations.  "  K  o^ 
never  been  held,"  said  Justice  Story,  "  that  an  augmentation 
of  force  or  an  illegal  outfit  affected  any  captures  made  aft^ 
the  original  cruise  was  terminated.    By  analogy  to  otbff 
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va&ifs  of  violation  of  public  law,  the  offonoe  may  be  wall 
ileemnl  to  be  deposited  at  the  termination  of  the  voyage,  and 
not  to  affect  future  tran.iactionB.  But  ae  to  oapturea  made 
(luring;  the  eauie  fniise.  the  doctrine  of  this  Court  has  long 
Iwcn  I'stublislied,  that  such  illegal  augmentation  is  a  violation 
of  the  law  of  nations  as  well  as  of  our  own  municipal  laws ; 
and,  as  a  nolation  of  our  neutrality,  by  analogy  to  other 
iMiaes,  it  infects  the  captures  subsequently  made  n-ith  the 
character  of  tort«,  and  jiistilic^  and  requires  a  restitution 
to  tlie  parties  who  have  been  injured  by  the  mieeonduet.  It 
does  not  lie  in  the  mouth  of  vTongdoera  to  set  up  a  title 
derived  from  a  liolatiou  of  our  neutrality." 

80  that,  according  to  a  striet  interpretation  of  the  law  of 
nations,  tliere  would  peem  to  lie  nothing  more  required  of  a 
neutral  state,  as  regards  the  prohibition  of  export  of  armed 
vessels  to  belligerents,  than  in  the  case  of  any  other  warlike 
articles;  but  the  result  of  TAe  Ahitiania  claims  («),  to  be 
referred  to  presently,  is  by  no  means  in  harmony  with  tliis 
principle. 

The  position  of  neutral  subjects  engaging  in  the  transport. 
of  oontraband  of  war  generally  has  alrc-ady  been  considered 
under  the  head  Belligerent  liights  against  Neutrals,  pp.  15f! 
—200. 


Carriage  of  Belligerent  Goods. — That  neutrals  may  in  time 
of  war  carry  on  their  or*liuary  trade  with  belligerenta  has 
already  been  seen,  and  amongst  such  lawful  trade  is  included 
the  carriage  of  goods  the  property  of  belligerents  (0.  This 
right  exists,  however,  without  prejudice  to  the  countervailing 
belligerent  right  to  seize  goods  so  carried,  the  right  of  aeizuro 
being  attended  by  the  obligation  to'pay  freight  on  the  goods 
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seized,  to  the  neutral  carrier.  Neutrals  may  cany  belligerent 
goods,  but  they  must  in  so  doing  take  their  chance  of  the 
attendant  inconvenience  of  being  carried  into  port  for  adjudi- 
cation. Tliis  is  the  position  under  the  common  law  of  nations ; 
but  it  is,  of  course,  materially  modified  by  the  principle 
embodied  in  the  Declaration  of  Paris,  that  "  free  ships  make 
free  goods." 

In  The  Mary  Clinton  (if),  it  was  held,  in  the  United  Stat^ 
that  a  neutral  friend  to  both  belligerents  may  not  ship  the 
property  of  the  one  to  the  use  of  the  other  ;  but  whether  the 
Court  intended  this  decision  to  be  accepted  as  expressing  a 
general  principle,  or  only  as  applicable  to  the  special  circum- 
stances of  the  case  imder  adjudication,  cannot  be  certainly 
affirmed.  There  would  seem  to  be  no  doubt,  however,  that 
a  neutral  is  fully  entitled  to  carry  the  (permissive)  goods  of 
one  belligerent  to  the  other  without  contravening  neutral 
obligations,  and  without  any  regard  to  the  fact  that  in  so 
doing  he  may  be  conducing  to  an  illicit  trade  between  the 
subjects  of  hostile  states. 

If  the  cari'ier  should  be  foimd  guilty  of  conduct  incon- 
sistent with  neutrality,  such  as  attempting  to  screen  froml^^' 
ful  capture  the  goods  carried,  or  otherwise  to  mislead  or  baffle 
the  captor,  he  will  be  held  to  have  forfeited  liis  right  to  frt'ig"^' 
and  may  be  further  punished  by  the  confiscation  of  his  slup, 
as  already  explained  (x). 

Also,  neutrals  must  not  engage  in  the  pri\'ileged  or  colonial 
trade  of  belligerents, — that  is,  in  any  trade  which  in  time  of 
j^eace  is  limited  to  the  belligerent  subjects  (//)  ;  nor  may  thcv 
sail  under  the  licence  or  pass  of  belligerents  (y). 

Resistance  of  visit  and  search  is  a  breach  of  neutrality  m- 


(w)  match.  Pr.  Ca.  656. 

(x)    Vide ''"Enemy  Goods  in  Neutral  Vessels,"  p.    88,  and  "Payinefi^  °^ 
Freight  to  Neutrals,"  p.  339,  supra, 
(y)   Vide  p.  233. 
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volviiig  coiiflBcutiou  (:),  and  the  same  jmiialty  nttanhes  to  an 
iillcrapt  lit  n?«cue  of  the  ship  from  the  law-ful  onptora  (a). 

For  tliL"  effect  of  blending  neutral  and  belligerent  goods, 
sou  the  subject  npst  followinp. 

Shipment  by  Belligerent  Veiieli. — Jiist  as  it  Is  lawful  for  a 
iK'uliiil  t'l  viiny  till-  g<Miil»  of  IteUigerentH,  §o  it  is  permiaeible 
to  him  to  ship  bis  own  giHxls  by  vessels  tlie  pro|>erty  of 
belligcrentH  ((-).  As  haa  been  well  said,  "  The  rule  that  tho 
goods  of  an  enemy,  found  in  the  vessel  of  a  friend,  are  pritti 
of  war  ;  and  that  the  gooda  of  a  friend,  found  in  the  vessel  of 
Em  enemy,  are  to  be  reatorwl ;  is  Iielievwl  to  be  a  [(art  of  the 
original  taw  of  nations,  as  ginierally,  perliajM  univenuiUy, 
acknowledged.  Tlila  rule  is  fotmded  on  tlie  simple  and 
iutelUgibli-  pr!ni<!ple  that  war  gives  a  full  right  to  capture 
the  goods  of  an  enemy,  but  gives  no  right  to  capture  the 
goods  of  a  friend"  (r).  Hut  this  right  does  not  esteiid  to 
permit  neutrals  to  sliip  by  an  armed  belligerent  vessel,  for 
this  is  held  to  be  tantamount  to  a  resistance  of  the  right  of 
visit  and  seardt  (rf).  Nor,  for  the  same  reason,  may  the 
ahipment  be  made  under  convoy  (*■). 

As  luks  been  mi-ntione^l  above  (/),  if  a  oaptor  finds  him- 
BeU  uwubli'  to  carry  his  prize  into  port  he  may  destroy  it, 
but  tjiiit,  before  resorting  to  this  extreme  exercise  of  the 
rig'hts  of  war,  he  should  sttisfy  hiiM»i>lf  Uwt  tlie  pn»iierty,  if 
taken  before  tho  Court,  would  b«  Mintlemm-d.  In  tlie 
FrsDco-Pnuciaii  war  two  Oeniinu  vessels.  The  Ltidiciy  and 


((}    rUr  p.  312. 

(•)  ^iA^21fl. 

(t)  rirfr  nt  DwUtBlim  of  Pt-ii*.  p.  37,  ui^ri). 
(<)  JUnlmll.  C.  J.,  in  TV  XrmJ',  9  OmA,  418. 
id)   r<d<  p.  313.  Hprm. 
If)   f'itr  p.  3H,  utpra, 
(/)   rj.p.6S,«f™- 
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The  VorwarU  (o),  were  oaptuied  and  bmnt  by  the  Fnuk 
cruifler  Desaiae.  The  owners  of  neutral  (Britiflli)  goods  n 
board  the  vessels,  claimed  oompensation  before  a  priie  oont 
at  Bordeaux,  relying  espeoially  on  the  Third  Artiole  d  Hbt 
Declaration  of  Paris,  which  declares  that  neutral  goods  on 
enemy's  vessels  shall  be'  free  from  capture.  But  the  Oomt, 
holding  that  the  act  of  destruction  was  justified  hjfarte 
mqjeure^  declined  to  award  compensation.  The  Deolaiatin 
of  Paris,  said  the  Court,  exempted  from  confisoati(m  neotnl 
goods  on  an  enemy's  vessel,  and  entitled  the  ownen  to  tib 
proceeds  in  the  event  of  sale ;  but  it  gave  to  neotnls  no 
right  to'  compensation  for  damages  resulting  from  the  liirfnl 
capture  of  the  ship,  or  from  any  justifiable  prooeediiigs  otik 
captors.  Irrespective  of  the  Declaration  of  Paris,'  innooeDt 
neutral  goods  on  belligerent  vessels  have  always  been  leguded 
as  exempt  from  capture ;  and  it  would  certainly  seem  fhit  in 
such  a  case  as  the  f or^;oing  this  principle  of  the  bv  at 
nations  would  have  been  better  supported  by  an  award  d 
compensation. 

For  if  a  belligerent  has  no  right  to  capture  the  Iftwfal 
goods  of  a  friend,  the  mere  fact  that  their  destruction  by  ^ 
is  to  be  attributed  to  the  exigencies  of  war,  seems  scarcely  a 
sufficient  reason  for  refusing  to  entertain  the  demand  of  the 
friend  for  compensation.  It  is,  indeed,  not  easy  to  see  ott 
what  logical  grounds  the  principles  governing  such  a  <** 
are  to  be  distinguished  from  those  applicable  in  cases  of  P^ 
emption  {p). 

If  a  belligerent  vessel  carrjdng  neutral  goods  be  capto^ 
and  condemned  by  the  enemy,  the  latter  can  carry  the  g<^ 
to  their  destination,  and  earn  the  freight  due  thereon  (f)» 
though  it  does  not  appear  that  the  captor  is  under  any  oh^ 

(o)  Dalloz,  Jurisprudence  Gencrale,  1872,  iii.  94. 

(p)   Vide  p.  248,  supra,  sinking  of  British  yeesels  in  the  Seine. 

(q)   Vide  p.  67,  supra. 
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gation  thiis  to  oomplete  the  voyag«.  Apparently  a  noutral, 
if  )ie  chooseti  to  slup  by  a  bdlligereat  vessel,  miist  run  tho 
riak  of  ba^~U]g  bis  goods  landed  for  liia  own  aooount  at  a  port 
nhort  of  tboir  doBtination  (»■). 

And  if  tho  uoutral  goods  be  bo  shipped  aa  to  be  blended 
witli  enemy  gixids  on  tlie  same  ve»(M>1,  tir  if  enemy  goods  bo 
fmudiilently  included  in  a  claim  for  the  restoratiou  of  neutral 
goods,  the  fat«  of  TOudeuumtion  will  attacb  to  botli  alike  {s). 
But  if  a  neutral  and  a  belligerent  subject  be  engaged  in  a 
joint  adveuture,  and  ibe  property  be  captm-ed,  the  tJiare  of 
tho  neutral  will  be  rostored.  wliilst  that  of  the  belligerent 
luuy  bo  ooodenmed  (/). 

With  respoct  to  the  effect  of  reaisfaupo  to  searph,  as  regftrds 
neutral  goiMls  on  a  belligerent  vessel,  reference  may  lie  made 
to  the  subject  "  Besistanoo  to  Search,"  p.  212,  mipra. 


Transport  of  Belligerent  Troops. — The  Foreign  Enlistment 
Aots,  to  be  mentioned  presently,  aro  sileut  on  the  subject  of 
transport  of  belliget«ut  troops  by  neutral  merchant  vessels. 
So  far,  therefore,  as  municipal  rostricttona  are  concerned, 

(r)  The  folluwin^  iiutrnctKniu  are  p-nrn  to  Uiifd'*  tiTHiU  m  ngarda 
uvutml  goodn  in  cncmiat*  vcMcljir  "If  the  oountiy  in  whioli  the  Bgant 
rudiliH  in  lit  v'u-  with  auy  othdT  iwiiult7,  Btiil  ■  captured  veattl  of  that  oIliM 
cuaotiy  hIuiuIiI  Iw  hr(ni)flit  inla  any  poK  witUa  tlie  agmt's  dintriot,  ho  xhauld 
TCkh  Iha  piumvilinK*  cJ  (he  piiie  cnun,  uul  rmiiiavoiir  to  jifevoot  kny  mia 
tJ  tine  uiyu,  eithur  Man  at  ■llur  the  ouodi-muatioa  of  tho  veucl  m  lawful 

"In  roportlQK  tho  ciimntwtaiico  to  Lloyd's,  he  thimld  point  oat  putioaUriy 
wbu  stqiB  ft  will  b«  aaooBMTy  for  tho  ownen  of  the  good*  to  Uke,  whodtw 
fu  auy  looal  mariiic  court,  or  in  tliB  i-ontnl  court  of  priie,  tu  iibuin  puaan- 
laan  of  thoir  ftooda.  kod  ihoulil  upreitj  the  dncmnvnt*  whioh  tho  Court  wiU 
m)Din>  for  cBtabliahinft  tho  oviuv^ip  of  the  goods,  and  for  proritiK  that  the 
owwas  bcksK  Ui  a  nvutial  Muntry." 

(•)  rrmhallmf  1.  De^fU.  3  flaU.  St ;  Tho  Eenrom,  2  Ri>b.  9 ;  Thr  Hiltry  <aU 
GtoTfi,  3  l/all.  in :  T%t  SI. 2niMu,  1  ff'i«r.417:  Tit  Fktitix  l«t:0».v. 
fV«U,  t  Bi-mif,  S08 :  Tht  ArtWM,  3  tr*—l.  230. 

(f)   FUt  p.  IS,  Myra. 
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■Vmkr-VemiAeaaAOwBer- 
Aap  **  f/  lefa^nue  hat  linmij  k^  aade  to  tin  ak^  by 
fcilfij],iiiiili  to  nentnk,  of  Mfipnofc  fwfty  m  trtnmim. 
It  anf,  howncc,  be  bcR  rotated  ttat  mIm  tnr  lwOig«f»iits  to 
BBvtnb  BUHtbe  i\ff'4Biff  ■■dmMo£tHMMl,nd  tlHtuiT  ssle 
dbafad«ididieolqet<.ar«^  thec&ct,of  plMHi^  belU- 
goeni  property  bermd  tfce  ntA  at  hvU  oiptiire  ia,  by  iha 
law  of  natMHiB,  mill  aad  Toid.  So,  also,  if  goods  he  ttntsgavd 
by  a  D«itzal  to  a  bc>IIig«reirt.  any  raerratian  of  intcnet  in 
the  property  in  fsrtmr  of  the  De>ati&l  eliipper  will  in  like 
maimer  be  discarded.  To  follow  a  different  pnnc^ile 
would,  it  is  obrioQs,  enable  bellig«i«it£  to  to  tianxfer  or 
postpone  tbeir  intereeta  in  property  otherwiee  tlie  lawful 
subject  of  oondemnatioD,  that  the  rigbt  of  capture  woold  be 
liable  to  become  of  purely  Doadnal  Talne.  All  suoh  tmuMfen 
or  reaerrations,  therefore,  in  the  pcesnkce  of  actual  or  impend- 
ing boetiUtiefi,  are  looked  at  hy  the  prin>  cmirte  of  the  capton 
with  the  closest  scmtiny,  and  presumably  with  a  bias  against 
the  neatral  t-latmant.  But  if  the  transfer  eluill  hA\'e  taken 
place  in  euob  circumstances  aa  to  rebut  any  presimiption 
of  bad  faith,  the  property  will  be  deemed  to  be  neutral. 
The  onuH  of  proof,  however,  will  in  all  each  ca&es  lie  upon 
the  clumant. 

The  jjorcbiise  of  belligerent  veesels  witliin  ibo  belUgvrent 
jurwdictirm,  Jtigrante   Mlo — and,   indeed,   the  purchase  of 
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declared  to  be  altogether  illegftl,  and  is  always  nabjeot  tn 
great  suftpioinii.  Aaliaa  been  indicated  {pp.  22  itinj.,  ni/ira), 
the  Btrietast  proof  will  l>f  required  ns  to  the  hona  fi^lrn  ond 
imconditionnl  nature  of  the  sale  in  all  6uph  cases;  and  if  after 
tlie  iiurohaso  the  vessel  lie  found  to  bo  so  employed  as  to 
support  the  presumption  that  the  belligerent  seller  bUU  has 
an  interest  in  the  property,  the  sale  will  be  regarded  as  merely 
colourable.  If  in  any  case  llie  neutral  purchaser  appears  to 
lie  permanently  resident  in  the  country  of  the  belligerent 
Eellers,  the  corcumstanoe  will  of  itself  create  a  susjiiclon  as  to 
the  character  of  the  sale.  The  right  to  purchase  vessels  from 
a  belligerent  is,  however,  striitly  limited  to  merchant  vessels, 
the  purchase  of  a  sliiji  of  war  being  invalid. 

(For  further  consideration  of  the  subject  of  purchase  of 
belligerent  vessels  reference  may  with  advantage  be  made  to 
Story's  I'ractit*  of  Prize  Courts,  p.  63.) 


Insurance. 

There  would  appear  to  be  no  direct  legal  decinion  whether 
it  is  lawful  (or  u  belligereat  subject  to  iasure  neutral  pro- 
jjerty  on  board  a  merchant  vessel  belonging  to  the  adverse  bel- 
ligerent. It  might  bo  argued  tlint  such  a  shipm«itit  advnuL'es  the 
interests  and  prosperity  of  thn  enemy,  and  that  it  is,  therefore, 
repugnant  to  the  national  policy  that  the  national  subjects  should 
effect  insurances  in  support  of  such  a  trade.  On  the  other  hand, 
the  trade  is  pcrf««Lly  laicful  tu  the  neutral,  neither  belligerent 
having  any  right  to  object  to  it ;  thereiore  it  would  seem  to 
follow  that  it  may  1m)  insured  by  the  subjects  of  either  belligerent 
without  dotnmcnt  to  th<i  natiunal  war  policy.  This  view  is 
certainly  encourageil  by  the  obnorTations  of  the  Court  in  Ghl  v. 
Matonfjf],  and  Barker  r.  Blain(:),  in  which  it  was  held  that 
polides  on  ncutml  property  dwstined  to  an  enemy's  port,  are 
not  nntawfuL     In  the  latter  eaao  a  neutral  veasel,  canying  a 
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Buch  traffic  is  presumably  not  unlawful.  But,  as  has  already 
been  pointed  out{«),  neutrals  who  thus  lay  themeelves  out  to 
promote  the  warlike  aims  of  a  belligerent,  do  so  at  tbe  risk 
of  seizure  and  confiscation  of  the  offending  vessel  by  the  foe 
of  the  belligerent  whom  it  is  sought  to  assist. 

Purchase  from  Belligerents. — Under  "Domicile  and  Oivner- 
ship "  (j-j  reference  has  alreaily  been  made  to  the  sale,  by 
belligerents  to  neutrals,  of  belligerent  property  hi  /niniUii. 
It  may,  however,  be  here  repeated  that  sales  by  belligerents  to 
neutrals  must  be  absolute  and  unconditional,  and  that  any  sale 
effected  with  the  object,  or  with  the  effect,  of  planing  belli- 
gerent property  beyond  the  reach  of  lawful  capture  is,  by  the 
law  of  nations,  null  and  void.  So,  also,  if  goods  be  consigned 
by  a  neutral  to  a  belligerent,  any  reservation  of  interest  in 
the  property  in  favour  of  the  neutral  shipper  will  in  like 
manner  be  disregarded.  To  follow  a  different  principle 
would,  it  is  obvious,  enable  belligerents  so  to  transfer  or 
postpone  their  interests  in  property  otherwise  the  lawful 
subject  of  condemnation,  that  the  right  of  capture  would  be 
liable  to  become  of  purely  nominal  value.  All  such  transfers 
or  resenatiims,  therefore,  in  the  presence  of  actual  or  impend- 
ing hostilities,  are  looked  at  by  the  prize  courts  of  the  captors 
with  the  closest  scrutiny,  and  presumably  with  a  bias  against 
the  neutral  claimant.  But  if  the  transfer  ahall  have  token 
place  in  such  circumstances  as  to  rebut  any  presumption 
of  bad  faith,  the  property  will  bo  deemed  to  be  neutral. 
The  onus  of  proof,  however,  will  in  all  such  cases  lie  upon 
the  claimant. 

The  purchase  of  belligerent  vessels  within  the  belligerent 
jurisdiction,  flugyanh'  hdlo — and,  indeed,  the  puri'hase  of 
belligerent  vessels  at  all   during  woi' — is  by  some  n&tiona 
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declared  to  be  altogetlier  illegal,  and  is  always  subject  to 
great  suspicion.  As  has  been  indicated  (pp.  22  r/jw^.tiH/jrn), 
the  strintost  proof  will  he  required  ns  to  the  bona  Jidts  and 
un  condition  III  nature  of  the  sale  in  all  sueh  cases;  and  if  after 
the  purchase  the  vessel  ho  found  to  be  sn  employed  as  to 
support  the  presumption  that  the  belligerent  seller  still  has 
an  interest  in  the  propriy,  the  sale  will  be  regarded  as  merely 
colourable.  If  in  any  case  the  neutral  purchaser  appears  to 
be  permanently  resident  in  the  country  of  the  belligerent 
sellers,  the  eirounistanoe  will  of  itself  create  a  suspicion  us  to 
the  oharaoter  of  the  sale.  The  right  to  purchase  vessels  from 
a  belligerent  is,  however,  strictly  limited  to  merchant  vessels, 
the  purchase  of  a  ship  of  war  being  invalid. 

(For  further  consideration  of  the  subject  of  purchase  of 
belligerent  vessels  reference  may  with  advautugu  bo  made  to 
Story's  I'ractiuo  of  Prize  Courts,  p.  03.) 


Insurance. 

There  wiiuld  appear  to  lio  no  direct  Ir-gal  decision  whether 
it  is  lawful  for  a  belligereut  subject  to  insure  neutral  pro- 
perty ou  board  a  mcrchaut  vessel  belonging  tn  the  adverse  bd- 
ligereut.  It  might  he  argued  that  such  a  sliipnienl  advaurcs  the 
interests  and  prosperity  of  the  puemy,  and  that  it  is,  tlicireforo, 
repugnant  to  the  notional  policy  tliat  the  national  subjects  should 
effect  insurances  in  support  u[  suoli  a  trade.  On  the  other  hand, 
the  tradu  is  perteclly  lawful  to  the  neutral,  neither  Lalligereut 
Laving  any  riglit  to  object  to  it ;  tliereforu  it  would  seem  to 
follow  that  it  may  bit  insured  by  tlic  subjects  of  either  biiUigerent 
without  detriment  to  the  national  war  policy.  This  \-iew  is 
certainly  encouraged  by  tlie  observations  of  the  Court  in  GitI  v. 
Sfatoad/),  and  Barker  v.  Shirt (i),  in  which  it  was  held  that 
policJes  on  neutral  property  destined  to  an  enemy's  port,  are 
not  unlawful.     In  the  latter  case  a  neutral  vessel,  canying  m 
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Buoh  traffic  is  presumably  not  unlawful.  But,  as  has  already 
been  pointed  out(K),  neutrols  wlio  thus  lay  themselvoB  out  to 
promote  the  warlike  aims  of  a  belligerent,  do  so  at  tlie  risk 
of  seizure  and  confiscation  of  tlio  offondiiig  vessel  by  the  foo 
of  the  belligerent  whom  it  is  sought  to  assist. 

Pnrohaae  from  Belli(ferenta. — Under  "Domicile  and  Owner- 
ship "  (x)  reference  has  already  been  made  to  the  sale,  by 
belligerents  to  neutrals,  of  belligerent  property  in  traimiiit. 
It  may,  however,  bo  here  repeated  that  sales  by  belligerents  to 
neutrals  must  be  absolute  and  unconditional,  and  that  any  sale 
effected  with  tlie  object,  or  with  the  effect,  of  plaoiug  belli- 
gerent property  beyond  the  reach  of  lawful  capture  is,  by  tho 
law  of  nations,  null  and  void.  So,  also,  if  goods  bo  consigned 
by  a  neutral  to  a  belligerent,  any  reservation  of  interest  in 
the  property  in  favour  of  the  neutral  shipper  will  in  like 
manner  be  disregarded.  To  follow  a  different  principle 
would,  it  is  obvious,  enable  belligerents  so  to  transfer  or 
postpone  their  interests  in  property  otherwise  the  lawful 
subject  of  condemnation,  that  the  right  of  capture  would  bo 
liable  to  become  of  purely  nominal  value.  All  such  transfers 
or  reservations,  therefore,  in  the  presence  of  actual  or  impend- 
ing hostilities,  are  looked  at  by  the  prize  courta  of  the  captors 
with  the  cloBOBt  scrutiny,  and  presumably  with  a  bias  against 
the  neutral  claimant.  But  if  the  transfer  shall  have  taken 
place  in  such  circumstancos  as  to  rebut  any  presumption 
of  bad  faith,  the  projierty  will  bo  deemed  to  be  neutral 
Tho  onus  of  proof,  however,  will  in  all  such  cases  lie  upon 
the  claimant. 

The  purchase  of  belligerent  vessels  within  the  belHgeront 
jurisdiction,  fiagrantr  btlh — and,  indeed,  the  purchase  of 
belligerent  vessels  at  all   during  war — is  by  some  nations 
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deolared  to  lie  altogetlier  illeg;al,  and  is  always  Hubject  to 
great  aiispioion.  Ae  Iiaa  been  indicated  (pp.  22  r/*(^.,  mpiii), 
the  8trid;eat  proof  will  Iw  reqiiiriHl  ns  to  the  homi  fi(U»  and 
uiiMinditional  nature  of  the  sale  in  all  sucU  oasoB;  and  if  after 
the  puroliose  the  vessel  be  found  to  be  so  employed  as  to 
support  the  pi-esuniption  that  the  belligerent  seller  still  hoe 
an  interest  in  the  property,  the  eale  will  be  regarded  as  merely 
colourable.  If  in  any  ease  the  neutral  puiehaser  appears  to 
be  permanently  resident  in  the  country  of  the  belligerent 
sellers,  the  circumstance  will  of  itself  create  a  suspicion  as  to 
the  character  of  the  sale.  Tlie  right  to  pui-cbaso  vessels  from 
a  beUigcreut  is,  however,  strit-tly  limited  to  merchant  vessels, 
the  purcbrise  of  a  ship  of  war  being  invalid. 

(For  further  eonsideration  of  the  subject  of  purchase  of 
belligerent  vessels  reference  may  with  advantage  be  made  to 
Story's  Practice  of  Prize  Courts,  p.  63.) 


Ininrance. 

There  would  appear  to  lie  no  direct  legal  decision  whether 
it  is  luwful  fur  a  belligerent  .suliject  to  insure  neutral  pro- 
jierty  oil  board  a  merchant  veseel  belonging  to  the  adverse  bel- 
ligertint.  It  might  he  argued  thut  such  a  shipniout  u<1viitic><s  tlio 
interests  and  prosperity  of  the  enemy,  and  that  it  is,  therefore, 
repugnant  to  the  national  policy  that  the  national  subjects  should 
effect  insuranrcs  io  support  of  such  a  trade.  On  the  other  hand, 
the  trade  is  perfectly  lawful  to  the  neutral,  neither  belligerent 
having  any  right  to  objift  to  it ;  thcreforii  it  would  seeiii  to 
foUow  that  it  may  be  insured  bj  the  subjects  of  utlier  belliguri'iit 
without  detriment  to  the  national  war  policy.  This  Wew  is 
certainly  encouraged  by  tlie  observaliona  of  the  Court  in  Gi»t  v. 
MaMon[^\  and  Barker  v.  Blakrt{i),  in  which  it  was  held  that 
policies  on  neutral  propertv  destined  to  on  onemy's  port,  are 
not  nnlawfuL    In  the  Utter  case  a  neutral  vessd,  carrying  « 
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Bueh  trafBc  is  presmnabiy  not  unlawful.  But,  aa  haa  already 
been  pointed  out(»),  neutrals  wlio  thus  lay  themselves  out  to 
promote  the  warlike  aims  of  a  belligerent,  do  bo  at  the  risk 
of  seizure  and  confiscation  of  the  offending  vessel  by  the  foe 
of  the  belligerent  whom  it  is  sought  to  assist. 

Foichase  from  Belligerents. — XTnder  "Bomieile  and  Owner- 
ship "  (x)  refers nco  has  already  been  made  to  the  sale,  by 
belligerents  to  neutrals,  of  belligerent  property  in  Irniisilii. 
It  may,  however,  be  here  repented  that  sales  by  belligerents  to 
neutrals  must  he  absolute  and  unconditional,  and  that  any  sale 
effected  with  the  object,  or  with  the  effect,  nf  planing  belli- 
gerent property  beyond  the  reat'h  of  lawful  capture  is,  by  the 
law  of  nations,  null  and  void.  So,  also,  if  goods  bo  consigned 
by  a  neutral  to  a  belligerent,  any  reservation  of  interest  in 
the  property  in  favour  of  the  neutral  shipper  will  in  like 
manner  be  disregarded.  To  follow  a  different  principle 
would,  it  is  obvious,  enable  beUigerents  so  to  transfer  or 
postpone  their  interests  in  property  otherwise  the  lawful 
subject  of  condemnation,  that  the  right  of  capture  would  be 
liable  to  become  of  purely  nominal  value.  All  snob  transfers 
or  resen'ations,  tberefore,  in  the  presence  of  actual  or  impend- 
ing hostilities,  are  looked  at  by  the  prize  courts  of  the  captors 
with  the  closest  scrutiny,  and  presumably  with  a  bins  against 
the  neutral  claimant.  But  if  the  transfer  shall  ha\'e  taken 
place  in  such  circiuustanccs  as  to  rebut  any  presumption 
of  bad  faith,  the  property  will  bo  deemed  to  be  neutral. 
The  onus  of  proof,  however,  will  in  all  such  cases  He  upon 
the  claimant. 

The  purchase  of  belligerent  vessels  within  the  belligerent 
jurisdiction,  Jfngraaff  bello — and,  indeed,  the  purchase  of 
belligoreut  vessels  at  all   during  war — is  b}'  some  nations 
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declared  to  be  altogether  illegal,  and  is  always  eubjeot  to 
great  simpioion.  As  has  been  indicated  {pp.  22  I'fseq.,  mpra), 
the  striotoat  proof  will  be  required  as  to  the  bonn  fifka  and 
lujeonditional  nature  of  the  sale  in  all  such  oases;  and  if  after 
the  purchase  the  veseel  bo  found  to  be  so  employed  as  to 
support  the  pi-eaumiition  that  the  belligerent  seller  still  has 
an  interest  in  the  property,  the  sale  will  be  regarded  as  merely 
colourable.  If  in  any  case  the  neutral  purchaser  appears  to 
be  permanently  resident  in  the  country  of  the  belligerent 
sellers,  the  circumslanoe  will  of  itself  create  a  suspicion  as  to 
the  character  of  the  sale.  The  right  to  purchase  vessels  from 
a  beUigorent  is,  however,  strictly  limited  to  merchant  vessels, 
the  purchase  of  a  shij)  of  war  being  invalid. 

(For  further  coDsideratioD  of  the  subject  of  purchase  of 
belligerent  vessels  reference  may  with  advant;ige  be  made  to 
■Story's  Practice  of  Prize  Courts,  p.  63.) 


Insurance. 

Thpre  would  appear  to  bo  no  direct  legal  ileeisinn  whether 
it  is  lawful  lor  a  belligerent  subject  to  insure  neutral  pro- 
perty on  board  a  merchant  vessel  belonging  to  the  adverse  bel- 
ligerent. It  might  bo  argued  that  sii<:h  a  shipment  ailvmices  the 
interests  und  pnisperity  nf  the  tneniy,  and  that  it  ts,  thercfure, 
repugnant  to  the  niitioiiHl  policy  tlutl  the  national  subjects  should 
effect  ineurnnct-H  in  support  of  sudi  a  trade.  On  the  other  band, 
the  trade  is  perfectly  lawful  to  the  tieutral,  neither  belligerent 
having  any  right  to  object  lo  it;  therefore  it  would  seem  to 
follow  that  it  may  be  insured  by  the  subjects  of  either  belligerent 
without  detriment  to  tlio  national  war  policy.  This  view  ia 
certainly  encouraged  by  tlie  observationa  of  the  Court  in  GUI  v. 
itainniy),  and  Barker  v.  Blal!ft(i),  in  which  it  was  held  that 
policies  on  neutral  property  destined  to  an  enemy's  port,  are 
not  unlawful.    In  the  latter  ease  a  neutral  vessel,  carrying  a 
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such  traffic  is  presiimablj  not  unlawful.  But,  as  has  already 
been  pointed  out{H).  neutrala  who  thus  lay  thenjHelves  out  to 
promote  the  wai-like  aims  of  a  belligerent,  do  bo  at  the  risk 
of  seizure  and  confiscation  of  the  offending  vessol  by  the  foe 
of  the  belligerent  whom  it  ia  sought  to  assist. 

Purchase  from  Belligerenta. — Under  "Domieile  und  Owner- 
ship "(^j  reference  has  already  been  made  to  the  sale,  by 
belligerents  to  neutrals,  of  belligerent  property  in  triiii'itu. 
It  niaj',  however,  be  here  repeated  that  sales  bj'  belligerents  to 
neutrals  must  be  absolute  and  unconditional,  and  that  any  sale 
elTet'ted  with  the  objtict,  or  with  the  effect,  of  placing  belli- 
gerent property  beyond  the  reach  of  lawful  capture  is,  by  the 
law  of  nations,  null  and  void.  So,  also,  if  goods  bo  consigned 
by  a  neutral  to  a  belligerent,  any  reservation  of  interest  in 
the  property  in  favour  of  the  neutral  shipper  will  in  like 
manner  be  disregarded.  To  follow  a  different  principle 
would,  it  is  obvious,  enable  belligerents  so  to  transfer  or 
postpone  their  interests  in  property  otherwise  the  lawfnl 
subject  of  condemnation,  that  the  right  of  capture  would  be 
liable  to  become  of  purely  nominal  value.  All  snoh  transfers 
or  reservations,  therefore,  in  the  presence  of  aotual  or  impend- 
ing bostihties,  are  looked  at  by  the  prize  eourts  of  the  captors 
with  the  closest  senitiny,  and  presumably  wth  a  hina  against 
the  neutral  claimant.  Hut  if  the  transfer  shall  have  taken 
place  in  such  eiroumstances  as  to  rebut  any  presumption 
of  bad  faith,  the  property  will  ho  deemed  to  he  neutral. 
The  onus  of  proof,  however,  will  in  all  such  cases  Ue  upon 
the  claimant. 

The  purchase  of  belligerent  vessels  within  the  belligerent 
jurisdiction,  Jlagiante  bflh — and,  indeed,  the  purchase  of 
belligerent  vessels  at  all   during  war — is  by  some  nations 
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declared  to  be  altogetlier  illegal,  and  is  always  subjoot  to 
great  euspicion.  As  bas  been  indicated  (pp,  22  i-(  an/.,  lupi-a), 
the  strictest  proof  will  ho  I'equired  as  to  the  bona  fi<ln  and 
imconditional  nature  of  tJio  sale  in  all  sucli  oases;  and  it  after 
the  piirobaae  the  vcBsel  be  found  to  be  so  employed  as  to 
support  the  presuniption  that  the  belligerent  seller  still  \ia& 
an  interest  in  the  property,  the  sale  will  be  regarded  as  merely 
colourable.  If  in  any  case  the  neutral  purchaser  apjiears  to 
be  permanently  resident  in  the  country  of  the  belligerent 
sellers,  the  circumstance  will  of  itself  create  a  suspicion  as  to 
the  character  of  the  sale.  The  right  to  purchase  vessels  from 
a  belligerent  is,  however,  strictly  limited  to  merchant  vessels, 
the  purchiiso  of  a  ship  of  war  being  invalid. 

(For  further  consideration  of  the  subject  of  purchase  of 
belligerent  vessels  reference  may  with  advantage  be  made  to 
Story's  Practice  of  Prize  Courts,  p.  6^.) 


Insnranoe. 

Tliore  would  appear  to  be  no  direct  legal  depision  ivhetlier 
it  is  lawful  fur  a  belligerent  subject  lo  insuru  neutrul  pro- 
perty ou  board  a  mcrohaiit  ressel  bebmging  to  the  adverse  bel- 
ligerent. It  might  bo  argued  that  such  a  sbipiuent  advnuces  the 
interests  and  prosperity  of  the  em-mr,  and  that  it  is,  therefore, 
repugnant  to  the  nntionnl  policy  tlint  the  national  subjects  should 
effect  insurances  in  support  of  such  a  trade.  On  the  other  band, 
the  trade  i.«  perfi-ctlj  lawful  to  the  neutral,  neither  belligerent 
having  any  right  to  object  to  it;  therefore  it  wouhl  seem  to 
follow  thnt  it  uiuy  be  insured  by  the  subjects  of  either  liolligeront 
without  detriment  to  the  national  war  policy.  This  view  is 
certainly  encouraged  by  tlie  observations  of  the  Court  in  GitI  v. 
Jtaion[y),  and  JIar/cer  v.  Btal:rt{z),  in  which  it  was  held  that 
policies  on  neutral  property  destined  to  an  enemy's  port,  ore 
sot  nnlawfuL    In  the  Utter  caw  a  neutral  vessel,  carrying  a 
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mixod  enemy  and  neutral  cargo  bound  to  an  enemy  port,  tad 
tieen  bruuglit  in  for  adjudication;  and  the  undertvriter  on  the 
neutral  cargo  disclaimed  liability  for  the  consequent  charges,  on 
the  ground  that  the  insurance  was  illegal.  "  If  a  neutral  ship," 
it  was  argued,  "  act  in  aid  of  the  enemy  by  protecting  his  goods, 
and  it  be  lawful  fur  ii  British  ship  to  seize  Ihe  neutral  and  bring 
lier  into  port  for  the  purpose  of  search,  and  the  event  justify  the 
Meizure,  it  is  an  much  against  public  policy  to  suffer  a  British 
subject  to  insure  against  such  seisturo  anri  ihe  necessary  conse- 
quences of  it  as  to  insure  against  the  capture  of  an  enemy'a 
Hhip."  The  Court,  in  disclaiming  this  view,  observed  that  "The 
indemnity  sought  under  the  policy  was  not  an  indemnity  to  an 
enemy  or  to  a  neutral  forfeiting  liia  neutrality  by  an  act  hostilely 
diini^  by  luin  against  the  interetits  of  Qreat  Britain,  but  an 
iudemnity  to  a  neutral,  as  such,  against  the  consequences  of  an 
iwt  innocently  and  allowably  done  by  him  in  the  exercise  of  hie 
own  ni.'Utrul  rights,"  Purlher.  "  It  has  never  yet  been  held  a 
breach  of  implied  duty  in  subjocta  of  either  state  to  lend  their 
assistauL'e,  by  iusuniuce  or  otherwise,  to  such  rival  or  exclusive 
uommorce  or  intorests  of  the  other."  On  the  principle  of  tlua 
di*laratiou  it  would  seem  to  follow  that  if  neutral  goods  bound 
to  an  enemy  port  can  be  lawfully  insured,  neutral  goods  (lawful 
goods  on  a  lawful  voyage]  on  an  enemy  ship  can  bo  insured  with 
eijual  propriety. 


Ha^Hng  thus  eiideavoured  to  sum  up  tlie  position  ns  regards 
tlie  Itights  auil  Obligations  of  Neutrals,  viewed  more  espe- 
cially from  a  menaintile  aspeet,  let  us  now  review  the  same 
subjtjct  from  a  stiindpuint  fnim  which  the  prodoiuiuating 
i-oiisidenitions  are  more  esjiet'iuljy  political. 
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Generally. — It  is  vory  diffioiilt.  if  not  impossible,  to  pro- 
jiiiuml  luiy  uiiivcrsaUy-accGiitefl  comprelicnsivo  definition  of 
the  priuoipk'3  wliii'h.  by  tlie  law  of  niitionit,  must  be  lipid  to 
po\ern  tliP  conduct  of  neutxalB  towfirds  belligon-ntB,  It  is  on 
nil  hunils  mlniitti'd  that  tlio  condiic-t  of  a  uoutml  must  bo  that 
of  strict  impartiality ;  but  it  is  impossible  io  define  the  precise 
limits  which  such  conduct,  in  order  to  be  considered  impartial, 
must  on  no  ai-count  overstep.  The  jniblicists  themseh'os  are, 
to  begin  with,  not  in  accord  on  the  theory  of  the  sliiiiment  of 
contraband.  One  contends  that  a  neutral  may  carry  to  both 
belligerents  articles  of  the  same  charaotor,  and  that  it  is  not 
his  concern  if  they  use  them  to  each  other's  hurt.  Another 
submits  that  it  would  be  absurd  for  a  nation  claiming  to  be 
neutral  to,  at  one  and  tlie  same  time,  assist  two  nations 
at  war  with  each  other ;  and  holds  that  no  assistance  should 
be  given  to  either.  A  tliird  suggests  the  view  that  if  both 
belligerents  be  regarded  as  friends  of  the  neutral,  all  commerco 
of  whatever  kind  may  be  carried  on  with  both  indiscriminately ; 
whereas,  on  the  other  liand,  if  each  be  regarded  as  the  enemy 
of  a  friend,  the  neutral  must  exclude  from  his  shijiments  to 
both  all  those  articles  from  which,  in  war,  harm  may  accrue  to 
a  friend. 

But  as  a  matter  of  law  and  pra('ti(x>,  as  we  have  seen,  tlie 
neutral  is  held  to  be  under  no  obligation  to  prohibit  the 
exportation  of  contraband  of  war,  it  being  understood  that 
flueh  articles  are  liable  to  seizure  and  cimflscation  by  tho 
belligerent  to  whose  adversary  they  arc  being  carried.  It 
may  apparently  be  aci-epted  as  sanctioned  by  the  public  law 
of  Eurojie  that  a  neutral  nation  need  not  forbid  the  ebipmont 
of  coutruliaud,  wliatever  arguments  against  euch  tmffio  may 
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be  based  on  the  oloims  of  frieodehip  or  the  obligations  of 
international  courtesy.  Therefore,  vessels  specially  adapted 
for  warlike  purposes  may,  with  other  contraband  articles, 
legitimately  he  ranveyed  to  belliperenls.  And  it  sudi  vessels 
may  be  carried  to  the  port  of  a  belligerent,  for  sale  or  delivery 
to  him,  what  logical  distinction  can  be  made  between  eueh  & 
delivery  and  sale,  and  a  sale  and  delivery  effected  to  a 
belligerent  purchaser  at  the  neutral  port  of  outfit  ?  Especially 
as  it  is  within  tlie  light*  of  neutrals  to  soil  to  belligerents  in 
the  neutnd  territory  warlike  stores  generally  (y).  Thus,  in 
I7)il.  on  a  oomplaint  being  made  by  Sweden  that  BriliBh 
Bubjeots  had  built  8hii>s  of  war  and  sold  them  to  the  ( 'zar,  the 
judges  expressly  advised  the  House  of  lyti-ds  that  the  king  uf 
England  bad  no  power  to  prohibit  the  sale  of  such  ships  to 
foreigners — that  is,  presumably,  according  to  the  municipal 
law  then  in  force.  Subsequently  to  this  deoisicjn,  municipal 
enactments  were  passed  both  in  the  United  States  and  in 
Great  Britain  prohibiting  the  national  subjecU  from,  infrr 
alia,  fitting  out  vessels  to  aid  one  belligerent  against  another 
at  amity  with  the  states  passing  these  enactments.  It  is  not 
necessary  for  the  piirposea  of  this  work  to  discuss  the  causes 
which  led  to  these  municipal  enactmente,  nor  to  comment 
njion  the  cases  which  came  before  the  Courts,  ohielly  of  the 
United  States,  in  connexion  with  evasions  or  alleged  evasions 
of  them.  A  valuable  summary  of  these  is  jirovided  in  the 
treatises  of  Ur.  Wlieaton  (::)  and  Cluincellor  Kent.  For 
present  purposes  it  is  sufficient  to  refer  to  tho  above  Acts  oA 
thoy  now  stand. 

The  "Alabama"  Case. — PreWous  to  the  passing  of  tlie 
American  Foreign  Enlistment  Acta  of  1794  and  1818.  and  of 
the  British  Act  of  1819,  there  seems  to  hove  been  no  obliga- 

(y)    nj.  p.  Si6. -pra. 

(i)  ruit  cvpMiially  tlii>  nutm  of  the  leunicd  nlitor  uf  2  Ea^.  r>l.  of  Whi>nt. 
Inter.  L*w,  pp.  611-Sin. 
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tiou  under  the  law  of  uations  binding  neutrals  to  prohibit, 
for  example,  the  sujiply  or  the  equipment  of  warahipa  for  the 
tisG  of  belligerents,  Municipal  onaotnients  take  effect,  of 
course,  simply  between  the  government  passing  them  and  the 
national  subjects,  and  have,  as  such,  nothing  whatever  to  do 
with  the  righta  or  obligatiouB  existing  under  the  law  of 
nntinns  as  between  snob  govenimciit  and  any  other  state. 
Tbe  uinium stance— to  take  one  instance—that  Sweden  com- 
plained of  ihe  action  of  Great  Britain  in  the  matter  of  the 
BU[j]il}'  of  warships  already  mentioned,  seems  to  suggf^st  that 
at  that  time  there  was  at  any  rate  room  for  a  differenee  of 
opinion  as  to  tbe  obligations  of  neutrals  in  this  respect.  Tbe 
sulmoquent  passing  of  munieipal  Acts  forbidding  neutral 
subjoets  from  engaging  in  such  undertakings,  and  cases  in 
which  the  government,  esiieeially  of  tJie  United  States,  took 
aetion  to  entorct-  the  pro^-isions  of  the  Acts,  no  doubt  tended 
to  foster  the  belief  that  neutrals  were  by  the  law  of  nationit 
bound  generally  to  observe  the  prineiplee  underlying  these 
Acts.  To  this  belief  must  doubtless  bo  attributed  the  view 
of  British  obligations  taken  by  tbe  United  States  in  The 
Alabama  case.  Briefly  told,  the  history  of  tbe  claims 
"generically  known  aa  The  Alabama  Claim»,"  is  as  follows; — 
In  the  eaily  part  of  lS6d  there  was  being  built  in  England 
a  vessel  undoubtedly  intended  for  warlike  uses,  and  on  the 
15th  May  she  was  launched.  Very  shortly  afterwards  tbe 
American  minister  in  £ngland  wrote  to  Lonl  Itussell  that 
the  vessel  was  about  to  dejiart  for  the  service  of  the  Con- 
federate Government.  The  law  ofheers  of  tbe  Crown  here- 
in advised  that  if  suHieient  evidence  could  be  obtained  to 
proceedings  under  the  Foi-cign  Enlistment  Act,  suoh 
ings  should  be  taken  as  early  ae  possible.  A  differ^ 
of  opinion  arose  on  tbe  point  of  evidence,  and  meantime 
the  vessel  suileil.  She  was  then  unarmed ;  but  shortly  after- 
wards a  tug  put  thirty  or  forty  men  on  board — the  vessel 


3GG 


NiumuL  Rights  and  OnucATioNs. 


being  then  off  Moelfni  Bay — and  two  vPBsels,  from  Ijiverpool 
and  from  Loudon  Boverany,  carried  an  armament  out  to  her  at 
tlio  Azores,  where  she  was  fully  en'iipped  as  a  vessel  of  war. 
The  British  authorities  bad  no  knowledge  (Iiat  the  armament 
thus  ehipjied  from  Kuglaod  bad  any  wmnexiou  with  the 
Tesael  in  question,  viz.,  The  Ahihtimn.  This  vessel,  during  the 
American  ci\il  war,  ^tTought,  under  a  conimission  of  the  (Con- 
federate Government,  great  havoc  amongst  the  shipping  of 
the  Northern  States;  and  for  the  damages  so  sustained  the 
American  (Jovemment  urged  that  compensation  was  duo  from 
this  eountry.  Prolonged  diplomatic  controversy  ensued  with- 
out any  satisfactory  result;  until  in  1871  it  wna  on  both 
sides  finally  agreed  by  the  Treaty  of  Washington  to  submit 
tlie  matter  to  the  decision  of  a  mixed  tribunal,  consiating  of 
five  arbitrators,  to  be  severally  nominated  by  the  United 
States,  Her  Britannic  Majesty,  the  King  of  Italy,  the  Presi- 
dent of  the  Swiss  Confederation,  and  the  EmiH?ror  of  Brazil ; 
the  conference  to  be  held  at  Geneva.  The  adjudication  was 
to  be  based  on  the  principles  of  the  following  three  rules, 
"  and  by  such  principles  of  international  law  not  inconsistent 
therewith  as  tlie  arbitrators  should  determine  to  liave  been 
applicable  to  the  case  " : — 


A  neutral  government  is  bound— 

Firet,  to  use  due  diligence  to  prevent  the  fitting  out, 
arming  or  eqiupping,  within  its  jurisdiction,  of  any  vessel 
wliich  it  has  reasonable  ground  to  believe  is  intended  to 
cruise  or  to  carry  on  war  against  a  jiower  with  which  it 
is  at  peace ;  and  also  to  uw  like  diligence  to  prevent 
departure  from  its  jurisiliction  of  any  vessel  intended 
:o  cruise  or  carry  on  war  as  above,  such  vessel  haWng 
been  specially  adapted,  in  whole  or  in  part,  within  such 
iorisilictioii,  to  warlike  use. 

Secondly,  not  to  permit  or  suifer  »ther  belligerent  to 
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make  ubp  of  its  ports  or  waters  as  the  Imse  of  iinval 
opppations  agniust  tlie  other,  or  for  the  purpose  of  tlip 
renewal  or  augmentation  of  niililnry  euppliee  or  arms, 
or  the  riAcruitment  of  men. 

Thirdly,  to  exercise  due  diligenee  in  its  own  jKirts  and 
waters,  and,  as  to  all  persons  within  its  jurisdiction,  to 
prevent  any  ^~iolation  of  the  foregoing  ohligntions  and 
(Inties. 

Her  BritAnuic  Majesty  has  commanded  her  high 
comniissiontrrs  and  plenipotentiaries  to  declare  that 
Her  Majesty's  Government  cannot  assent  to  the  fore- 
going rules  as  a  statement  of  principles  of  international 
law  which  were  in  force  at  the  time  when  tho  claims 
mentioned  in  Article  I.  arose  ;  but  tliat  Hot  Majesty's 
Government,  in  order  to  evince  its  desire  of  strengthening 
tho  friendly  relations  between  the  two  coimtriw,  and  of 
making  satisfactory  provision  for  tlio  future,  agrees  that, 
in  deciding  the  questions  between  the  two  countries 
arising  out  of  tliose  claims,  the  arbitrators  should 
assume  that  Her  Majesty's  Goveniment  had  undertaken 
to  act  upon  the  principles  set  forth  in  those  rules. 

And  the  high  contracting  parties  agroo  to   obser\'o 

these  rules  as  between  themeelves  in  futun-,  and  to  bring 

them  to  the  knowledge  of  other  maritime  powers,  and  to 

invite  them  to  accede  to  them." 

It  is  particularly  to  be  noted  that  the  British  Government, 

whilst  giving  ailhesion  to  the  above  rules,  declined  to  admit 

tlint  they  were  in  force,  by  the  hw  of  nations,  when  tho 

claims  arose;  and   that   tho   contracting  powers  agreed   to 

adopt  the  nJes  in  future,  and  to  invite  other  powers  to  do 

the  same.     On  tho  subject  of  these  roles  Mr.  IJoyd,  the 

learned  editor  of  Wheaton's  International  Law  (a),  delivers 
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hiinBdf  thin:— *''W1ui  does  this  amount  to?  Simplytiis^ 
EngUnd  agieed  that  her  lialnlittes  should  h&  judged  oE  ^ 
roles  vhidi  she  admits  worn  not  in  force  at  the  time  the  V^ 
ahe  IB  diaiged  vitii  mn  done.  It  Is  useless  to  rake  nf  ^ 
put  qoaird,  hot  it  U  much  to  be  regretted  that  the  oM'^ 
qmoUole  of  two  great  natioiu  xefening  tbear  Sirrp^m  to  * 
pnorfnl  tiibniul,  ahonld  be  numd  1^  iha  tabontl  bA^ 
boondto  Botin  a  nuumer  otmtnzy  to  all  fte  knom  ypj* 
oplea  of  jiutioa.  To  ooluent  to  be  judged  Itj'  «  ^oif  ..^A 
mloB  IB  a  aaorifioe  whicdi  few  oa»  to  mtkOy  sad  iriiiah  ^^ 
made  ib  not  likeljr  to  oall  forUi  imitation.  Another  iamM  d 
the  treaty  lay  in  its  oontuning  no  daflnifiMi  of  'doe  ^^ 
gence,'  and  thos  the  arlntratora  were  tfaiown  19011  gei0>il 
prindples  to  aaoijbe  a  meaning  to  the  term." 

A  writor  in  the  "  Edinburgh  Beriew "  of  J^<4f,  1881  (p.  SS79), 
doBcribee  the  role*  as  "  a  groee  departure  fnan  flie  estaUiB'^ 
prinoiplGB  of  the  law  of  natjons,  adt^ited  i^Mmd^  for  * 
partiffiilar  porpoee ;  and  so  far  from  having  been  adspteA  ^ 
other  nations,  they  have  fallen  into  merited  oblivion,  b^ 
been  acceded  to  by  no  other  state."     Adding,  that   t^*** 
"  extraordinary  transaction  is  probably  the  only  instanoo     '" 
history  in  'which  a  great  nation  broke  the  law  of  natiuiB     "^ 
a  sense  directly  adverse  to  its  own  interest,  and  eatere<^  * 
court  of  arbitration  only  to  invite  a  condemnation  which  mi^S" 
have  been   self-imposed."      Quoting  from   Mr.   Wbarfcc^^' 
Commentaries  on  Law,  published  in  Philadelphia  in  X^*** 
the  writer  remarks  that  Mr.  Wharton  repudiates  the  tt«-^ 
rules  altogether.   Now  that  the  war  is  over,  says  Mr.  "Whar'*-*''' 
"  political  opinion  in  the  TJitited  States  has  swung  bade-  "^ 
its  old  bearings"  (&).     That  the  rules  did  not  embody     ^ 
law  of  nations  as  then  understood  is  evident ;  and  a   m^ 
agreement,  on  the  part  of  certain  nations,  to  be  goremed  V 

ifi)  For  theae,  see  Tht  Stmtiinma  Trmiiai,  7  Wlml.  38). 
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these  rulcB  in  tlie  future,  must  be  regarded  as  nothiiig  more 
than  a  private  compact  as  between  the  notions  parties  to  it. 

In  the  result,  four  out  of  the  five  arbitrators,  the  British 
representative  (Sir  Alexander  Cockbum)  dissenting,  signed 
an  award,  of  which  the  following  is  an  extract : — 

"  "Whereas,  with  respect  to  the  vessel  called  Thi- 
Alnliania,  it  clearly  results  from  all  the  facts  relative  to 
the  oonstiuction  of  the  ship,  at  first  designated  by  the 
No.  *  290 '  in  the  port  of  Liverpool,  and  its  equipment 
and  armament  in  the  vicinity  of  Tereeira,  through  the 
agency  of  the  vessels  called  Thv  Agrippiim  and  The 
liiilinma,  digpatehed  from  Great  Britain  to  that  end.  that 
the  British  Government  failed  to  use  due  diligence  in 
the  performance  of  its  neutral  obligations;  and  especially 
that  it  omitted,  notwithstanding  the  warnings  and 
official  representations  made  by  the  diplomatic  agents  of 
the  United  States  during  the  construction  of  the  said 
No,  '290,'  to  take  in  due  time  any  effective  measures 
of  prevention,  and  that  those  orders  which  it  did  give, 
at  last,  for  the  detentiou  of  the  vessel,  were  issued  so 
late  that  their  execution  was  not  praoticable ; 

"And  whereas,  after  the  escajie  of  that  vessel,  the 
meofiiires  taken  for  its  pursuit  and  arrest  were  so  imper- 
fect as  to  lead  to  no  result,  and  therefore  cannot  he 
considered  sutBcient  to  release  Great  Brit&in  from  the 
responsibility  already  inourrod ; 

"  And  whereas,  in  despite  of  the  violations  of  the 
neutrality  of  Great  Britmn  committed  by  the  '290,* 
this  same  vessel,  later  known  as  the  Confederate  cruiser 
Alaliamii,  was  on  several  occasions  freely  admitted  into 
the  ports  of  colonies  of  Great  Britun,  instead  of  being 
proceeded  against  na  it  ought  to  have  been  in  any  and 
evory  port  within  British  jurisdiction  iu  which  it  might 
have  bwa  found ; 
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"And  whereas  tho  Government  o£  Her  Britannio 
Majesty  cannot  justify  itself  for  a  failure  in  doe  dili- 
gence on  the  plea  of  the  inaufficienoy  of  the  legal  means 
of  action  which  it  poBsessed ; 

"  Four  of  the  arbitrators,  for  the  reasons  above 
assigned,  and  the  fifth  for  reasons  separately  assigned 
by  him,  are  of  opinion, 

"  That   Great    Britain    has   in  the   case   failed,   by 

omission,  to  fulfil  the  duties  prescribed  in  the  first  and 

the  third  of  the  Bules  established  by  the  Sixth  Article 

of  the  Treaty  of  "Washington." 

The  responsibility  of  the  British  Government  for  the  arts 

of  certain  other  vessels  was  also  left  to  the  decision  of  the 

Convention,  and  the  following  conclusion  was  arrived  at  in 

respect  of  these,  viz. : — 

T/iv  Florida,  built  at  and  issuing  from  Liverpool,  and 
subsequently,  notwithstanding  her  alleged  breach  of  neu- 
trality, freely  admitted  into  p<jrta  within  the  British  jaris- 
diction,  and  treated  as  a  belligerent  cruiser: — The  Britisli 
Government  to  be  held  responsible.  (ITic  circunintances  in 
this  case  were  somewhat  similar  to  those  in  that  of  The 
Alabama.) 

The  Bliviiaudoah,  issuing  from  London,  and  converted  into 
a  cruiser  off  Madeira,  and  subsequently  enlisted  men  at 
Melbourne: — The  Government  not  liable  for  acts  prior  to 
arrival  at  Melbourne,  but  liable  for  her  acts  after  departure 
from  that  port. 

The  Titscahom  (fender  to  AMxim")  . 

The  CUirrnce  \  :— These 

The  Taconei/  and  Thr  Airher  (tenders  to  Florida)  ' 
vessels,  being  act^cssories,  must  follow  the  lot  of  their  prin- 
cipals. 

The  Relrihtitioti,  Georgia,  Samfer,  Nanhri/le,  TnUiihaniice  and 
Chicamaiiga : — The  Oovemmeut  not  respon^ble. 
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T/w  Sni/ip,  Jrji-rmn  UaeU,  Mtmir,  Boston  ami  T.  U.  Joy:— 
Excludod  from  consideratiou  for  wwit  uf  evideiii.t>. 

As  regiu^  the  duiiingos,  tho  following  roiiulusionB  were 
arrived  at : — 

Costa  of  pursuit  of  the  Confederate  cniiBers,  being  part  of 
the  generul  war  expendituro : — Disallowed. 

Prosi>e<;tivti  eiimings  iiuwnniuh  as  they  depend  in  their 
nat\ire  upon  future  andiuicerlaincontingenoies: — Uisallowod. 

Double  claims,  (>.,  on  behalf  of  owners  and  on  behalf  tif 
underwriters,  in  respect  of  the  same  losses : — Disallowed. 

Cliiiius  for  freight  to  be  diBallowed  so  far  as  they  exceeded 
net  freights.  On  these  conclu^ons,  the  Convention  awarded 
a  lump  Bum  of  fifteen  millions  five  hundred  thousand  dollars 
as  compensation,  such  amount  being  held  to  cover  the  losses 
Bustainod,  and  a  reasonable  allowance  for  interest.  Date  of 
award,  14tli  Septsmber,  187*i. 

The  so-called  " indirect  claims"  were  dismissed  by  the 
arbitrators  at  the  outset  of  the  proceedings.  They  were 
for:  (1)  The  enhanced  rates  of  insurance  in  the  United 
States  occasioned  by  the  cniisers  in  question  ;  (2)  The 
transfer  of  the  maritime  commerce  of  the  United  States 
to  England ;  and  (-1)  The  prolongation  of  the  civil  war. 

For  a  reference  to  the  "  Reasons "  of  Sir  Alexander 
Cockbum  for  refusing  fo  sign  the  award  relative  to  The 
Alabama,  t«e  Kent's  lutemational  Law,  Snd  ed.  p.  4G8. 

ITiis  arbitrator's  oomments  on  tlie  subject  of  the  "due 
diUgence  "  required  to  he  showu  by  a  neatral  power  in  the 
prevention  of  outfit  of  veseebt  for  belligerent  use,  and  similar 
conduct,  are  especially  wortliy  of  perusal.  A  convenient 
mommry  of  tlie  American  claims  and  the  British  rejoinders 
in  the  cusos  of  the  various  vessels  ■hove  mentioned,  wHl  be 
found  in  I'itt  Cobbett's  Loading  Caeee,  pp.  191—199.  A 
iib2 
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rkumi  of  the  Geneya  Arbitration  and  Award  ia  supplied  in 
the  same  work,  pp.  199 — 204. 

The  Foreign  Enlistment  Act. — The  diplomatic  controversy 
arising  nut  of  Tlie  Alabamn  claima  having  called  attention  to 
important  defects  in  the  British  Foreign  Enlistment  Act 
of  1819,  a  commiBsioQ  was  appointed  to  report  on  the  Act, 
and,  as  a  result  of  their  deliberations,  a  new  statute,  entitled 
the  "Foreign  Enlistment  Act  of  1870 "(c),  repealing  the 
formei'  Act,  was  passed  hy  both  Houses,  The  principal 
provisions  of  the  Act,  which  extends  to  all  the  Britiflh 
domiuions,  are  oa  follows : — ■ 

§  4.  Illegal  Enlistmeni. — Penalties  provided  in  tlie 
ease  of  any  British  aubject  Mcepting.  without  per- 
mission, any  engagement  in  the  military  or  naval 
service  of  a  staUi  at  war  with  another  state  at  peace  witb. 
tliis  country  ;  or,  in  the  case  of  any  person  in  th© 
British  dominions  inducing  any  other  person  to  enter 
into  sueli  an  engagement  (rf). 

S  0.  Similarly,  in  the  case  of  any  such  persons  going 
on  board  any  ship  with  a  view  to  accepting  sucli  engage- 
ment, or  inducing  any  other  person,  iSc. 

g  G.  Similarly,  for,  by  misrepresentation,  inducing  any 
person  to  leave  the  British  dominions  to  enter  into 
foreign  naval  or  military  senice,  as  above. 

g  7,  Similarly,  in  the  case  of  any  master  or  owner  of 
a  ship  knowingly  having  on  hoard  persons  voluntarily  or 
by  misrepresentation  proceeding  abroad  to  accept  en- 
gagements as  above. 

%  8.  Jlkgal  Shipltiilding  and  Illegal  ErpcdiliottS. — 
Penalties  provided  in  the  case  of  any  [person  in  the 

{c)  33  k  H  Vict.  c.  eo. 

(rf)  Tbem  a,  imder  Uie  cominoii  Uw  ol  nstioiui,  no  pmbibiliou  agsimt  Q>a 
enlutnieDt  ol  ucutnl  snbjtcU  into  the  miliurjr  or  naval  nervioe  of  belligv- 
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British  dominionB  building,  without  Uoenoo  and  know- 
ingly, any  ship  to  be  employed  in  the  service  ot  a 
belligi>reut  state,  as  above ;  or  equipping  or  despatehing 
ony  suoh  veesot. 

Unless  Buoh  building,  &c..  shall  bo  in  pursimnoe  ot  a 
oontraot  made  before  the  oommeneement  of  the  hostilitieB; 
in  which  case  he  dhall  furnish  all  relative  porticidars  to 
tbo  Sorretary  of  State,  and  shall  guarantee  that  the 
vessel  shall  not  be  removed  without  lioeuco  until  the 
termination  of  the  hostilities. 

S  9.  Any  ship  built  or  delivered  to  any  such  bolU- 
gereiit  state,  or  to  the  agent  thereof,  shall  bo  deemod  to 
have  boon  so  built,  Jco.,  with  a  view  to  suoh  deJivery ; 
the  burden  of  proof  of  innocent  intent  to  lie  on  the 
builder,  £c. 

S  10.  Hk<jul  Eijmpment. — Penalties  provided  in  the 
case  of  any  person  in  the  British  dominions  adding 
without  licence  to  the  number  of  guns,  or  excljanging 
the  guns,  or  being  concerned  in  the  augmentation  of 
the  warlike  force  of  any  ship  at  such  time  in  the  warlike 
service  of  a  belligerent  stale,  as  above. 

§11.  Fittinij-oiit  Erjitdiliom. — Penalties  provided  in 
the  case  of  any  person  in  the  British  dominions  being, 
without  licence,  concerned  in  the  fitting  out  of  any  war- 
like exi>editioQ  to  proceed  against  the  dominions  of  any 
friendly  stote. 

S  14.  Illryal  Prize. — During  a  war,  in  which  this 
coimtry  is  neutral, — if  any  prize  captured  within  the 
Britisli  dominions,  or  captured  by  any  sliip  built, 
equipped,  commissioned,  or  desi>atohed,  or  the  force  of 
which  may  have  been  illegally  augmented,  as  above,  ha 
brought  by  or  on  boliaU  of  the  captors  within  the  British 
dominions, — it  slmll  be  lawful  for  the  original  owner  of 
such  prize  to  apply  to  the  Admiralty  1,'ourt  to  seize  and 
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detujn  it ;  and  the  same  elial!,  on  due  proof  of  tlio  facts, 
be  restored. 

§  21  gives  power  to  tlie  officials  designat«<i  to  seize  and 
detain  any  ship  liable,  as  above,  to  bo  seized. 

§  30  {Interpretation  clause)  gives   a  comprehensive 
meaning  to  the  term  "  ship,"  and  states  that  "  equip- 
ping"  shall  include  the   furnishing   a  ship  with  any 
tackle,  apparel,  furniture,  provisions,  arms,  munitions,  or 
stores,  &c. 
The  above  Act  is  set  forth  at  length  in  the  appendix  to 
the  treatises  on  International  I^aw  by  Wheaton  and  Kent. 
The  former  work  comprises  also  the  American  Act,  entitled 
the  "  Act  for  the  Punishment  of  certain  Crimes  against  the 
United  States"  (1818)  (e). 

Afl  regards  the  {irst  Foreign  Enlistment  Act  passed  by 
Great  Britain,  and  the  first  of  such  Acts  passed  in  the 
United  States,  both  seem  to  have  owed  theip  introduotion 


{f)  Id  Kent's  IntaniHt.  Lav'(i]!hiK.  ed.  p.  288] ,  attention  is  drawn  to  two 
or  tbree  featorea  by  which  tho  American  is  distin^fnisheil  from  the  firidsh 
Aot,  ax  follow*: — 

"  Tho  first  ia  tliat  hj  the  American  Btntiite  thu  owners  or  conaignoni  of 
armed  Tcseels  Bailiog  out  of  the  United  States  are  to  ^ro  n  bond  to  the 
Unilpd  StatM,  with  eiifBment  fiiretiea,  prior  to  clmring  out,  in  double  thu 
amoont  of  the  value  of  tho  vetael  and  cargo  on  board,  not  to  employ  tl 

t  hoi'tilities  a^inat  th»  Habjectii,  oiliieiu,  or  |>ropiir^,  of 
any  friendly  power.  The  woond  is,  that  tho  coUccUir»  of  o 
authorized  and  required  lu  detain  any  vosk^I  mamfeetly  built  for  war  pnr- 
poeea,  and  about  to  depart  from  tho  United  StuteH,  whrn  dreumstanoes  rcttder 
it  probable  bor  owntJ-  intends  to  (rmise  or  oroninit  hondlitjea,  until  thu 
Preddent'a  dcoision  thereon  he  had,  or  nntil  a  Iwod  le  taken.  Whilst  fho 
third  is,  that  hy  the  Britixli  Aot,  the  entiBtmcnt  of  troops  and  the  arnuunent 
of  Hhjps  within  the  British  dominions  are  not,  as  in  iho  Atnericaa  Act  of 
Congrew,  prohibited  ahsolnlcly,  but  only  If  thny  take  ptnco  withoDt  tha 
leave  and  licence  of  the  Crown,  tugnifbd  by  an  Older  in  Council,  or  by  ■ 
Prodamntion." 

iidpal  tvgulnliiins  of  Ihit  nature  'if  Foruign  EolistJoent  Acta 
Mtablisbed  by  other  powers  ore  BununariBcd  in  Pitt  Cobbett'a  useful  woA, 
"  Leading  C»se«  on  Intimatiaunl  Law,"  pp.  181—183. 
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much  more  to  a  desire  to  proi-ide  protection  for  the  neutral 
tlian  to  nay  sense,  on  tlie  part  of  the  aoutral,  of  obligation 
towanis  belligerents.  All  Biich  nets  sbonld,  indeed,  be 
regarded  osEtrictly  municipal,  and  not  as  being  intendod  to 
ill  any  way  inteq)ret  the  obligations  of  neutrals  towards 
belligerents. 

So  recently  as  1887  proceedings  were  set  on  foot  under  tha 
British  Act.  One  Sandoval,  a  foreigner  temporarily  resident 
in  England,  had  bought  certain  guns  and  ammunttiou  in 
Englanil  which  ho  sent  to  Antwerp.  At  Antwerp  these 
artioles  were  put  on  board  T/ir  Juntitia,  which  then,  with 
Sandoval  on  board,  sailed  umier  the  British  flag  ostensibly 
top  Trinidad,  Subsequently  a  foreign  flag  was  mn  up  in 
place  of  the  British,  and  the  vessel,  on  arriving  at  a 
Venenielan  port,  took  in  tow  a  flotilla  of  boats  filled  with 
armed  men.  After  shelling  s  Yenemielan  custom  house  at 
long  range  and  engaging  a  Venezuelan  cniisor — in  the  latter 
ot  vhich  enterprises  Th^  Juslilin  got  the  worse  of  it — the 
vessl  retired  to  San  Domingo.  The  defendant,  Colonel 
Sandoval,  was  subsequently  arrested  in  England  for  violating 
clauses  8  and  1 1  of  the  above  Act  of  1870,  ot  which  offence 
he  was  found  guilty.  Tlie  Court,  ob8er\-ing  that  any  future 
cas*  would  be  visited  with  much  severer  punishment,  passed  a 
sentence  of  one  month's  imprisonment,  oOO/,  fine  and  the 
eofts  of  the  prooeedings  (/). 

Hospitali^  to  Belligerent  Warships. — The  permission  to 
belligerent  veesels  of  war  to  enter  nentnd  ports;  or  th« 
refusal  of  such  permission ;  or  the  granting  of  a  qualifled 
penaission;  is  a  matter  in  the  sole  discretion  of  neutral 
powers,  and  the  granting  or  refusal,  as  the  oaae  may  be, 


«),  16  Cu'*  C.  L.  C.  Pi.  UI.,  ilMcribnl  ..  the  Snt 
earn  aeamTiog'ander  the  A«t;  bnt  rufr  llie  Oaontlct,  and  The  lotannlwiia), 
p.  M3,  ii^. 
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of  pprmiwtioti,  is  not  to  bo  constmed  as  au  unfriendly  «et 
towarflu  eitlior  Iwlligerent.  But  tliis  axiom  is  subject  to 
tliH  priiirijilo  tliat  neutrals  must  act  impartiallv ;  the_y  mast 
not  pormit  to  tho  one  belligerent  a  privilege  which  they 
dnny  to  tho  other.  In  tho  absence  of  any  neutral  pnxila- 
mation  a  hrlligorent  i»  c>iitith>d  to  assurae  tbat  the  hospitality 
fif  tho  iidutral  ports  will  bo  extended  to  him,  as  in  times  of 
pottt'o.  A  uoutral,  whilst  permitting  the  entry  of  the  pabhc 
amiod  veBiola  of  belligerents,  may  by  proclamation  deny 
adiniMiDn  to  privutoers,  Tbua,  during  the  war  with  Bussia 
iu  1854,  tho  various  neutral  lialtic  and  Keditemnean 
powers  iflBued  proolamations  forbidding  privateers  to  enter 
their  portB  uulefls  under  streas  of  weather,  Sweden  prohibiting 
Itliali  vesBoU  oven  from  remaining  in  her  roadsteads.  In  the 
iianio  war,  the  latter  jiowor,  with  Norway,  in  a  proolaniatian 
conceding  pnrmissilm  to  belligerent  worships  to  ent«r  its 
ports  generally,  reserved  to  itaelf  the  right  to  refuse  admisgion 
to  eortnin  military  ports  named  in  tho  notice.  A  similar 
note  was  issued  by  Denmark  {g). 

But  the  general  denial  of  the  right  of  entry  of  armed 
hoUigorent  vessels  would  presumably  not  be  held  to  iippl/  in 
the  case  of  a  vessel  seeking  a  neutral  port  for  suooour  whe>  in 
diKtross ;  aa,  for  instance,  to  escape  from  pressing  dangen  of 
thfl  neos,  to  eifect  necessary  repairs,  to  obtain  medical  asast- 
anno  or  to  supply  an  urgent  need  of  water  or  provisioas; 
hospitality  being  regarded  in  such  eases  as  the  common  dLty 
of  humanity.  But  a  vessel  entering  in  such  circiimstanifls 
would  he  required  to  dejMtrt  as  soou  as  her  wants  bad  hem 
RUppliot], 

Thn  right  of  neutrals  to  permit  or  prohibit  the  entry  cf 
rout  warships,  or  to  regulate  tho  admission  of  theE9 
extends  equally  to  the  prizes  sei7X!d  by  helUgereni 


If)  T«I»'a  Intcnut.  Luw,  j 
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ve^i^ls ;  and  leave  mny  be  granted  or  refused  to  belligerents  to 
soil  their  prizes  in  the  neutral  ports.  Sonio  there  ore  who  hold, 
and  the  modem  tendency  spems  to  be  in  support  of  this  view, 
that  the  granting  of  this  privilege  is  inconsistent  with  tlie 
conditionH  of  strict  neutrality ;  but  it  cfin  hardly  be  doubt«d 
that  a  bona  f<le  possessor  of  jiroperty  may  traffic  with  it  in 
every  country  where  the  sovereign  does  not  ohoose  to  establish 
a  ilifferent  rule  (A).  In  tho  American  Ciril  War,  Great 
Hritoin  issued  injunctions  prohibiting  the  armed  vessels  of 
either  belligerent  from  cnrrj'ing  their  prizes  into  liritish 
ports,  and  similar  instructions  were  issued  by  France  and 
Spain.  It  was,  moreover,  subsequently  declared  that  the 
British  prohibition  applied  not  only  to  captured  vesscLi  but 
also  to  prize  cargoes  transhipped  to  armed  vessels.  And  no 
warship  was  to  be  supplied  with  coal  more  than  once  in  three 
months,  and  any  coal  supplied  was  to  be  only  sufBoient  to 
carry  the  ship  to  tho  nearest  port  of  her  own  country.  Any 
vessel  putting  in  fur  8up]>lies  or  re]iairs  was  to  be  rec|uire<l  to 
depart  within  twenty-tour  hours,  or  so  soon  as  her  wants  had 
been  supplied  (0- 

Belligerents  have  the  right  to  convert  their  prizes  into 
warships  after  condemnation,  and  any  vessels  so  converted 
would  be  entitled  to  sluire  tlie  privileges  extended  to  warships 
generally.  If  converted  without  condemnation,  it  is  an  open 
question  how  such  vessels  should  be  regarded  by  neutrals  (,/}. 

In  1854  both  Spain  and  Portugal  puhlishwl  stringent 
decrees  against  affording  facilities  to  the  belligerents  {k),  on 
the  part  of  the  national  subjects;  and  on  Oie  outbreak  of 
hostilities  between   France  and   Germany  in  187**,  H.  M. 


(1)  Emt'i  Inlanat.  t«w,  p.  311. 

[<)  London  Ouetlo,  16  Dm.  IMS.     OnlhUmbjcvt  ^mnrnlly,  n'A^VIiwt. 
lot.  Law.  i  Eng.  od.  GOS-6. 
0)   Tub  Wboat.  Int.  Law,  3  Eng.  cd.  SOC. 
(1)  44  SUb<  Vv^m,  12  K'prA,  XU^. 
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(zovemment  issued  a  oiretilar  letter  declaring  that  belligerenta 
would  not  be  allowed  to  bring  tlieir  prizes  into  British  waters 
except  under  pressure  of  necessitj.  Belligereut  vessela  dis- 
regarding tliia  notice  were  to  be  immediately  ordered  to  quit, 
and,  if  necessary,  compf.-ned  to  do  so  by  for™  (l). 

If  the  capture  of  a  jirizo  shall  hiive  been  effected  in  viola- 
tion of,  or  after  illegal  auguieutation  (m)  of  the  orew  of  the 
capturing  vessel  within,  the  neutral  territory,  the  neutral 
power  should,  iu  the  event  of  the  vessel  being  brought  within 
the  neutral  territory,  require  ita  restoration  to  the  original 
owner,  regardlesB  of  any  detn-ee  of  condemnation  passed 
ujKin  it  by  a  prize  court  of  tlie  captors,  and  Dotwithsfanding, 
aji  it  is  asserted,  that  the  prize  may  nave  been  prenoualy 
taken  I'li/ra  pntukiin  of  the  captors'  country  {ii).  If  tha 
neutral  power,  on  being  applied  to,  should  iroprojierly 
decline  to  exercise  its  right  to  restore  a  vessel  captured  in 
violation  of  neutral  rights,  the  government  of  the  injured 
belligei-ent  is  entitled  to  demand  compensation  from  the 
neutral  {o}.  In  other  cases  of  prize  oanied  into  neutral 
]K>rt«,  tlie  neutral  power  has  no  right  to  inquire  into  the 
propriety  of  the  capture  (/j), 

A  siunmary  of  a  Declaration  on  tlie  part  of  the  United 
.States  Government,  of  the  American  ™wfi,  so  far  as  they 
rt-late  to  the  privilege  of  asylum  within  neutral  waters,  is  to 
be  found  in  Twias's  Law  of  Nations  in  Times  of  War, 
pp.  453,  454. 

(I)  state  Pupm.  rul.  SI.  1003.  Dcclnratinnn  of  upulralitf  wnro  kIm 
unned  by  the  United  t4tal«a,  Pern,  £u.,  that  of  the  latter  poirirT  prohibiting 
tlic  mlo  of  GiiQinitMUid  of  wnr,  and  placing  rmtrictjoiui  on  tho  sain  of  «oal, 
ri<i>  StBl«  Pupen,  vol.  61,  pp.  S&S,  665,  Ac. 

(m)   Vtrit  p.  fla.  mpra. 

[n]  Wheat,  tut.  Lair,  2nd  Epg.  ed.  bOi.  Fot  tho  Bi:Uigfrpiit  Obligntion 
"  lUxpvct  of  Neutral  TEiritiirj',''  tide  p.  311,  ttipra. 

{«)  'Fbv  Oi-onnl  Anu»Lrunfir.  Ortnlan.  Dipltnu,  An  U  Uer,  1,  p.  300. 

(;>J  S'ttU  pp.  62, 317,  tapra,  fur  imutrlu  rvUtJTo  to  the  rale  of  priECa  within 
neutnl  tenitorj'. 


NlCIITRAl.  KuiUrS  AND  OBLIGATIONS — Poi.lTICAl..    379 


The  Twenty-four  Honn  Enl©.— It  is  an  estiibliBliod  rule  of  the 
law  i>f  natifiiiK  that  whvii  wiirslii]is  belonging  t<> nUverBe  bellige- 
rents shall  bo  in  a  neutral  purt  tugcthf  r,  on  one  of  siit'li  veaseU 
putting  to  eeft,  that  of  the  adverse  l>elligorent  shall  not  be  per- 
mitted to  leave  for  twenty-four  hours  following.  Thus,  in 
1759,  when  a  British  fleet  had  entered  Cndiz  where  a  French 
warship  was,  at  the  time,  lying  at  nnehor,  the  governor  nf 
Codix  Bent  a  reqniaition  to  tlie  l-Inglish  admiral  to  i)ermit  tho 
JVench  vessel — Great  Britain  being  then  at  war  willi  France 
— to  sail  at  least  twenty-four  hours  before  the  deiiartuio  of  tlie 
British  fleet ;  and  the  admiral  at  once  acceded  to  this  request. 
During  the  iVmerioan  Civil  War  tliia  rule  was  on  one  occa- 
sion evaded  by  the  Northern  States  in  tlie  following  manner: — 
The  Confederate  cruiser  Ndshcilh:  having  put  in  to  South- 
ampton, the  Federal  corvette  Tuemmi-a  stationed  herself  off 
tho  port,  but  within  the  neutral  limits.  So  soon  as  the 
Nmhville  got  ready  to  sail,  the  agents  of  the  Tuscarom  noti- 
fied the  latter  vessel,  which  therenpon  put  to  sea.  This  pre- 
vented tho  departure  of  the  Ndshrillf  for  twenty-four  hours, 
and  before  that  time  bad  elapsed  the  TMcarom  would  have 
again  returned  to  her  moorings.  By  repeating  this  manceuvre 
whenever  the  NmlicilU-  was  reported  to  be  getting  ready  for 
sea,  the  lattcj  was  prevented  from  learing  port  at  all.  To 
guard  against  similar  devices  in  other  cases,  it  was  provided 
by  a  British  Order  in  Council  that  any  belligerent  vessel 
entering  a  British  port  during  hostilities  should,  in  the 
absence  of  valiil  reason  to  the  contrary,  be  required  to  depart 
within  twenty-four  hours  after  entrance  (q). 

A  neutral  power  has  also  the  right  to  prohibit  belligerent 
vessels  from  lying  in  wait  for  the  enemy's  vessels  at  the 
months  of  tho  neutral  rivers  or  harbours  (r) ;  or  from  sending 


[f )  Btt  CobbeU'H  LMding  Ouco,  p.  IM ;  AS  BUU  Fspen,  818. 
\r)  TIw  Anna,  p.  313,  mjifw. 
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out  boats  from  the  neutral  port  to  attack  an  enomy's  vessels  I 
lying  outside  the  neutral  jurisdiction  {«). 


Augmentation  of  Forces  of  Belligerent  VesBeli. — According  I 

to  the  law  of  nations,  as  it  would  seem,  a  neutral  state  may,  i 
without   any   breach   of  her   neutrality,  permit  belligerent  I 
vesflols  to  be  eijuipped  or  to  augment  their  forces  within  the  j 
neutral  territory ;  but  belligerents  have  no  right  to  assume  I 
this  permission.      That  is   to   say,   if   a    belligerent    thus  | 
augments  his  force  without  express  permissiou  he  is  guilty  of 
a  violation  of  neutral  rights.     This  was  clearly  laid  down  in 
the  United  States  by  several  decisions  on  the  American  Act 
of  1794  (?).     This  principle,  however,  is  apparently  not  to 
be  carried  so   far   that  belligereut  vessels  shall  not  equip   , 
themselves  to  the  same  extent  as  would  be  permissiblo  to 
merchant  vessels ;   but  that  they  must  not  go  beyond  tliia  J 
limit.      If,  notwithstanding,  a  belligerent   vessel  should  be  I 
illegally  equipped  or  fortified,  and  should  thereafter — that  is, 
during  the  succeeding  cruise — effect  captures,  the  neutral 
power  has  the  right,  or  rather  is  under  the  obligation,  to 
seize  and  restore  any  of  such  prizes  which  may  be  brought 
within  the  neutral  jurisdiction ;  and  the  offenders,  moreover, 
may  be  subject  to  penalties.     But  so  far  as  the  owners  of 
the  vessel  thus  captured  and  restored  are  ooneemed,  there   ' 
the  matter  ends.     The  restitution  is  made  in  justification  of  I 
neutral  rights,  and  not  as  rectifying  a  wrong  done  to  the  { 
belligerent  nation  to  which  the  prize  belonged :   so  that  no 
damages  will  be  awarded  against  the  captors  (»).      In  1828   < 
when  conflioting   claims   arose  to  the  throne  of  Portugal,   ' 
England  prohibited  any  equipment  of  veesels  in  her  porta  on 


(»1  Tho  Twrc  aobraJcn>.  p.  313,  » 
(()  E.S;  BrijAltrlav.BlaiJturau 
(x]  £a  Amiilod  dc  lima,  b  iChtnl.  i 


i)  CiTtHth,  36^.     And  ride  p.  3J4, 
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the  part  of  either  belligerent ;  and  an  onnainent  ba\-mg  not< 
vithstoiidiiig  been  smuggled  out  of  Pljmouth  in  the  interests 
of  one  of  the  claimants,  a  naval  force  yios  eent  in  pursuit  of 
it,  and  prevented  the  squadron  from  engaging  in  hostilities  at 
the  island  of  Terceira,  iia  had  been  oonteniplated.  But,  as 
appears  above,  the  Foreign  Knliitnient  Acts,  both  of  this 
country  and  of  the  United  States,  definitely  prohibit,  on  tbe 
part  of  the  neutral  subjects,  any  abetting  of  such  augmenta- 
tion of  forces  (j-),  and  provide  for  the  restitution  of  prizes  as 
already  mentioned. 

Neutrals  are  entitled  to  insist  that  their  territory  shall  be 
respected  by  belUgerent«,  and  the  latter  are  under  the  obli- 
gation to  observe  this  requirement  (//).  It  has  been  held  in 
the  Uniteil  States  that  a  foreign  vessel  guilty  of  a  breach  of 
municipal  laws  may  be  pursued  on  the  high  seas,  and  brought 
back  for  adjudication ;  but  such  a  right  could  scarcely  be 
maintained.  So  recently  as  1H-J7,  the  Neapolitan  Govern- 
ment seized  and  condemned  a  Sardinian  merchant  vessel — 
T/ic  Caglitiri — whoso  officers  were  alleged  to  have  taken 
part  in  esoesses  on  Neapolitan  territory,  and  imprisoned  her 
crew,  amongst  whom  were  two  KngHshmen.  It  was  found 
on  the  facts  that,  as  no  war  existed  at  the  time,  the  seizure 
of  the  vessel  was  altogether  illegal ;  and  an  indemnity  of 
;j,000/.  was  ultimately  paid  to  the  British  Grovernment  on 
behalf  of  the  two  Englishmen  wrongfully  detained  and  im- 
prisoned (:). 

Auistance  to  Belligerents. — If  the  subjects  of  a  neutral 
state  render  oeaistonco  to  a  belligerent,  the  fact,  it  is  to  bo 

(x)  Sm  if  10  and  1 4  at  the  Brituh  Art,  p.  373,  luprt.  For  caam  dccidiiig 
whkt  ttnutitiltes  illegal  cqnipmeat,  nnWIleatoii's  Inlenat.  Law,  3  Bn^.  Cal. 
pp.  013—619. 

ly)   nAp.311. 

{r]  For  Tomarin  on  tUi  (Oagliari)  oax),  and  on  The  Vlr^iniiu  (1S73),  aad 
Bnaxar  [18T7],«M'W1iMtaB'a  Intanat.  Ij»,  3  bf.  ei.  pp.  169—113;  alw 
p.  tas,  infrt. 
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apprehendeil,  does  not  by  the  law  of  nations  taint  the  neutral 
state  with  any  violation  of  neutral  duties.  Indeed,  if  the 
state  should  itself  render  such  assistance,  short  of  taking  any 
step  which  might  reasonably  be  interpreted  as  an  actual 
interference  in  the  hoatilitieB,  this  action  would  not  be  any 
breach  of  neutrality  so  long  as  the  state  was  ready  to  impar- 
tially render  similar  aids  lo  both  belligerents  without  diatino 
tion.  And,  aa  we  have  seen(((),  no  rannicipal  enactments 
limiting  or  prohibiting  snob  assiatauce  should  be  regarded  as 
an  admission  of  obligation  imposed  by  the  law  of  natiouB. 
As  between  the  neutral  state  and  its  subjects,  however,  any 
such  enactments  become  of  material  importance.  An  iiistance 
of  this  was  stipplied  by  The  Gaantlei,  in  1870  {b).  A  Prussian 
merchant  vessel,  captured  by  a  French  man-of-war,  was  driven, 
whilst  in  charge  of  a  prize  ci-ew,  to  take  slielter  in  the  Downs, 
and  an  English  tug  was  engaged  by  the  French  consul  at 
iJover  to  tow  her  to  Dunkirk.  This  the  tug  did,  and  was  ui 
consequence  proceeded  against  for  broach  of  the  Foreign 
Enlistment  Act  (c).  Judgment  was  given  by  the  Admiralty 
Court  in  favour  of  t)io  tug,  but  this  decision  was  reversed  on 
appeal  to  the  Privy  (.'ouncil,  which  held  thai  the  engagement 
to  tow  the  prize  with  her  prisoners  and  crew,  into  French 
waters,  was  despatching  a  ship  williin  the  meaning  of  the 
section,  and  the  tug  was  declared  to  be  forfeited  to  the 
Crown. 

The  case  of  The  Internalioual{d),  which  does  not  appear  to 
have  been  carried  beyond  the  Admiralty  Court,  may  also  be 
considered  in  this  connexion.  The  vessel  belonged  to  an 
English  company  which,  during  the  Franco-Prussian  war, 
had  contracted  with  the  French  Government  to  lay  cert^n 
sabmarine  cables  on  the  French  coast.     The   undertaking 


t 


(d)   }\if  ji.  3(IS,  $upTa. 
(*)  L.  R.  4P.  C.  IS4. 
[<■)   FuU  i  8,  p.  $12.  npri 
[4)  L.  R.  3  A.  &  E.  S2L 
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detained  I 


meroial  in  iU  design,  but  the  Bt«aniship  was 
'  British  authorities  on  the  ground  that  she 
jontrary  to  the  provisions  o£  tiie  Foreign 
EnliHtnieut  Act, — for,  it  was  argued,  the  proposed  lines  of 
telegraph  could  be  made  available  to  promote  military  pur- 
poses on  the  part  of  France.  The  ship  was,  however,  on  an 
applioation  of  the  owners,  released  by  the  Admiralty  Court. 
The  possibility  that  the  cable  might  be  used  for  military  pur- 
poses did  not,  the  Court  decided,  divest  tho  transootiou  of  its 
primary  commercial  character,  or  clothe  with  a  military  or 
naval  charact*r  within  the  meaning  of  the  Act  the  service  to 
be  rendered.  But  as,  in  the  opinion  of  the  roiirt,  there 
was  a  reasonable  and  probable  cause  for  the  detention,  no 
order  was  mode  as  to  costs  or  damages  (f). 

By  the  law  of  nations  a  neutral  jmwer  is  permitted  to 
fulfil  pre-existing  treaty  engagements,  such  as  the  furnish- 
ing of  limited  suocours  to  another  nation  in  cose  its 
territory  should  be  invaded  by  a  tliiid  nation,  without  being 
deemed  guilty  of  a  breach  of  neutral  obligations.  Thus,  in 
178S,  Denmark  furnished  certain  ships  and  troops  to  Itussia, 
in  her  war  with  Sweden,  in  aeoordnnoe  with  the  conditions  of 
a  previous  treaty,  and  Sweden  accepted  the  Danish  declara- 
tion of  amity,  declaring,  howvver,  at  the  same  time  that  the 
practice  was  inconsistent  with  the  practice  of  the  law  of 
nations.  On  this  point  the  Wanie<l  editor  of  Wheaton's 
Intemutionul  Ijiw  (,/*)  gives  tht:  following  pertinent  extract 
from  Sir  It.  I'hillimore's  work  : — "  There  remains  the  grave 
question  whether  a  state  has  any  right  to  stipulate  in  time  of 
peace  that,  when  the  time  of  war  arrives,  it  will  do  the  act  of 
a  belligercmt  and  yet  claim  the  immunity  of  a  neutral,** — and 


(()  For  oUm-  obm*,  mw  Bnrtn 
Otriin  (Th*  Sdvwiu^,  L.  R.  S  P.  C.  118:  He«. 


(/)  1  &«.  ed.  hf  Bord,  p.  4M. 


I  L.  J.  E(.  137:  Re^.v. 
r.  Corlwtt,  4  Foa.  «  Rn. 
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the  conelusione  as  to  this  inquiry  are,  as  might  bu  supposed, 
against  aiich  a  proposition. 

With  respect  to  loans  nmde  to  belligerents  by  neutrals  : — 
If  the  loan  be  made  by  or  with  the  cooBent  or  collusion  of  the 
neutral  government,  the  act  would,  it  appears,  be  regarded  as 
a  violation  of  neutrality.  But  private  loans  made  by  neutral 
Bubjecta,  without  the  cogntzanee  of  their  government,  would 
no  doubt  stand,  as  regards  their  legality,  ou  the  same  footing 
as  the  shipment  of  oontraband  of  war  by  iudividuals.  Much 
would,  however,  depend  on  the  circumstances  iu  which  the 
loan  was  made  (<?). 


Insurance. 

The  obligatioas  implied  under  a  warranty  of  aeutralify  will  bs 
set  forth  presently  under  the  head  "WarWarrantio8"(A).  With 
respect  to  the  effect  of  municipal  rogidatious  on  the  legality  of 
insurance,  it  should  be  observed  that  no  shipment  or  traffic  pro< 
hibited  by  BritiBb  municipal  law  is  capatile  of  insiu^nce  within 
the  national  jariHdiction. 

As  regai'ds  the  subject  of  marine  itisurance  iu  connexion  with 
the  rights  of  neutrals,  it  may'  here  suffice  to  remark  generally 
that  ajiy  traiEc  lawfully  open  to  neutrals  would  nppear  to  be 
primd  factf  capable  of  iuaurance  by  theni(i);  idthough,  as  it 
need  scarcely  be  observed,  there  may,  owing  ti>  the  existence  of 
hostilities,  bo  peculiar  circumstances  or  risks  alUed  to  the  trafHc 
which  it  may  bo  advisable  to  expressly  coniniiiuioate  to  the 
underwriter  at  the  lime  of  eSectiug  the  insurance,  in  order  to 
preclude  any  suhseijueut  question  as  to  the  perils  contemplatod 
by  him. 

As  we  have  already  seen  {i),  a  neutral  may  lawfully  carry  tho 


(j)   rub  p.  i\Z,  injn. 

(A)   Fi<ft  p.  38G. 

(i)   Villi  remuki  on  p.  357.  mpra,  relative  to 

nratral  ertwds  on  enemy 

Shipa :  uid  OD  p.  193,  wpra,  ivUiWv  W  thi'  ineuraii 

by  twQtnli  tu  a>e  oncmf . 

(i;  i-y,  p,  355.  .H/.™. 
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goods  of  belligerenU,  subject  to  the  risk  of  capture  where  tie 
Declaration  of  Paris  or  other  treaty  does  not  eecure  inununity  to 
belligereot  goods  under  the  neutral  flag.  As  regards  freight 
payable  on  delivery  of  pcmiiuible  boUigerent  goods,  the  captor 
must  pay  it  Ui  the  carrier  (/}. 

Neutrals  may  also  ehi])  by  belligerent  merchant  vessels,  though 
in  so  doing  thej'  must  take  their  chance  of  the  vessel  being  cap- 
tur«Ml.  Should  this  contingency  oceur,  the  captors  may,  if  they 
BO  elect,  carry  the  goods  to  their  destination  and  so  earn  the 
freight ;  or,  as  it  would  seem,  they  may  land  thorn  for  accoimt 
and  risk  of  the  neutral  owner  [m). 

The  position  in  respect  of  neutral  goods  prt^empted  by 
belligerents,  or  placed  undnr  arrest  or  nmhargo,  has  been 
detailed  on  pp.  2H — a'l.l,  lupra.  The  subject  of  coats  incurred 
by  neutrals  with  the  view  to  procure  the  restoration  of  tlieir  pro- 
pertj-  wrongfully  seized  by  belligerenta  hu  been  briefly  reviewed 
on  pp.  336  rt  trg. 


With  this  Chapter  enda  our  Smnmary,  for  mercantile  pnr- 
jioaes,  of  the  Ijnw  of  Xations  from  its  maritime  oapftot,  during 
time  of  war.  It  now  only  remains  tn  set  before  the  reader  a 
brief  review  of  those  mercantile  considemfionB  not  already 
dealt  with  which  are  specially  interesting  in  the  same  con- 
nexion. "Wlmt  these  oonsiderations  are  will  appear  on  refer- 
ence to  the  explanatory  remarks  on  pp.  6 — 7,  tvpra. 


(0  TiAp.  SS9,  ivn. 


(*}   n^  p.  aJ»,  nprm. 
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WAR  WARRANTIES. 


'*  Warranted  Heutral." — A  warranty  of  neutrality  of  a  vessel 
implies  that  she  is  owned  by  a  neutral  state,  and  that  she  shall 
be  navigated  with  due  respect  to  the  obligations  imposed  upon 
neutrals  by  the  common  law  of  nations.  To  act  contrary  to  this 
law  is  to  break  the  warranty  and  void  the  insurance.  The 
obligations  in  question  have  already  been  considered  in  their 
several  places,  and  reference  to  the  relative  considerations  of 
marine  insurance  has  been  made  at  the  same  time.  The  obliga- 
tions as  regards  the  shipowner  are  these : — 

(i)  To  respect  blockades p.  1 04 

(ii)  Not  to  carry  contraband  of  war ;  i.e.  articles  intended 

for  the  warlike  uses  of  belligerents loG 

(TliiH  ohlip-ation  is,  however,  of  a  qualified  kind,  the 
penalty  for  itn  breach  beinj?  ordinarily  confined  to  lost* 
of  freij^rht  of  the  confiscated  articles.  See  the  remarks 
below  relative  to  the  iuHurance  of  contraband  of  war 
generally.) 

(iii)  Not  to  carry  despatches  or  military  persons  of  a 

belligerent  state 201 

(iv)  Not  to  resist  visit  and  search    212 

(v)  Not  to  sail  under  convoy  or  to  sliip  by  armed  belli- 
gerent vessels 213 

(vi)  Not  to  attempt  a  rescue     2 1 G 

(vii)  Not  to  falsify,  destroy,  or  suppress  shipping  papers, 

or  carry  false  papers 219 

(viii)  To  carry  and  exhibit  all  usual  shipping  papers 224 

(ix)  Not  to  engage  in  the  privileged  trade  of  a  belligerent 
state,  or  in  any  trade  deemed  by  the  law  of 
nations  illicit 233 
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"With  respect  to  the  obligations  of  tlin  (.lu^i  owum-.  as  a  general 
principle  he  ia  held  not  to  be  bound  by  tlie  act  of  tie  luaBter, 
unless  the  former  be  the  owner  of  both  whip  and  cargo,  or 
cognisant  in  fact,  or  by  preHuniption,  of  tho  intondi-d  violation 
of  the  law  ;  or  the  master  be  his  ageut-  It  the  clrciiniMttinces  of 
the  breach  point  to  the  conclusion  that  it  has  I>een  attempted  in 
accordance  with  design  antecedent  to  the  vornge,  the  cargo  will 
be  held  bound  ;  but  if,  on  the  contrary,  the  breadi  syiring  out  of 
an  unforeseen  emergency,  then  the-  cargo  will  be  dec'med  primd 
/nei>  innoceut  of  the  ofTenct*  («},  Whether  in  any  cane  loss  or 
damages  arising  out  of  such  breaches  of  the  law  can  be  attributed 
to  barratry  of  the  master  will  depend  upon  the  circumstances. 

With  resjiect  to  Ihe  insurance  of  contraband  of  war.  neutral 
subjects  may,  as  has  been  indicated  (ft),  ship  and  insure  such 
goods  without  breach  of  the  neutral  warranty, — for  though  the 
contraband  articles  are  subJHa  to  confiscation,  the  fact  of  their 
shipment  by  individuals  does  not  technically  involve  a  breach  of 
neutrality.  But  if  there  be  an  express  warranty  against  con- 
traband, a  breach  of  this  warranty  on  the  part  of  the  assured 
will  of  course  void  the  insurance  {c).  And  the  policy  may  niso 
be  voided  on  the  ground  of  concealment  of  material  fact,  if  it 
should  appear  that  the  underwriter  was  not  informed  of  the 
intention  to  ship  contraband,  andthe  circumstances  were  not  such 
as  to  charge  him  with  implied  knowledge  of  thia  intention  (<f). 

The  principles  on  which  has  to  be  decided  the  question  of 
Dw-nership  of  property  m  transitu  have  already  been  considered 
uudc-r  the  head  Domicile  (r).  Further  illustrations  in  AmouM's 
treatise  on  Marino  Insurance  (oth  ed.,  pp.  611 — GU)  iodioate 
that  a  warranty  of  neutrality  is  strictly  construed  by  the  Courts. 
A  neutral  warranty  is  complied  with  if  tho  property  be  neutral 
at  the  commencement  of  the  risk,  and  a  subHcquent  declaration 

[■)  The  Vniw  Judith,  1  Bob.  IGO;  The  Imiiia,  3  Rob.  1E9:  Tbe  Ronlio 
uhI  Betty,  1  Bob.  3«3,  SSI :  Ths  Aleiunler,  4  Rob.  93 ;  Tlio  Elube,  6  Bob. 
173 ;  The  ShepberdoH,  d  Rob.  261. 

(t)  Pp.  160,  IBS,  200.  arffa. 


p.  403,  «/«. 
(J)  P.  193,  «•}) 


r.  Lo.  ud  PniT.  Inwe.  Co.,  p.  189,  npra.     Vutf  a] 
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of  hostility  will  not  rcloose  the  underwriter;  this  is  a  riek  which 
he  must  bo  held  to  have  takon  upon  himself  (/) ;  except  that 
if  hoatilitiea  should  octut  betweBB  the  goremments  of  the 
assured  and  of  the  inaurer,  the  insurance  then  becomes  void  as 
being  contrary  to  the  war  policy  nf  the  couutrc  of  the  insurer  (g). 

If  a  ship,  not  In  fact  neutral,  be  so  vran'ant«d,  the  contract 
IB  void  from  the  commencement,  and  the  underwriter  will  be 
discharged,  whatever  muy  bo  the  cause  of  ibo  vessel's  loss  (A). 

It  has  been  explaiued  above  (i')  that  false  or  simulated  papera 
must  not  be  carried,  unless  under  express  licence  in  tlie  policy. 
In  the  same  place  reference  has  been  made  to  the  oouaequeuoos 
o£  carrying  susiticious  papers,  and  belligerent  property  under  a 
disguise  of  neutrality. 

Neutral  goods  are  not  liable  to  seizure  on  the  fact  of  shipment 
by  belligerent  merchant  vessels,  so  long  as  such  vessels  are 
unarmed  and  not  under  convoy ;  consequently  such  a  Bhipment 
is  no  broach  of  a  neutral  warranty  of  the  goods  (_;*). 

The  warranty  of  neutrality  may  be  explicit,  aa  "warranted 
neutral  ship  and  neutral  property"  ;  "  warranted  neutral":  or  it 
may  be  imphed  in  the  description  of  the  vessel,  as,  for  instance, 
"a  Danish  brig,"  "the  Swedish  ship  Sophia,^'  such  wording 
amounting  to  a  warranty  that  the  vessel  has  the  national 
character  thus  ascribed  to  her  {k).  A  vessel  so  described  must 
carry  shipping  papers  in  nccordanct-  with  any  relative  subsisting 
treaties  (/).  It  is,  in  fact,  a  standing  condition  of  the  neutral 
warranty  that  the  vessel  shall  be  properly  documented,  both  in 
accordance  with  the  general  requirements  of  the  law  of  nations, 
and  of  any  siiecial  treaties  operating  in  a  particular  case  (m). 
The  papers  generally  regarded  as  necessary  proofs  of  nationality 
have  already  been   enumerated  (n).      Failure    in  this    respect 


I 
I 


(/)  Eden  r.  Farkiiiaon,  2  Doug.  T32. 

(jlj    f'iile  AniDuld'ii  Iu*ce.,  Sth  eil.  p.  610,  nntt!. 

(*)  WoolmET  (.  MnUman,  4  Boir.  1119;  1  BUa.  R.  427;  Feniandcq  f.  Da 
OoaU,  Fuk'e  Insee.,  Blh  td.  p.  107. 

(>)  P.  131. 

0']  Amoold,  &th  i-d.  p.  632. 

Ik)  AriKralil,  filb  nl.  p.  £39. 

(()  Baring  •.  aaifcrM,  8  B.  &  P.  301 :  .v.  r,  Jl  En-t,  3BS ;  Lotlusn  r. 
n<»idcr«ni,  3  B.  4  I>.  Ill 9. 

H  rv-^  p.  aw.  «>.r... 
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ormetilutee  a  br«aufa  of  neutrality,  and  roidft  the  policy  ab  initio; 
a.  result  which  is  fll»o  involved  by  a  breach  of  any  other  of  the 
neutral  obligations  sot  forth  above  [o).  Bui  if  a  merely  tranai- 
tory  breach,  involving  no  low  or  injury,  should  occur,  it  haa 
been  sug^;^)*^  { p)  that  this  aiiould  not  necessarily  absolve  the 
undertrnler  from  a  aabee«^uent  lose  in  no  way  oousequent  on  the 
breach.  For  instance,  if  a  master  should  iiupmpeily  reCuw  to 
produce  the  uocossarr  dncument»ry  proofs  "f  nationality  to  a 
belligerent  cruiser,  such  i-ondnrt  would  Im>  n  breach  of  neutral 
warranty ;  and  if  tho  ship  shmUd  bo  rondemnnl  in  consequence, 
the  underwriter  would  ba  dist-hargetl ;  but  that  if  she  should  ho 
released,  and  be  sulisetjuently  lust  by  jwrils  of  the  seas,  the 
assured  shonld  not  be  deprived  of  his  indemnity  on  the  mere 
ground  of  the  previous  breach. 

In  every  policy  effected  on  the  ahipowuer'ii  account,  the  con- 
dition is  implied  that  the  ve«M'l  shall  carry  the  proper  proofs 
of  her  nationality,  quite  apart  from  any  question  of  neutral 
warranty  (y).  But  failure  to  comply  with  this  requirement 
absolves  the  underwriter  oujy  when  the  vessel  is  condemned  on 
the  ground  of  want  of  prop«r  documents  (r).  And  aa  has 
already  been  indicated,  il  would  appear  that  the  underwriter  is 
discharged  only  when  his  contract  la  with  the  ehipow&er,  not 
when  it  is  with  the  cargo-owner  (■). 

In  considering  a  foreign  condemnation,  the  grounds  of  which 
are  not  explicitly  dcdned,  the  Court  will  examine  the  sentence  aa 
B  whole,  in  order  to  arrive  at  the  real  grounds  of  the  judg- 
ment I  0-  It  »  hcU  in  the  United  States  tlml  whether  the 
grounds  of  the  condeniuatiun  by  the  foreign  tribunal  be  good 
or  bad,  the  finding  uf  sacli  Co\irt  is  to  be  accepted  as  evidence 
in  actions  on  policiea  of  iuaurance.  The  Frendi  Courts  decline 
to  accept  aueh  Judgments  aa  conoluaive  evidence,  and  in  the 
British  Courts  foreign  judgments  nr«  to  be   regarded  aa  oon- 


(■]    rUr  p.  38ll. 

{f)   nil  AnuniU't  Idhw-,  5lh  td.  p.  &'i»,  and  note. 
\q)    rw>  Alnoiild'*  yiax.  Infcv.,  Slli  ed.  p.  Mfl. 
{r]  Pri«  r.  Bell.  1  £wt.  fiCS,  fi71. 
(f)    fuU  p.  130,  Mpro. 

(0  KindlnUr  r.  CtiMe,  Part's  1mm.,  SIh  sd.  743.     ViJt  slu  .UncniU's 
Idmc,  5th  od.  (31.  nXe. 
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cluaiye  only  &b  to  the  points  wUich  they  profess  to  docide  (h)  : 
and  the  CouTta  must  be  satisfied  that  the  ground  o£  the>  (ionde<m- 
iiBtiou  is  Buch  as  to  forfeit  neutrality  according  to  the  law  of 
nfttions,  uud  not,  for  example,  merely  according  to  Home  natJonal 
municipal  Ian-.  A  condemnation  of  the  latter  kind  is  not  eon- 
clusivH  as  disehnrgiug  underwriters  (u). 

"  Warranted  to  sail  with  Convoy." — It  waa  decided  in  Bibber! 
V.  I'igou  (j-)  that  by  convoy  is  meant  a  naval  force  under  the 
command  of  ii  person  appointed  by  the  Government  of  the 
countrr ;  the  sailing  under  the  protection  of  a  man-of-war  not 
forming  part  of  a  convoy  not  being  a  compliance  with  the  warranty. 
The  TosBcls  in  the  convoy  receive  sailing  orders  from  the  admiral, 
in  order  that  they  may  know  the  signals  for  the  places  to  which 
they  are  to  steer  in  case  of  diaperBion  by  storm  or  any  other  jiiat 
cause.  "  Generally  speaking,"  said  BuUor,  J.,  following  the 
judgment  of  I-ord  Mansfield  in  this  case,  "unless sailing  instruc- 
tioufl  are  obtained,  the  warranty  is  not  complied  with ;  tlio 
captain  cannot  answer  signals ;  he  does  not  know  the  place  of 
Tondezvous  in  case  of  a  storm ;  he  doea  not  in  effect  put  hiniaelf 
under  the  protection  of  the  convoy,  and  therefore  the  under- 
writore  are  not  benefited."  In  the  above  case  the  vessel  was  loat 
in  a  violent  storm  which  occurred  nj'ler  she  had  joined  the  convoy, 
but  inasmuch  as  the  warranty  to  "depart  with  rnnvoy"  was  abso- 
lute, and  the  vessel  had  not  actually  and  technicuUy  so  departed, 
the  underwriters  were  held  discliargeil.  Tliia  was  an  insurance 
on  ship.  TJie  underwriters  and  the  insured  were,  in  the  words 
of  Lord  Mansfield,  eijually  innocent,  but  tlie  only  question  for 
the  Court  to  decide  was  whether  the  warranty  to  "  depart  with 
convoy  "  had  or  had  not  been  literally  complied  with.  It  should, 
perhaps,  be  observed  lliat  Willoa,  J.,  expressed  some  dissent  from 
such  a  stringent  interprotntion  of  the  warranty. 

The  case  of  Smilh   v.  Jttadehaw{y)  (1781)    seems  to  have 

(■•}  Bolton  f.  Gludiitanc  S  Eul,  155.    But  cf.  Hnbhi  i'.  Kenning,  p.  196, 

(r)  Pulknl  V.  BiiU.  8  T.  K.  431 :  VUftu  v.  Wnltn-,  8th  c<I.  PnrkV  tiiww.. 
p.  730.  Tuff  also  attet  cit«d  iu  Amould,  Stb  «1.  pp.  61S,  631—631,  on  tlua 
•ubjeot  gmPntUy. 

(t)  Stiied.  Park's  Iqmw,  p.  SS(.   Soe  ■!»«  Smith  r.  Rcad*Iinir,  ilid.  p,  TOS. 

[y)  Billed.  Park's  Intcc..  708;  Lilly  r.  Ewer,  D..u({.  73  {1TT9), 
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decided  that  if  a  ship  be  vairanted  to  sail  witli  convoy,  the 
wEUTQufy  must  bo  uuderatood  to  relate  to  the  whole  voyage,  and 
that  if,  as  a  fact,  the  convoy  only  goes  a  part  of  the  way,  this 
ia  not  a  convoy  for  the  voyage.  But  this  conclusion  must  pre- 
Biiroably  he  tegarde<I  a§  reversed  hy  tb«  ju<Igment  in  D'Equina 
V.  Iitrw!cke{i)  (1795),  when  Buller,  J.,  dfalmg  with  on  argu- 
ment Bdv3nci>d  by  counsel  for  the  defendant  underwriter, 
delivered  himself  thus:  — 

"  If  Government  thought  a  coavoy  to  the  Cape  was  a  sufficient 
protection  to  the  East  India  trade,  and  the  usage  was  for  the 
Kast  India  ships  to  sail  with  a  convoy  only  to  the  Cape,  and  no 
other  convoy  was  appointed  to  the  Eoat  Indies,  I  should  hold 
that  the  warranty  was  complied  with ;  though  I  agree  that  if 
there  were  another  convoy  to  the  East  Indies,  it  would  ho  other- 

Aud  it  the  vessel  be  separated  from  the  convoy  by  etreas  of 
weather  or  other  circumstances  beyond  the  master's  control,  the 
uuderwrilors  also  remain  liable  (a). 

In  Lt  Thullirr'n  Case{h)  it  was  decided  that  the  warranty  to 
depart  with  convoy,  in  the  case  of  a  vessel  sailing  from  London, 
must  be  held  to  mean  that  the  vessel  was  to  join  the  convoy  in 
thii  Downs  ;  for  that  there  never  was  a  convoy  from  the  port  of 
London.  And  in  a  somewliat  similar  case  (c)  it  was  decided  to 
bo  no  deviation  for  a  vessel  to  depart  from  the  direct  course  in 
order  to  seek  uonvoj,  the  captain  liaving  acted  fairly  and  bond 
Jida.  And  if  a  sliip  duly  sails  with  convoy,  and  after  being 
driven  liack  tu  port  sails  subsequently  without  convoy,  there  ia 
no  lircttch  uf  warranty  (</). 

With  respect  to  sailing  instruction*,  in  Vielaria  v.  CUtve  {e\ 
where  the  vessel  insured  was  captured  shortly  after  joining  the 
ouiivoy,  it  was  conteuded  on  behalf  of  underwriters  that  there 
had  been  a  breach  of  warranty,  inasmuch  as  at  the  time  of  the 
capture  the  vessel  had  obtained  no  sailing  instructions.    But  as 

(i)  3H.Blsok.JSl.  )'•;«■  alt«D«Oarf7r.aaKget.Silied.Puk'aIiuoe.,TU. 

(a)  lettnjv  r.  Lcgendn,  3  hsr,  320, 
(i;  -J  S«Ui.  Hi. 

(r)  Uordi>D   r.  ittalej,  3  Stra.  I'.'iid.    Sec  alao  ovmb  cittd  in  Amonld's 
IiuDs.,  SUi  vd.  p.  501,  aott. 
(rf)  Ltiag  t.  Glavcr.  S  Tnont.  19. 
{'}  3Stts.  12S0. 
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it  appeared  tliat  there  had  been  uo  default  of  the  nioater  i 
seeking  such  instructions,  and  that  the  failure  to  obtain  thsm 
was  actually  due  to  violence  of  the  weather,  judgment  was  given 
for  the  plaintiff.  In  a  case  where  failure  to  join  convoy  or  to 
obtain  the  nwesaary  sailing  orders  is  attributable  to  neglect  or 
default  un  the  part  of  the  master,  the  undertrriter  will  be  dia- 
charged  {f). 

In  Witliamt  V.  Shee{g),  where  a  vessel  stopped  behind  to  com- 
plete her  loading  instead  of  leaving  with  the  eonvoy,  this  was 
held  to  be  a  deviation  which  voided  the  policy.  Where  a  vessel, 
however,  becomes  separated  from  convoy  by  starm,  and  ia 
captured  whilst  out  of  the  direct  course,  but  seeking  to  resume 
it,  the  underwriters  are  not  tUscharged  (A). 

In  Chrittie  v.  Sicretan  (i),  the  broker  stated  that  the  ship 
would  sail  under  convoy,  and  this  representation,  in  the  absenco 
of  evidence  of  further  conversation  on  the  subject,  was  held  to  be 
binding. 

"  Cables  cut  away  or  anchors  slipped  to  avoid  being  separated 
from  convoy  are  not  the  subject  of  general  average  contribution 
in  this  countrj',  though  they  are  ho  on  the  continent,  and  in  the 
opinion  of  Mr.  I'hillips  it  would  be  so  in  the  United  States"  {j), 
Espenses  consequent  on  waiting  for  eonvoy  are  not  ordinarily  to 
be  treated  as  genera!  average,  but  if  tbo  circumstances  be  such 
as  to  make  the  delay,  or  the  [irolection  of  a  man-of-war  an 
exoeptional  necessity,  the  cose  would  apparently  be  otherwise  {k). 

Under  the  Clonniy  Act  of  1 798,  now  expired,  stringent  pro- 
vlaions  were  uiado  iiguinst  sailing  without  convoy,  1oa\-iug 
convoy,  sailing  without  proper  signalling  Hags,  omiitiug  to 
destroy  sniliug  instructions  in  the  face  of  imminent  risk  of 
capture,  Ac.  It  might  he  supi)Osed  that  a  penalty  for  wilfully 
leaving  convoy  was  n  superfluous  provision,  but  naturally  the 
speed  of  the  convny  would  be  reduced  to  the  capacities  of  the 
dull  sailers,  and  there  is  always  a  temptation  fur  the  mnetor  of  a 

(/]  Tuylor  t.  WoodneM,  Pirk**  Iiuop.,  Bili  «d.  p.  TOT.  ' 
(f }  S  QfUnp.  469. 
'  [A]  HamngtoD  r.  Hilkeld,  Pnrk'n  Iiijw«.,  8th  ed.  p.  G3S. 

(i)  8  T.  R.  192.  I 

{>)  Anumld'*  Iukc.,  Sih  cd.  p.  S3U. 
(t)  Jkid.  tH4. 
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fast  Tesaol,  impatient  of  the  slow  pro^ss  made,  to  spread  all 
sail,  and  set  the  risk  of  capture,  on  the  one  hand,  against  the 
pertain  advantage  of  being  first  in  the  market,  with  the  saving 
of  wages  and  provisions,  on  the  other. 

The  Naval  Prize  Act,  I8G4,  §  4G,  provides  that  if  any  penon, 
while  in  command  of  a  ship  under  conroy,  wilfully  disobeys  the 
commands  of  the  commander  of  the  convoy,  or  without  leave 
deserts  the  oonvoy,  he  &hall  be  liable  to  a  penalty  not  exoeeding 
600/.,  and  imprisonment  not  eKceetUng  one  year,  (  i'idt  Appendix, 
p.  449.) 

In  Amould's  trentiae  on  marine  insurance  (f)<  ^^  following 
are  enumerated  as  being  the  five  requisites  essential  in  respect 
of  the  warrunly  to  sail  with  convoy,  viz. :  (1)  Tlie  sailing  must 
be  with  the  regular  convoy  appuiuted  by  government;  (2)  from 
the  place  of  rendezvous  appointed  by  government ;  (3)  it  must 
be  convoy  fur  thtt  viiyagu  ;  (4)  under  proper  sailing  instructions 
received  from  the  officer  in  oonuuand  ;  and  (5)  the  vessel  must 
depart  with  convoy,  and  continue  with  it  till  the  *nd  of  tlie 
Toyage,  unless  separated  by  necessity  (m).  But  the  proj>osition 
that  the  vcsssel  must  continue  with  convoy  to  the  end  of  llie 
Tuyage  should  be  read  in  conjunction  with  D'Jiyuino  v.  BtrKteke, 
mcntioued  above. 

It  may  be  convenient  to  observe  in  this  place  that  crew's 
wages  and  provisions  whilst  a  vessel  is  awaiting  convoy  or 
change  of  convoy,  or  whilst  taking  refuge  in  port  in  order  to  avoid 
imminent  risk  of  capture,  are  not  recoverable  in  general  averago. 
Seeing  that  such  delays  may,  however,  be  on  oi^^sion  indefinitely 
prolonged,  this  contingency  will,  no  doubt,  be  kept  in  view  by 
shipowners  when  entering  u[Mm  contracts  of  alfreightmeul. 

Rettr-v  kob  Arbival  :  for  8ailiso, — witu  Convoy. — In  Simond 
V.  Sos/dfll  {n),  an  insurance  had  been  effected  on  sugar  from 
Grenada  to  Loudon,  "  to  return  eight  per  cent,  if  the  tJiip  saila 
with  convoy  and  arrives."  The  vessel  having  got  aground  in 
the  Downs,  some  of  the  sugar  was  washed  overboard  and  other 
waa  damaged.  The  underwriters  claimed  that  no  return  was 
due  in  respect  of  Uio  value  of  the  sugar  which  did  not,  within 


(I)  Jtlh  ad.  p.  60S. 

t«i)  Bui  Ma  w  la  (A),  D'EqoIao  f 

(m)  Dtrng.  Hi. 
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the  meaning  of  the  policy,  arrive.  Lord  Mansfield  decided  that 
the  clause  muel  lie  lield  to  refer  to  tlie  arrival  of  the  ship,  and 
not  merely  of  the  cargo.  If  it  had  been  meant  that  no  return 
should  be  made  unless  nil  the  goods  amved  la/e,  the  clauao 
should  have  been  "  ....  if  the  ahip  arrive  uiilh  all  tha  goods" 
or  " ....  if  the  ship  arrive  tafely  with  all  the  goods."  "It  ia 
amazing,"  said  the  learned  judge,  "  when  additional  datieoa 
are  introduced,  that  the  merchants  do  not  tuku  some  advice  in 
framing  them  or  bestow  more  consideration  upon  them  them- 
selvos.  I  do  not  recollect  nu  addition  made,  which  ha6  not 
created  doubts  on  the  oonstructtou  of  it."  In  this  case,  however, 
as  in  others,  the  amhigiiity  was  in  favour  of  the  mercliauts  ;  for 
the  rule  of  law  is  in  parallel  cases  to  consti'ue  such  ambiguities 
of  criQslructiou  against  the  grantor  of  the  contract. 

In  anotlier  case  (o),  where  a  similar  clause  had  been  employed 
in  an  Insurance  on  freight,  and  the  vessel  was  captured,  and 
eubse(]^uently  re:mpturod  oud  delivered  up  against  payment  u( 
salvage,  the  Court  gave  a  similar  judgment,  ordering  payment  of 
return  on  the  whole  amount  insured.  If  the  clause  waa  in- 
tended to  bear  the  meauing  which  the  underwriters  claimed  for 
it,  the  Court  observed,  it  should  have  had  added  to  it  "safely 
from  the  enemy,"  or  some  such  words. 

"  Every  arrival  of  the  ship  at  her  port  of  destination,"  said 
Ijord  Konjon,  "would  not  be  an  arrival  within  the  fair  con- 
struction of  this  memorandum  ;  such,  for  instance,  as  on  arrival 
in  the  posaesaion  of  nu  enemy  at  a  neutral  port  ;  or  an  arrival  at 
her  port  in  Kuglond  as  the  property  of  other  ])er80na  after  m 
capture.  But  in  order  to  satisfy  the  meauing  of  the  mcniu- 
randum,  it  should  bo  an  arrival  at  her  destined  port  in  the 
course  of  her  voyage."  In  Ilorncanth  v.  JlaitortA  [p),  tlie  ship 
had  arrived  but  was  cupturi'd  in  port  before  her  disrhurge  was 
completed.  The  policy  contained  a  returu-dause  as  aliovo,  and 
the  underwriters  were  held  liable  for  the  returu,  notwithstanding 
their  pa,i~ment  of  total  loss.  In  another  case  ( j),  however,  whero 
it  waa  provided  that  a  return  sliould  hu  made  "  for  convoy,"  tind 
the  assured  claimed  the  return  as  well  us  a  total  \nea,  it  was 


(u)  AguilBr  r.  Boigen,  '  T.  B.  4!I. 

(;<)  a  UoriiliaU'B  Idww.,  dSI.    Sm  alKi  DolKlcuih  r.  Broukc,  15  Eut,  S 

[^;  Liiufrhom  r.  AUnutt,  4  Tsont.  511. 
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lound  by  the  jury  that  no  return  waa  due,  on  the  ground  thut 
the  aasured  "  httd  a  right,  in  case  of  a  total  loss,  to  add  the  whole 
amount  of  the  premium  to  hia  invoice  and  so  would  n'oover  it  in 
that  eliape,  iadudod  in  the  total  loss," — a  proposition  which  seems 
U>  rail  fur  some  osplanation  (*■). 

If  a  return  (or  aoiliug  with  convoy  bo  stipulated  for,  and, 
owing  to  breach  of  wartiinty,  *.y.,  sailing  out  of  date(»),  the 
jiolicy  become  inrnlid,  the  return  will  apparently  be  recoverable, 
notwithstanding  that,  as  in  the  case  cited,  a  local  risk  before 
Bailing  has  been  incurred  under  the  policy. 

In  Slrrenioa  v.  Snow  [I),  wheo'e  the  voyage  was  from  London 
tu  Httlifiix,  Nova  Scotia,  warranted  to  depart  with  eouvoy  from 
Portsmouth,  and  the  vessel  arrived  at  I'ortsniimlh  after  departure 
of  the  convoy,  llw  underwriter,  wlio  refuswl  to  contiuue  the 
insurance,  wau  ordered  to  make  a  reluru  uf  premium  in  respect 
of  the  risk  not  run  by  him.  "These  contracts,"  said  Lord 
Mansfield,  "are  to  be  takea  with  great  latitude;  the  strict  letter 
of  the  contract  ia  not  to  be  so  much  regarded  as  the  object  aud 
intention  of  it."  Kquity  implies  a  condition  "that  the  insurer 
shall  not  receive  the  price  of  running  a  risk,  if  be  run  noue." 
"  Wherever  there  is  a  coulingeacy  in  the  voyage,  the  risk  may 
be  divided  "  (ii)-  But  the  principle  afRrmed  by  Lord  MnnsBehl 
is  not  to  be  applied  in  a  case  where  a  vesfiel  has  been  insurtid  for 
twelve  months,  and  is  captur<.>d  shortly  after  the  making  of  the 
contract(x].  And  wh«re  the  insurance  is  "at  and  from,"  and 
the  risk  is  entire,  nu  return  a  idaiuable  (y). 


(r)  Thv  friUuvinir  ia  the  iiuitnm  nf  Llnj-il's  in  rrapont  of  ■  pnivi 
retain  of  premiiun  "  and  amvat  "  ; — 

"When  tbo  vurdH  'aiid  airirkl '  follow  die  itlipuJatiun  fur  a  n 
premium  un  a  polirj  on  goods,  tlio  partioolar  avora^,  but  not  tlu 
oharK«.  U  dalantcd  from  tbo  amouot  iiuutr^  to  arriTD  at  the  am 
which  tlio  Mturn  i*  taken."  Xipart  at  la  thi  nultmt  g/  JJoyd't.  >in« 
Ameialim  »/  Atmfr  A^Mtltrt. 

(•]  Mejxr  r.  Ureipwa,  3  Tktag.  iOi;  ami  ht  .4m-iu1d'a  Itwn-., 
108&.  DoU'. 

{!)  3  Burr.  1237:  I  Blnok.  315. 

[a]  Gale  r.  HacIicU,  Fark'a  Iiu«.,  8tli  ed.  7ST.  Sk  al»  Lung  t 
4  Hang.  376. 

(»)  Tjri*  ».  FlelchfT,  Cowp.  Gfifi. 

(y]  V'MM  r.  rrall.  f  Cani|>.  39«. 
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In  Ketlner  v.  Le  Afeaurier  {z),  where  the  clause  provided  for 
separate  returus  in  respect  of  portions  of  the  voyage,  "or  ten 

per  cent,  if  with  convoy  for  the  voyage  and  arrives,"  it  waa  held 
that  the  words  "and  arrives"  controlled  the  provision  as  n 
whole.  Therefore,  tho  vessel  having  been  captured  in  the  last 
stage  of  the  voyage,  no  return  was  payable  in  reepeot  of  the 
earlier  stages,  for  which  a  return  would  otherwise  have  been 
claimable.  ^ 

In  Dudley  v.  Duff  {a),  a  return  had  been  provided  tor,  "  if  the 
vessel  sailed  with  convoy  from  the  roast  of  Portugal  and 
arrived."  Ihe  vessel  sailed  under  convoy  from  Oporto  for  the 
general  rendezvous  at  Lisbon,  but  having  lost  the  convoy  before 
arrival  at  the  rendeBVims,  she  ran  for  England,  and  arrived. 
Held,  that  the  vessel  having  sailed  from  some  part  of  the  coast 
of  Portugal  under  convoy  and  arrived,  the  iisaiired  were  entitled 
to  the  return  (i). 

"  Warranted  free  from  Capture." —  Vide  as  to  this  important 
warranty,    jhA  "  Capture,"  pp.  68 — 84,   aapra.     The  clause 
subject  to  ooEsidcrable  variations  (c),  both  in  wording  and  effect. 
The  more  usual  form  runs  as  follows  : — 

"  Warranted  free  from  capture,  seizure  and  detention, 
and  all  the  eonsequenees  thereof,  or  of  any  attempt 
thereat," — or 

"Warranted  free  from  capture,  seizure  and  detention, 
and  from  all  consequences  of  boEtilities  or  warlike  opern- 
tions,  whether  before  or  after  declaration  of  war." 

For  auch  varieties  as  '■  Warranted  free  from  capture  in  port "  ; 
"in  port  of  discharge";  "in  port  of  loading";  "  Warranted  free 
from  confiscation";  "Warranted  free  from  Ammcau  condemna- 
tion," reference  may  be  made  os  above  (p.  81), 

If  a  vessel  insured  free  of  ca])ture  be  seized  and  carried  into 
port  for  adjudication,  and  eventually  allowed  to   resume   her    j 

{:)  1  Eitnl,  396.    And  ten  Locvin  v.  Cormsc,  4  Tsimt.  138,  note. 
[si  Amonld'n  Invco.,  nth  ed.  1UT6. 

(6)  For  b  coEwJdoratioii   of  the  nibjccl  of  Rotam-prcnuain  A;CTer]U]jg 
Toferonue  is  Tmionunciulijd  to  Arooiild's  3fariiie  Iowa.,  £ihed.  pp.  lOST/f  iff. 
[ej   Villi  Owen's  Marioo  luHce.  Notea  and  ClauHf,  Snd  «t.  ji.  19. 
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voyn^,  this  interruption  of  the  voyage  would  not,  according  to 
Seott  V.  Thompion{cl),  be  regarded  as  a  deviation.  In  the  case 
cited,  the  insurance  included  the  risk  of  capture,  and  the  vessel 
was  detained  six  weeks.  The  Court  held  thut  where  the  devia- 
tion was  necessitated  by  i^uperior  force  there  was  no  gronnd  for 
distinction  hetwcen  a  pohcy  confined  to  particular  risks  and  a 
gCDi-ral  policy  enibrating  nil  ri^ks. 

Implied  Warranty  of  Seawortbiiiflas.^ — In  H'eililerburn  t. 
Bell  {t),  where  a  missing  ship  was  found  not  to  liave  been 
efficiently  provided  with  sails,  Ix»r<l  EUenborough  said: — "A 
person  who  underwrites  a  poUey  ujKin  a  vessel  has  a  right  to 
exjiect  that  she  will  be  so  equipped  with  sails,  that  she  may  be 
able  to  keep  up  with  tlie  convoy  and  get  to  her  port  of  destina- 
tion with  reasonable  expedition.  She  must  be  rendered  as  secure 
as  possible  from  capture  by  the  enemy,  as  well  as  from  the  danger 
of  the  winds  and  waves.  But  here  the  vessel  appears  to  have 
been  deficient  in  sails,  on  which  her  speed  might  materially 
depend ;  and  if  so,  tlie  risk  thereby  being  greatly  increased,  the 
policy  never  attacheil."  It  appeared  that  the  sails  for  use  in 
stormy  weather  were  in  good  condition,  but  that  the  maintop- 
gallant  sails  and  studding  sails,  usoftil  in  light  breezes,  were 
rott«n  and  practically  unserviceable.  Kruin  this  case  it  would 
aeem  that  an  equipment  which  will  (ullil  the  implied  warranty  of 
seaworthiness  in  time  of  peace,  may  be  regarded  as  insufficient  if 
there  be  a  liak  of  hostile  capture. 

(rf)  I  B.  &  P.  N.  B.  IBI.     rUf  alw  Atnonld'*  Iiuoe.,  Gth  sd.  p.  e03, 

(t)  \  Camp.  1. 
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'*  On  the  true  principles  of  equity  and  justice,  for  the  sake  of 
that  consensus  indispensable  to  a  contract,  concealment  or  mis- 
representation by  the  assured,  whether  wilful  or  not,  of  any  such 
facts  as  might  reasonably  be  supposed  to  have  influenced  the 
underwriter  in  taking  the  risk  or  fixing  the  rate  of  premium,  will 
avoid  the  policy  "  (o).     The  technical  distinction  between  repre- 
sentation and  warranty,  and  the  general  principles    of  law  in 
connexion  therewith,  need  not  be  entered  upon  here :  for  in- 
formation on  such  points  reference  should  rather  be  made  to 
treatises  on  marine  insurance  generally.  The  obj  ect  of  this  chapter 
is  to  indicate  the  points — other  than  those  relating  to  marine 
insurance   generally,  in  times  of  peace — upon  which   insurers 
should,  in  time  of   hostilities  or  apprehended   hostilities,  give 
accurate  and  full  inforinatiou  to  underwriters. 

Misrepresentation. — In  lieid  v.  Harvey  (i),  where  the  insurer 
knew  that  the  vessel  had  sailed  without  convoy,  and  nevertheless 
secured  as  a  condition  of  the  insurance  a  provision  for  return  for 
sailinj:^  with  convoy,  thereby  leading  the  underwriter  to  believe 
that  there  was  a  prospect  of  her  so  sailing,  this  was  held  to  be  a 
fraudulent  misrepresentation  which  voided  the  policy. 

In  luhcards  v.  Foottier  (c),  where  a  representation  was  made 
that  tlie  ship  was  to  sail  with  convoy  and  a  certain  armament, 
and  this  representation  was  not  substantially  complied  with, 
the  policy  was  held  to  be  void. 

[a)  Arnould's  Iiisce.,  oth  ed.  507. 

[h)  4  Dow'h  Rep.  97. 

(r)  1  Camp.  530.     See  also  Pawwn  v.  Watson,  2  Cowp.  785. 
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"  If,  with  th»  mtention  to  deceive,  thi*  unner  oE  a  aliip  states 
to  the  undorwritor  that  hf  believes  the  ship  to  be  neutral,  know- 
ing nothing  on  thn  nuhjpct,  nnd  having  do  reaaon  to  believe 
either  way,  tho  belter  opinion  would  soem  to  be  that  the  repre- 
sentation, if  false,  would  avoid  the  policy"  (i/j.  "Every  mis- 
repreBentation,"  eaid  Lord  Kldim  in  AViJoW  v.  iriV/(?),  "is  fatal 
to  a  contract  which  is  made  under  such  circumstancos  and  in 
such  a  way  as  to  gaiu  the  confidence  of  the  other  party,  and 
induce  him  to  act  when  otherwiBe  he  would  not." 

In  Sft/moiir  V.  London  ami  Prariaeial  M.  I.  Co.  (/),  iiu  insur- 
ance had  been  effected  on  goods  "  warranted  uo  contraband  of 
war."  The  vessel  was  herself  destined  to  a  neutral  port  on  the 
borders  of  belligerent  soil.  The  int<ircst  insured  was  uiudeiimed 
as  being  actually  intended  for  eneiny  use,  and  the  British  Court 
approved  of  tlio  docinion  of  the  belligerent  pri/o  court.  The 
policy  was  declared  void  on  the  grounds  of  misreprosenlalion  and 
breach  of  warranty. 

In  Maciiowell  V.  Frater{g)  the  assured,  owing  to  an  erroneous 
computation  as  to  dates,  rejireai-'nttHl  the  ship  to  be  safe  in  tlie 
Delaware  on  1 1th  OecemVier.  It  turuMl  out  that  on  the  9th  Do- 
cember  she  had  been  lost  by  running  against  a  ehfraiir  tU  frint 
placed  across  the  river,  and  the  misrepresentation  was  held  to 
have  voided  the  policy. 

In  Christit  V.  Sreretan  (A),  where  the  broker  sjioke  of  the  ship 
aa  an  American,  but  said  he  was  direct©<l  not  to  warrant  any- 
thing ;  this  was  hold  to  be  a  representation  binding  the  assured 
to  have  the  vessel  documented  as  American.  In  another  case  (i), 
however,  where  the  broker  had  stated  to  the  underwriter,  when 
the  insurance  was  opened,  tlmt  the  sliip  was  an  American,  and 
on  closing  the  policy  oliserved  only  that  it  "  was  an  insurance  on 
goods  by  The  Htrmon,"  without  a  word  as  to  tho  national 
character  of  the  ship.  Lord  EUenborough  held  that  the  first 
conversation  had  been  qualified  and  controlled  by  what  followed. 


(i)  Amould's  Inaoo.,  fith  vd.  S20. 

M  3  Dow'«  P.  C.  283. 

(/)  4)  L.  3.  C.  P.  193 ;  and  p.  199.  ntpr: 

(f)  Dang.  347,  2110.    Sm  b1>k>  Amot  r.  Slemrl.  h  Dow,  374. 

(A)  II  T.  R.  I9S. 

(J}  Dawmn  r.  Attf,  7  Eut,  SCT. 
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and  that  tie  ship  was  not  represented  to  be  an  Amerieixn  so  as 
to  require  doeumentB  of  nationality.  (See  Arnould's  Insuronoo, 
5th  imI.  p.  540,  note,  for  the  learned  author's  comment  on  this, 
as  he  colls  it,  reuiurkalile  decision.) 

In  Wiiolmer  v.  Muilman  (Al,  where  the  insurance  was  effected 
with  the  warrftuty  "Neutral  ship  and  property,"  the  intereat 
bi-ing  in  (act  not  neutral,  the  policy  was  held  to  be  void,  though 
the  lus!!  was  due  to  perils  of  the  sea.  For,  the  fact  that  the  loss, 
in  parallel  canes,  is  in  no  way  connected  with  tlie  circumstances 
of  the  warranty  or  misrepresootation,  is  not  material.  And  thia 
ia  BO  whether  the  misroi.ireeentation  he  wilful,  or  whether  it  bo 
due  to  ignorauce,  accident,  or  mistake.  A  mifireprescntation,  if 
frauduk'ntly  made,  whether  it  be  material  or  not,  will  void  the 
policy.  This,  however,  will  not  be  so  if  the  representation, 
though  not  strictly,  be  substantially  fulfilled,  where  there  is  no 
moral  fraud  (f).  But  a  warranty  must  be  in  all  cases  strictly 
complied  with(ni). 

Concealment. — "  Concealment,  in  the  law  of  i 
suppression  of  a  material  iiict  within  the  knowledge  of  one  of  the 
parties  which  the  other  has  not  the  means  of  knowing  or  is  not 
presumed  to  know.  A  material  fact  in  tliis  connexion  ia  one 
which,  if  communicated  to  the  other  of  the  parties,  would  induce 
him  either  to  retrain  altogether  from  the  contract,  or  not  to  enter 
into  it  on  the  same  terms  "  (n). 

If  a  person  intending  to  insure  should  receive  a  report  of  such 
a  nature  as  to  materially  aHect  the  risk  to  be  covered,  he  must 
uci|uaint  the  underwriter  with  it.  Otherwise  the  insurance  may 
lie  held  void  on  the  ground  of  the  i-oncealment,  even  though  the 
report  subsequently  prove  to  be  unfounded  (o). 

"The  assured,"  said  Lord  Mansfield  in  Carttr  v.  Boehm  (/>), 
"  need  not  meutJon  what  the  underwriter  ought  to  know ;  what 

[k)  3  Borr.  1419;  1  Black.  427.     See  also  osaes  cited  in  note,  Amonld'a 
laaet.,  Sib  cd.  fiU :  and  FenuuiJm  v.  D>  Casta,  Pwlt's  Insoe.,  8th  ed.  40T. 
{/)  pBWBon  r.  WatMU,  2  Cowp.  T8S. 
(■)  Do  Hahn  r.  H«rtley,  1  T.  B.  3tS. 
(■)  AmouU's  Idwv..  itb  ti.  S(6. 

(a)    i'vlfi-Mnen  dteA  lu  Amould'o  Inwi'..  iitb  ol.  £03,  t 
("i  S  B'liT.  l!itt.i ;  1  BInrV.  R.  nn. 
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he  takes  upon  himself  the  knowledge  of;  or  what  he  WMTea 
bdiug  informed  of,  ,  .  .  The  undenvriter  is  hound  to  know  ev6i7 
cauMe  which  may  occasion  political  perils;  from  the  rupture  of 
statoe,  from  war,  and  the  various  opcratiouH  of  war."  This  was 
an  insurance  on  a  so-calU'd  fort  in  Sumatra.  On  its  hcing 
captured  by  a  French  ship  of  war  the  an<lerwriter8  objected  tliat 
thoy  had  not  been  infomied  of  its  deficiency  of  detunsive  powor, 
and  that,  owing  to  certaiu  oircumataucea,  the  French  might  seek 
to  take  it.  The  Court  held  that  the  underwriters,  having  asked 
no  questions,  took  upon  themselves  the  knowledgt>  of  the  state  of 
the  place ;  and  that  the  chances  of  the  French  making  a  visit  to 
it  were  a  matter  of  mere  sjieuulatiou.  Judgment  for  the  pl&intiff. 
In  the  above  trial  the  learned  judge  obeervt-d  that  in  the  case 
of  an  insurance  on  a  privalwr,  tlie  luidcrwriter  need  not  to  bo 
told  of  the  secret  enterprises  contemplated.  For  frotu  tlie  naturo 
of  the  contract  he  waives  this  infonimtioii.  But  "any  circum- 
stance within  Iht^  knowledge  of  the  assured,  and  not  equally 
within  the  knowledge  of  the  nnderwriter,  which  affects  the 
national  character  of  the  subject  insured,  and  therefore  exposes  it 
to  capture  or  detention,  must  be  disclosed  to  the  underwriters"  (^). 
But  iguorancQ  of  an  exceptional  circumstanoc,  though  material  to 
the  risk,  will  apparently  excnse  the  assured  in  respect  of  his 
failure  to  communicate  snch  information  to  the  underwriter. 
As  where  a  vessel  insured,  warranted  Portuguese,  was  condemned 
by  a  French  Court  on  the  ground  that  she  carried  an  English 
supercargo,  contrary  to  a  recent  French  ordinance,  of  which  the 
ineurer  and  the  underwriter  were  both  ignorant  (r),  "  If  both 
parties  were  ignorant  of  the  ordinance,"  said  Lord  Uansfield, 
"  the  underwriter  mu»t  run  all  risks.  It  must  be  a  fraudulent 
concealment  of  circtunstances  that  will  vitiate  a  policj-,"  In  the 
United  States  it  has  been  held  that  new  or  shifting  ordinances  of 
foreign  states,  by  which  the  proper^  is  exposed  to  seizoro,  must 
bo  disclosed  to  the  underwriter  if  the  insurer  knows  of  them ;  for 
the  underwriter  cannot  be  presumed  to  be  neeessarily  aware  ot 
such  ordinances  (*).  And  in  the  same  country  it  has  been  held 
that  failure  to  disclose  that  the  property  insured  belongs  to  a 

(;}  AmonU's  InscB.,  hit  td.  GSO. 

(r)  JSmjner.  Wnltiv.  Puk's  Iniice.,  gtlied.431. 

{«)  n*  CMM  iitti  Anoold'a  IiiMS.,  eth  ed.  GflO. 
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house  established  and  doing  business  in  a  belligerent  state  will 
defeat  an  insurance  effected  in  a  neutral  country  "  for  wbom  it 
may  concoru."  Also,  that  not  disclosing  that  enemy  property 
embarked  in  a  neutral  ship  has  been  covered  as  the  property  of  a 
neutral,  is  a  material  concealment  (/), 

According  to  iVmoiild(u),  if  it  be  the  established  custom  for 
vessela,  in  order  to  deceive  the  enemy's  cruisers,  to  sail  on  certain 
voyages  with  false  papers,  it  is  unnecessary  to  specially  commuui- 
oftto  the  fact  to  the  underwriter  when  proposing  insurances  on 
eueh  voyages.  The  decisions  on  which  the  learned  author  reliea 
in  support  of  this  proposition,  however  {I'lanchi  v.  Fletcher,  1 
Doug.  251,  An.  1779;  Barmwdl  v.  Church,  1  Caine,  217,  An. 
1803),  seem  to  be  at  variance  with  the  later  judgmeutB  in  Ilomeyer 
V.  Lashinglon  and  Foniin  v.  Osicell,  cited  on  p.  231,  supra. 

In  Bala  v.  l{eicill{x).  The  Georgia,  a  notorious  Confederate 
cruiser,  after  being  laid  up  for  some  time  at  Liverpool,  was  sold 
to  the  plaintiff  at  public  auction,  and  converted  by  him  into  a 
merchant  ship  (y).  The  circumstances  were  well  known  at  the 
time,  but  plaintiil,  when  effecting  the  insurance,  did  not  call  the 
underwriter's  attention  to  thum.  It  was  admitted  that  tho  fact 
of  the  vessel  having  been  in  the  Confederate  mihtary  service, 
which  rendered  her  liable  tn  be  seized  by  the  United  States 
Goverument,  was  a  circumstance  material  to  the  risk.  The 
vessel  waa,  immediately  on  leaving  Liverpool,  seized  by  a  Federal 
war-ship  and  condemned.  It  was  found  by  tho  jury  that  the 
underwriter,  when  accepting  the  risk,  was  not  aware  that  the 
vessel  had  the  above  antecedents,  though  he  possessed  abundant 
means  of  identifying  her.  The  Court  held  that  the  plaintiff  waa 
not  excused  from  communicating  to  the  underwriter  the  above 
material  fact,  and  that  the  insurance  was  consecjucntly  void. 

In  Sawlell  v.  iourfon  (:),  it  was  decided  that  if  a  vessel  bo 
Boihng  without  convoy,  and  be  not  within  the  exception  of  tho 
convoy  statutes,  this  is  a  material  circumstance  to  be  disclosed  to 

[()   ride  Clues  cit*^,  Aniould's  Insce.,  6th  ed.  SCO. 

(h)  Ihid.  607.  (z)  L.  R.  2  Q.  B.  GSfi. 

(y)  With  n-ferenon  l«  iiui'h  a  mlo  it  aaj  be  renuTkdd  that  on  S  Sept.  Hit, 
B  tuiUfi(>iUion  'wuB  iffiuod  thnt  nci  ihip  uf  trar  brliitigiiig  la  dtbcr  of  Uu) 
Araericitn  coinbabuits  ihoulil  bn  nUciwcd  In  enlf  r.  remain,  or  bo  in  any  Britiih 
port  fur  tlio  [mrpow  ot  bemg  diiiniKiitltd  or  aultl.     Si  State  Papen,  SfiO. 

(t)  S  l^ant.  36S. 
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the  uoderwriter.  In  this  case  the  policy  cxpronsly  gnvo  loare  to 
eeek,  join,  and  excliangn  eonvo^',  and  tliu  unilcr writer,  in  (frtmt- 
ing  it,  remarked  that  a  Teasel  (^  the  same  name  vaa  ivport^'d  U> 
be  sailinj^  without  uunvoy.  Subsequently  the  bruk^r  wan  in- 
formed  by  his  priuoipol  that  the  report  relat«Hl  in  fail  to  the 
Tcssel  insured,  but  he  failed  to  acquaint  the  undenrritor  with 
this  inforniation,  and  it  was  held  that  the  fact,  buing  material, 
should  have  been  bo  communicated. 

In  Da  Cotfa  v.  Seandret  [a),  where  an  owner  insured  bis  ahip 
on  hearing  a  report  that  a  vessel  resembling  it  hod  been 
captured,  and  did  not  camiuuiiioato  thia  report  to  liia  under- 
writer :  in  DurrtU  v.  Bederlry  (4),  where  the  owner  of  a 
privateer,  having  heard  it  rumoured  that  some  French  frigates 
had  made  a  capture  which  miglit  well  bo  his  vessel,  caused  her 
to  be  ineured  without  mentioning  in  bis  order  for  the  insurance 
the  rumour  and  relative  facts ;  and  in  Btekihtraitt  v.  Saigror»{<:'), 
where  the  plaintiff  concealed  from  his  underwriter  that  he  had 
received  informatioo  that  two  or  three  French  privateers  were  in 
the  neighbourhood  of  the  Capo  of  Good  Ilope,  thus,  apparently, 
constituting  special  danger  to  his  vessel;  the  oonoealment  was 
held  to  be  fatal  to  the  policy. 

In  Campbell  v.  Innet  (rf),  there  being,  as  it  would  seem,  a 
prospect  of  hostilities  between  this  country  and  the  United  Stati>s, 
an  insurance  was  effected  on  a  ship  from  London  to  America 
"  against  all  risks,  American  capture  and  seizure  included." 
After  the  vessel  had  sailed,  information  wns  received  that  tho 
American  Government  had  declared  war,  and  on  tlie  vowel 
arriving  at  her  destination  she  was  seised  under  a  mimicipal  act 
prohibiting  the  importation  of  British  goods,  tho  owner  being, 
as  it  proved,  an  American  subject.  It  was  decided  that  this  foot 
OS  to  ownnship,  being  material  to  the  risk,  should  liave  been 
communicated  to  the  underwriter,  for  whom  judgment  was  given 
accordingly. 

With  respect  to  the  carriage  of  contraband  of  war,  the  fact 
that   an    insurance    on    neutral   goods  is   intended  to  include 


(b)  3  Pivn.'  Wnu.  ITO.     fi^  sI«o  Smunon  r 
{*)  Holt.N.P.  M3. 

[c)  Cit4id  in  3  Titunt.  41. 
(rf)  4  B.  &  A.  4S3. 

tlD3 


Foummaiu,  2  Stn.  11S3. 
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contraband  articles  being  tuatoriol  to  tho  risk,  it  maet  be 
communicated  to  the  underwriter  Then  the  insarauce  is  propoeed 
to  him.  Or,  failing  such  express  communication,  it  must  be 
shown  that  the  underwriter  might  roasonahly  be  presumed  to 
know  the  uaturo  of  the  trade  engaged  in  (f ). 

In  Uobbs  T.  Itenning  {/),  a  veaael,  T/ie  Pclerhoff,  was  bound 
from  Ijondon  to  Matamoraa,  a  neutral  port  on  the  borders  of  the 
Confederate  territory.  There  was  no  warranty  against  contra- 
band, and  the  goods  were  condemned  in  a  Federal  prizo  court  as 
being  contraband  of  war.  The  British  court  held  that  the  goods 
were  not  by  tlie  law  of  nations  contraband  of  war  although 
unlawfully  confiscated  as  such;  that  there  was  no  concealment  on 
the  part  of  the  assured,  and  that,  tho  inBurance  being  against 
capture  (lawful  or  unlawfid),  the  underwriters  were  liable. 

In  the  United  States  it  was,  at  the  dose  of  last  ceatuiy,  held 
that  an  insurance  on  "all  kinds  of  lai^-ful  goods"  covers 
contraband  articles  {g).  But  the  Courts,  in  thus  deciding,  laid 
some  stress  on  the  circumstanco  that,  if  this  were  not  so,  some 
similar  case  would  doubtless  have  been  decided  in  the  British 
Courts;  and,  since  then,  tho  latter  Courts  have  decided,  in 
effect,  that  this  declaration  of  the  law  must  be  qualified  as  above 
explained. 

Similarly,  if  it  be  intended  to  attempt  a  breach  of  blockade, 
in  order  to  render  the  insurance  valid  the  underwriter  must 
either  be  expressly  informed  of  such  intention,  or  else  it  must  be 
shown  that  the  fact  was  within  bis  knowledge  when  he  entered 
upon  the  insurance  (A), 

If  the  imposition  of  a  foreign  embargo  or  municipal  prohi- 
bition should  affect  the  interest  proposed  for  insurance,  the 
underwriter  must  be  acquainted  accordingly  (i). 


(«)  Anmild'a  Inaoc.,  Sth  *d.  699 ;  fiantUiima  Trinidad,  7  Wheal.  J83 ;  St 
parU  ChiTuae,  Ii  n  Oruebrook,  34  L.  J.  Bkcy.  17,     Vide  alaa  p.  387, 

(/)  17  C.  B.  SIS ;  a*  L.  J.  C.  P.  117 ;  ani  p.  IS6,  lupra. 
(jf)   nd*  SttoK  r.  teie,  and  JaM  V.  MmtlaHier,  p.  ias,nipra. 
(A)  P.  113,  Kpr: 
(•)  AmoDld'a  Insce.,  Gth  ed.  6B2. 


(    ^05    ) 


VOID  INSURANCES. 


Aui  insurances  on  voyagos  expressly  prohibited  by  the  ooimnMi» 
statute,  or  maritinio  law,  or  wliich  contravene  tlie  war  policy,  of 
the  country  of  the  insurer,  are  Toid  ab  inillo.  For  the  purposes 
of  this  work,  howevor,  consideration  of  thp  subject  may  be 
ccinfinod  to  its  rotation  to  a  condition  of  war,  "WTierc  a  voyage 
is  illegal,"  said  Tindal,  0.  J.,  in  Redmond  t.  Sm%th{a),  "an 
insurance  upon  it  is  invalid,  for  it  would  bo  singular  if,  the 
original  contract  being  invalid  and  incapable  to  be  enforced,  a 
coUatera]  contract  founded  upou  it  could  be  enforced." 

Trailing  with  the  enemy  being  illegal  unless  expressly  licensed, 
iosurnnces  to  protect  such  trade  will  ctnset^ueutly  be  also  void. 
This  has  already  been  explained  uuder  the  head  "  Prohibition  of 
Trade  with  the  Eneuiy  "  (A).  If  the  trade  be  expressly  licensed, 
the  licence  must  be  granted  by  the  proper  anthnrity,  and  it  must 
be  strictly  complied  with,  otherwise  the  voyage  will  be  illegal, 
and  any  relative  insurance  void  [c). 

Engaging  in  the  enemy's  privileged  trade — that  is,  in  any 
trade  con6ned,  in  tiraos  of  peace,  to  the  subjects  of  the  enemy 
country — is  unlawful  unless  permitted  by  proclamation,  and, 
being  unlawful,  insurances  to  protect  such  traffic  are  voiil  ((/). 

Bansom  from  the  enemy  being  prohibited,  no  insurance  can 
be  made  on  ransom-money  (<),  so  long  as  the  prohibition  ia 
maintained. 


|<)  TH.kOt.  46T,  474. 
{!,)  P.  2T3,  ng>ra. 
(f)  P.  289,  tmpm. 
(ri)  P.  343,  tupn. 
\f)  P.  104,  «vra. 
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If  the  osportation  or  Importation  of  oertain  ardcles  be 
declarud  prohibited,  insuraoues  ou  goods  eliipped  contrary  to  the 
prohibition  will  uocossarily  he  void  (/). 

InsuranceB  against  British  capture  or  embargo,  or  on  enemj* 
property,  lieiug  contrary  to  the  national  war  policy,  are  illegal 
'  and  void  (y), 

Inaurances  are  also  void  on  trades  or  voyagee  prohibited  hy 
law  or  proclamation  in  this  country.  Thus,  in  Johnson  v. 
Sttllon(/i),  where  an  insurance  had  been  effected  on  goods  from 
London  to  New  York,  and  it  proved  that  one-half  of  the  cargo, 
including  the  goods  insured,  was  shipped  without  licence,  tdl 
unlicensed  trade  with  New  York  having  been  eipressly  pro- 
hibited, the  voyage  was  hidd  to  be  illegal,  and  the  inBuranoe 
consequently  void. 

But  if,  aa  in  the  exceptional  case  of  Atkinton  v.  Abbolt(_i), 
there  be  no  intent  to  evade  a  prohibition,  the  voyage  will  not  ba 
held  illogal,  though  involving  the  paj-mont  ot  a  penalty.  In 
this  case,  clearances  to  a  Banieh  port  having  been  prohibited, 
the  vessel,  with  intent  to  supply  the  British  fleet  with  provisions, 
had  sailed  under  a  false  olearanco  to  a  neighbouring  neutral 
port. 

If  a  voyage  be  one  and  entire,  the  whole  ia  rendered  illegal 
by  an  illegality  at  the  commencement  or  in  the  course  of  the 
voyage.  For  illustrations  in  this  connexion,  reference  may  be 
made  to  Amould's  Insurance,  5th  ed.,  pp.  676 — 079.  In  the 
Bome  valuable  treatise,  pp.  673 — 680  and  1061-5,  the  questioa 
is  discussed  as  to  return  of  premium  in  respect  of  illegal  in- 
fiurauces  generally. 

if)  P.  308,  aipra. 

(s)  Pp.  37S,  30a,  lapra.  Coneequantlf,  Buch  a  olauso  as  Uio  fallowiog 
would  invalMate  any  policy  in  which  it  was  incorponited : — 

"  Agaiut  aU  war  ruk«  whateocror,  inoludiag  Britiah  na  well  Ba  taniga 
capture,  oeiziin?,  and  detention,  and  the  oonaequimcca  of  any  attempt  thoreat, 
u  well  aa  bj  any  vessels  of  war,  lettets  ol  marque,  privateent,  or  pirah'*." 
Uweti'fi  Marine  IiuKe.  Notes,  3ud  cd.  p.  21.     tide  also  on  p.  12,  mpra,  note. 

(A)  1  Dong.  26t. 

[i)  11  Kant,  136. 


(    -ior    ) 
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"  Pkize,"  said  Sir  W.  Scott  in  Th«  EUebe  (*),  "  it,  altogether  a 
creatuK  of  the  Crown.  No  man  has,  or  can  have,  any  interest 
hut  what  he  takes  as  the  mere  gift  of  the  Crown ;  beyond  the 
extent  of  that  gift  he  has  nothing."  In  the  same  case  thti  Court 
decided  that  up  to  the  period  of  final  cxindemnation  by  the  Court 
of  Admiralty,  the  Crown  could,  by  virtue  of  its  prerogative, 
restore  ii  prize  to  the  enemy  from  whom  it  had  been  captured, 
without  any  reference  to  the  captors ;  though  th<ise  inatanoeH 
wore  of  rare  occurrence,  and  rightly  eo.  "  A  capture  at  sea," 
said  the  same  learned  judge  in  Thr  I{ebekah{l),  "made  by  a 
force  upon  the  land  ....  as.  if  a  ship  of  the  enemy  was  com- 
pelled to  strike  by  a  firing  from  the  castle  of  Dover  ....  that 
ship  would  he  a  droit  of  Admiralty,  and  the  garrison  must  be 
content  to  take  a  reward  from  tlie  bounty  of  the  Admiralty,  and 
not  a  prize  intereet  under  the  king's  proclamation."  On  the  out- 
break of  war  it  is  usual  for  a  prise  proclamation  to  bo  issued, 
ordering  reprisals  on  the  enemy's  ships,  goods,  and  eubjeota,  and 
declaring  that  the  proceeds  of  proper^  bo  eeized  by  the  ships  of 
war  ahall  be  for  the  benefit  and  encouragement  of  the  ofiScers, 
seamen,  and  marines  on  board  tha  Teasels  effecting  the  capturcw, 
after  final  condemnation  as  lawful  prise  of  war.  "  In  all  oaaea  of 
priie,"  OS  Sir  W.  Scott  expressed  it,  "the  words  of  the  royal 
proclamation  are  the  title-deeds  of  flag  officers,  and  no  naval 
officer  can  by  hiw  claim  an  intere«t  in  prize  unless  it  falls  clearly 
within  the  provisions  of  the  proclamation  in  force  for  the  time 


[*)  6  Rob.  IBl. 


(']  1  Bob.  MS. 
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being"  (m).  The  Prize  Prodamfttion  iesuwl  in  IS54  makes 
special  proviBion  for  the  case  where  a  capture  is  duo  to  the  eon- 
joint  action  of  the  land  forces  nad  sen  forces,  or  to  the  fleet  in 
conjunction  with  the  Teaeols  of  an  ally ;  but  dt-claros  that  in  other 
casea  the  net  procooda  of  property  captured  and  condemned  phaU 
bo  for  the  offieera  and  men  manning  the  capturing  voaBela,  or 
veeaels  adjudged  to  be  joint-captors  therewith.  The  shares  of 
prize-money  attaching  to  the  several  ranks  and  grades  of  cfEoers 
and  men  are  set  forth  in  detail,  beginning  with  flag  ofiiMr  or 
commodore  and  ending  with  the  ship's  boye  and  aupemumerariea ; 
and  the  title  to  sliare  in  the  prize  is  elaborately  dealt  with 
generally.  The  Prize  Act,  1864  (n),  deals  with  the  various 
questions  arising  in  connesioQ  with  prize  captures,  bat  the 
ftpportionment  of  prize  proceeds  is  left  to  be  the  subject  of 
proclamation  on  the  outbreak  of  war. 

The  firHt  occasion  on  which  the  question  arose  aa  to  captors' 
right  to  insure  prizes  proceeding  to  port  for  adjudication  was 
that  known  a«  T/te  Omoa  Case  (o).  In  this  cose  a  conjoint  detaeb- 
meat  of  sea  and  land  forces  had  captured  the  fort  of  Omoa,  with. 
two  Spanish  vessels  lying  under  its  protection.  An  insurance 
was  effected  on  one  of  these  vessels  on  behalf  of  the  ofBeers  and 
crews  of  the  naval  detachment,  at  and  from  Omoa  tu  London. 
The  vessel  having  been  lost  on  the  voyage,  a  question  aroso 
whether  the  officers  and  crews  of  the  capturing  veaeels  had  suoh 
an  insurable  interest  as  entitled  them  to  recover.  Two  issues 
wore  raised,  viz. : — (1)  whether  the  sea  officers  had  an  insurable 
interest  under  the  then  Priiso  Act;  and  (2)  whether  possession 
would  entitle  them  to  insure,  upon  the  bare  contingency  of  & 
future  grant  from  the  Crowu.  Lord  Mansfield  decided  as  to  tho 
first,  that  under  the  wording  of  the  Act  the  circumstance  that 
this  was  not  a  capture  by  the  naval  forces  solely  did  not  lessea 
the  right  of  the  navy:  that  wherever  a  capture  had  betm  made 
by  a  King's  ship  or  a  privateer,  the  Crown  had  always  given  a 
grant  of  it  after  coudeuination :  that  in  tliia  case  the  possession 
was  in  the  assured :  and  that  a  certain  expectation  of  receiving 
from  the  Crown  the  properly  captured  gave  tlicm  an  interest  in 


(m)  Miir.  Wnrfaro.  393. 

(n)  Fur  which,  tide  AppcmUi. 

(s)  The  Omok  obw,  Lc  Cnu  v.  ILuiihcti,  Park's  Inauc.. 
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the  arrival.  It  being  thus  decided  that  tho  captors  had  aa 
insurable  iatereet  under  the  Prizo  Act,  a  deciaiou  upon  the 
md  quesUon  became  unnecessary.  But  in  the  subsequent 
I  of  Lvcma  v.  Craic/ord  {p),  Lord  Maastiold's  deduction 
1  the  fact  uf  possession  and  the  contingency  of  future 
int  failed  to  receive  gtmera!  endorsement.  Lord  Eldou  declar- 
ing that  expL'L'tation,  however  well  founded,  was  not  interest, 
and  that  that  which  was  wholly  in  the  Crown,  and  which  it  ivas 
in  tho  power  of  Ills  Majesty  to  give  or  withhold,  could  not 
beloDg  to  the  captors  so  as  to  create  any  right  in  them.  This 
was  the  ci^Iebrntcd  case  where  a  flci't  uf  DiitiJi  merchantmen 
had  bot-n  captured  and  provisionally  ciirriiHl  to  St.  Helena,  under 
an  Order  in  Council  directing  that  all  Dutch  vessels  bound  to  and 
from  the  ports  of  Holland  should  be  brouglit  into  this  country, 
Holland  being  tlien  in  possession  of  tho  armies  of  the  French 
Bepuhlic.  Four  of  the  vessels  thus  seixed  liaviug  lieen  lost  on 
their  way  to  this  country,  a  question  arose  as  to  the  right  to 
insure  them  claimed  by  the  members  of  a  Commission  appointed 
for  tho  diBi)08al  of  Dutch  property  thus  brought  to  England. 
This  case,  which  was  for  more  than  oigbt  years  under  litigation, 
and  in  the  House  of  Lords  gave  rise  to  "one  of  tlie  most 
elaborate  and  ingenious  legal  discussions  ever  raised  upon  a  man- 
time  point  of  law,"  is  discuesed  in  Amould's  Insurance,  Sth  ed., 
pp.  93 — 97.  For  tho  purposes  of  this  work  it  is  sufficient,  after 
this  reference,  to  say  that  the  final  result  of  the  case  must  now 
be  considered  to  be  contained  in  the  judgment  i)f  Lord  Kldon, 
just  montionf>d,  although  liis  I»rJihip's  judgment  was  not  that 
delivereil  by  the  majority  of  tho  House  of  Lords.  And  in  Houlh 
V.  Thomp»on[g),  where  in  consequenoe  of  a  royal  proclamation 
on  the  eve  of  hostilities  with  Deitmark  an  armed  vessel  carried 
into  Lisbon  a  Danish  v<'ssol ;  and  after  declaration  of  hostilities 
the  captors  cfTecled  an  insurance  on  the  vessel ;  it  was  held  that 
tliey  hud  uo  insurable  interest,  as  they  coidd  viaJm  noUiing  as  of 
right.  "  Can  a  man,"  inquired  I^ord  Ellenborough,  "  who  hua 
no  right,  legal  or  equitable  ....  effect  an  insurance  merely 
because  he  has  a  chance  tliat  some  collateral  benefit  may  come 
to  him  if  tite  ship  and  cargo  should  arrive  in  safety?     The  de- 

(f>)  3B.&P.  K.  B.  323;  The  Hoop  mar  •!«>  b«  ntond  to,  t  Bob.  1»6. 
(f)  U  Eart,  431. 
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claration  muat  aver  an  intcreBt  Id  the  subject  inBured,  and  that 
interest  must  be  proved.  And  how  can  it  be  said  that  tbeae 
captoia  havo  any  interost  either  in  the  ship  or  freight,  when  the 
ship  is  altogether  the  King's?"  In  this  case,  it  is  true,  the 
oeiinire  had  been  effected  before  deidaration  of  hostilities ;  but 
the  circumstance  does  not  appear  to  affect  his  Ijordship'e  argu- 
ment. Again,  in  De  V'aux  %■,  Steele  {r),  it  was  decided  by 
Tiadal,  C.  J.,  that  the  chance  of  receiving  a  bounty  from  the 
French  Government  on  the  aucceseful  termination  of  a  fishing 
voyage  did  not  constitute  au  insurable  interest.  (This  decision 
is  not  connected  with  any  question  of  captors'  interest,  but 
is  mentioned  as  being  in  opposition  to  the  statement  of  tha 
law  as  declared  in  The  Oinna  case,  above.)  So  that  if  Lord 
Mansfield's  judgment  in  the  latter  case  is  to  bo  followed  in  the 
future,  it  will  presumably  be  bo  only  whore  the  expectation  is 
founded  on  a  long  and  uniform  course  of  practice  of  the  Grown 
to  make  the  gnuit,  and  no  instance  can  be  given  to  the  con- 
trary (sl. 

In  the  above  case  of  Routh  t.  Thompion 
that  the  fact  of  possession  rendered  captot 
Crown  or  to  the  foreign  owner,  fur  costs  a. 

of  the  capture  and  custody  of  the  ship,  and  that  they  had,  there- 
fore, an  interost  in  her  safety.  Lord  EUonborough,  however, 
held  that  this  argument — which  had  been  provionsly  adopted  by 
Lord  Kenyon  in  Borhm  v.  Jietl  (/),  and  approved  by  Lord  Eldon 
iu  Lucena  v.  Crawford — was  inapplit^able  to  the  present  case, 
because  a  formal  declaration  of  hostilities  had  intervened  before 
the  loss,  at  once  vesting  the  right  o(  ownership  in  the  Crown, 
putting  an  end  to  all  claim  on  the  part  of  the  foreign  owners, 
and  treeing  the  captors,  as  agents  for  the  Crown,  from  all  lia- 
bility for  acts  done  within  the  scope  of  their  authority,  which  it 
did  not  appear  that  they  had  in  any  degree  exceeded  (u). 

But  if  an  insurance  be  effected  for  the  captors  "  and  such  as 
it  may  concern,"  the  Crown  nmy  subsequently  rati^'  the  insur- 
ance.     It  would  seem,  indeed,  from  the  case  of  Stirling  v. 

(r)  8  Scott,  837 ;  8  Bing.  N.  C.  358,  370,  371. 

(>)  AniuuU'a  Iiuoe.,  Sth  ed.  93. 

({)  ST.  R.  IH,  161. 

(u)  Anould's  Insoe.,  Sth  sd.  9S. 
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Vattghan  {x),  that  the  captors,  as  servants  and  agents  of  the 
Crown,  havD  an  implied  authority  to  insure  on  behalf  of  the 
Crown,  and,  consequently,  the  right  to  recover  on  an  averment 
of  intereat  in  the  Crown.  For  the  Crown  has  in  all  cases  an 
insurable  interest  in  ships  lawfully  detainej  and  captured  under 
the  lawB  of  war  (y). 

It  is  important  to  note  that  in  H.  M.  Priae  Proclamation,  1854, 
it  was  auuounued  that  the  net  jiroduce  of  all  Russian  pmes  taken 
by  British  war-ships 

"  Shall  be  for  the  entire  benefit  and  encour^emont  of 
"  our  fla^  officers,  captains,  commanders  and  other  commis- 
"  sioned  officers  in  our  pay;  and  of  all  subordinate  warrant, 
"  pott}-,  and  non-commissioned  officers,  and  of  the  seamen, 
"  marines  and  soldiers  on  board  our  said  ships  and  vessels 
"  at  the  time  of  the  capture,  afti>r  the  name  shall  have  been 
"  to  us  finally  adjudged  lawful  prize"  (i). 

As  regards  Fire  insurance,  see  TAe  Calharitie  and  Anna,  briefly 
referred  to  on  p.  335,  »upra. 

(i)  1 1  Eut,  619. 

(y)  Amoiild's  Intce.,  Sth  ed.  99. 

(i)  46  Sutfl  Tspeig,  ISSG,  p.  40.     Vtd*  sbo  p.  319,  lUfrv. 
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THE  EFFECT  OP  WAR  ON  CONTRACT. 


Om  tlio  outbreak  of  hostilities,  all  peaceful  relations  bctwoen  the 
Bubjects  of  the  states  at  enmity  come  immediately  to  an  end. 
As  a  consequence,  all  contracts  in  oppoaition  to  this  principle 
entered  into  during,  <it,  as  it  may  be  supposed,  in  oontemplation 
of  hoflCihties,  are  absolulelj  void  and  incapable  of  eniorcement  at 
onj  timo.  Contracts  existing  prior  to,  and  not  made  in  content- 
[ilation  of,  the  outbreak  of  war,  are  not  extinguished  absolutely, 
but  are  hold  in  suspenso  until  the  resumption  of  friendly  relations, 
when  they  revive  {a).  The  only  exceptions  to  this  general  prin- 
ciple are  (1)  contracts  in  support  of  trade  with  the  enemy  autho- 
rized by  special  licence  or  by  proclamation — as  to  which  viiit 
p.  289,  supra;  and  (2)  contracts  of  necessity,  such  as  ransom 
contracts,  when  not  prohibited  by  the  state,  aa  to  which  vide 
p.  296,  xupra. 

Under  the  head  Prohibition  of  Trade  with  the  Enemy  (i),  the 
illegaUty  of  contracts  designed  to  support  such  a  trade  has 
already  been  considered.  The  effect  of  Emborgo  and  Blockade 
will  be  reviewed  below,  but  further  reference  may  also  be  made 
to  tho  remarks  already  suggested  umlor  these  heads  [c).  The 
subject  Frobibitiuii  of  Export  may  likewise  be  referred  to  in 
this  connexion  [d). 

Purtuerships  between  the  subjects  of  tlie  adverse  states  are, 
on  occurrence  of  bostilitiea,  absolutely  extinguished,  on  the 
reasoning  that  it  is  impossible  for  the  partnership  relations  to  bo 

(-)   £*pai 
[»]  r.  2&S,  w/trn. 
(r)  Pp.  30,  1DI,« 
(.f)  P.  306,  njrra 
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But  the  law  of  nations,  whidi  prohibits  all  interpourso  between 
subjeotii  of  belligerent  atatee,  does  not  apply  to  tronsdctions 
taking  place  entirely  in  the  territory  of  one  belligerent — as 
where  a  creditor,  residing  in  one  of  the  states  at  war,  has  an 
agent  in  the  other  state  to  whom  the  debtor  could  pay  ths 
money,  such  agent  having  been  appointed  before  the  war  broke 
out.  In  such  a  cose  the  payment  by  the  debtor  to  this  agent  is 
lawful,  and  it  does  not  follow  that  the  latter  will  violate  the  law 
by  remitting  the  amount  to  Iiis  alien  principal  (_D.  So,  at  least, 
it  was  declared  by  the  United  States  Court  in  H'drrfv.  &*miVA(jf); 
but  OS  this  dietum,  if  accepted  literally,  would  seem  to  sanction 
the  existence  of  business  relations  with  the  national  foe,  it  may  be 
doubted  whether  sucli  a  wide  lueaaiiig  should  be  accorded  to  it. 

It  has  recently  been  held  in  America  that  a  statute  of  limita- 
tions does  not  run  against  the  creditor,  who  has  booorao  on  enemy 
of  the  debtor,  while  the  war  lasts  (A). 

As  regards  publiu  loans,  the  oontract  to  pay  interest  lo  all 
holders  of  the  national  slock  or  secnritiea  should,  in  strictness, 
on  the  above  principles,  bo  held  in  abeyance,  so  far  oa  alien 
enemies  are  concerned,  until  the  resumption  ol  peace.  As  a 
matter  affecting  the  national  honour,  however,  even  if  the  bonds 
themselves  contain  no  express  stipulation  (0  as  to  the  payment 
of  interest  during  hostilities,  nothing  should  be  allowed  to 
interfere  with  the  prompt  and  regular  discharge  of  an  obligation 
founded  on  the  natiimnl  good  faith{*j. 

Any  agreement  which  contemplatus  action  hoetile  to  a  friendly 
State  Is  unlawful  and  iucapable  of  enforcement.  Consequently, 
no  assistance  will  be  afforded  by  the  Courts  to  persons  who  set 
about  to  raise  loans  for  subjects  of  a  friendly  state,  to  enabia 
them  to  prosecute  war  against  their  sovereign  (/). 

(r)  OriticM  *.  Ii'aM.it/tini,  lo  JeAiu.  £tp.  67.  And  ndt  Ith  ed.  Pallock 
on  CoDtiHot*,  279,  sod  note. 

if)  Wheat.  Int  Law,  2  En;.  tA.  p.  STB. 

ig)  T  »-aa.  4&-1. 

[A]  Wheat.  IdI.  Law,  2  Eng.  ed.  p.  378. 

(t)    r<&{i.  JI,  mjira,  note. 

(A)   r^  un  thu  (ubject  Twin'*  Law  of  N Btjoni.  pp.  110— 111. 

(0  Dc  Wutx  I'.  Hendndu,  3  Bin^.  310.  II.^  bIm  PiU  Cbbbett's  head' 
int(  Cues,  pp.  167—171  :  «1»  p.  3M,  ■ 
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Ok  tlie  outbreak  of  hostilities,  all  peaceful  relations  botwoon  the 
Bubjecta  uf  the  states  at  enmity  corae  inunediately  to  an  end. 
As  a  consequence,  all  coutrafta  in  opposition  to  this  principle 
entered  into  during,  or,  as  it  may  be  enpposoil,  in  wntemplation 
of  hostilities,  are  absolutely  void  and  incapable  of  enforcement  at 
any  time.  Contracts  esisling  prior  to,  and  not  made  in  contom- 
platiou  of,  the  outbrealc  of  war,  are  not  extinguished  absolutely, 
but  are  held  iu  suspense  until  the  resumption  of  friendly  relations, 
when  thny  revive  (n).  The  only  esceptions  to  this  general  prin- 
ciple are  (1)  contracts  in  support  of  trade  with  the  enemy  autho- 
rized by  special  licence  or  by  proclamation — as  to  which  ritfo 
p.  289,  aupra ;  and  (2)  contracts  of  necessity,  such  as  ransom 
contracts,  when  not  prohibiteil  by  the  stato,  as  to  which  ttV« 
p.  296,  iupra. 

Under  the  head  Prohil)ition  of  Trade  with  the  Enemy  (4).  the 
illegality  of  contracts  designed  to  support  such  a  trade  ha« 
already  been  considered.  The  effect  of  Embargo  and  Blockade 
will  be  refiewed  below,  hut  further  reference  may  also  be  made 
to  the  remarks  already  suggested  under  these  heads  (c).  The 
subject  Prohibition  of  Export  may  likewise  be  referred  to  in 
this  connexion  {d). 

Partnorshipa  between  the  subjects  of  the  adrerso  states  are,  ' 
on  occurrence   of  hostititieB,    absolutely  extinguished,   i 
reasoning  that  it  is  impossible  for  the  partnership  relations  to  be  -I 

(r>)  £x partt  BouanoBker,  13  Vcs.  Tl. 
(»)  P.  268,  lupra. 
{c)  Pp.  30,  104,  iiilira. 
'  (d)  P.  306,  tupra. 
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reBnmeil,  on  tlie  return  of  peace,  at  tho  point  at  wliidi  they  were 
broken  off  on  the  outbreak  of  war  (e). 

But  tho  law  of  nations,  which  prohibits  all  intercourse  between 
eubjecU  of  belligerent  states,  doea  not  apply  to  transactiona 
taking  place  entirely  in  the  territory  of  one  belligerent — as 
where  a  creditor,  residing  in  one  of  tho  states  at  war,  has  an 
agent  in  the  other  state  to  whom  the  debtor  could  pay  the 
money,  such  agent  having  been  appointed  before  the  war  broke 
out.  In  aueh  a  case  the  payment  by  the  debtor  to  this  agent  is 
lawful,  and  it  does  not  follow  that  the  latter  will  violate  tho  law 
by  remitting  the  amount  to  his  alien  principal  {/)■  So,  at  least, 
it  was  declared  by  the  United  States  Court  in  Ward  v.  Smith  ig) ; 
but  as  this  dictum,  if  accepted  literally,  would  seem  to  sanction 
the  existence  of  business  relations  with  tho  national  foe,  it  may  be 
doubted  whether  «uch  a  wide  meaning  should  be  acoorded  to  it. 

It  has  recently  been  held  in  America  that  a  statute  of  limita- 
tions does  not  run  against  the  creditor,  who  has  become  an  enemy 
of  the  debtor,  while  the  war  lasts  (A). 

As  regards  public  loans,  the  contract  to  pay  interest  to  all 
holders  of  the  national  stock  or  securities  should,  in  strictness, 
on  tho  above  principles,  be  held  in  abeyance,  so  far  as  alien 
enemies  are  concerned,  until  the  resumption  of  peace.  As  a 
matter  affecting  the  national  honour,  however,  even  if  the  bonds 
themselves  contain  no  express  stipulation  (i)  as  to  the  payment 
ot  interest  during  hostihUes,  nothing  should  bo  allowed  to 
interfere  with  the  prompt  and  regular  discharge  of  an  obligation 
founded  on  the  national  good  faith  (X). 

Any  agreement  whinh  contemplates  action  hostile  to  a  friiindly 
state  is  unlawful  and  incapable  of  enforcement.  Conscq^ueutly, 
no  assistance  will  be  afforded  by  the  Courts  to  persons  who  set 
about  to  raise  loans  for  subjects  of  a  friendly  state,  to  enable 
them  to  prosecute  war  against  tlieir  sovereign  (/}. 

(>)  OrincBtd  T.  WaM>»fl«i,  IS  JoAh.  Sep.  67.  Alid  r><lr  tth  «d.  Pollock 
on  OontncU,  279,  and  note. 

(/}  Wliott.  IdL  Iaw,  2  En^.  td.  p.  37S. 

ig}  1  tr»a.  v>2. 

(A)  Wheat.  Int.  Law,  2  Eag.  ed.  p.  %'%. 
(i)   I'iiif  p.  fil, 'v/nt,  eoto. 

{k)  I'iA  nn  IhU  nibjcct  Turiaa'*  I«w  of  Kktioiu,  pp.  110—114. 
(0  D«  WuU  r.  HendridDi,  2  Bing.  SIG.     I'ub  alw  Pitt  Cobbett's  Load* 
XDg  Cmim,  pp.  IGT— 171 ;  aluo  p.  381,  wupr: 
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All  mercantile  transactions  contrary  to  tho  national  war  policy 
are  bad  in  law.  Consequently,  all  contrntta  founded  oa  or 
designed  to  support  such  tranaactions  are  also  void.  (  Vide  lub 
Void  Insurances,  p.  405,  supra.) 

Contracts  of  affreightment  and  ocean  carriage  being  8om&- 
times  entered  into  at  a  considerable  period  before  their  actual 
performance  can  be  commenced,  such  contracts  are  especially 
liable  to  be  interfered  with  by  the  outbreak  of  hoetilities, 
Inetancea  of  this  will  appear  helow. 


The  Contract  of  Affireightment, — The  effect  of  war  or  hostili- 
ties on  the  contract  of  caiTiage  must  obviously  dejiend  largely 
on  the  terms  and  conditions  of  the  contract  itseH.  Without 
discussing  the  various  and  varying  conditions  of  hiUs  of  lading 
and  charterpartiea,  it  will  suffice  for  present  purposes  to  state 
generally  the  main  features  of  the  contract  of  affreightment 
as  repreaonted  by  the  form  of  chartorparty  in  common  use, 
namely : — 

The  shipowner  on  the  one  side,  and  the  charterer  on  the 
other,  mutually  contract— The  shipowner  to  carry  a  cargo 
to  or  from  a  certain  port,  at  an  agreed  remuneration  by 
way  of  freight :  Tlio  charterer  to  provide  a  cargo,  iind, 
subject  to  its  right  delivery,  to  pay  the  freight  for  its 
carriage.  Penalty  for  default  on  the  part  of  either  con- 
tractor to  be  the  estimated  amount  of  freight ;  Except :  If 
the  reason  for  the  sliipowner's  non -performance  be  the  ope- 
ration of  certain  causes  or  perils  beyond  his  control,  then  he 
shall  not  be  liable  for  the  breach.  Whether  this  stipulatiou 
shall  equally  avail  to  protect  the  charterer  in  respect  of  a 
breach  caused  by  one  of  the  same  perils  will  depend  upon 
the  vording  of  the  agreement  {;»).  The  perils  enumerated 
are  ordinarily.  The  Act  of  God:  The  Queen's  Enemies:  Firo 
and  other  Perils  of  the  Seas.    Following  the  exception  "The 


{m)  See  US  to  Uiii,  Bud  u  to  tbo  eontrsct  of  carriage  genrrall^,  Cwrer'a 
"  CvTUgD  bj  Sea,"  which  hu)  been  cspeciallj  valunlili?  for  ivtenmoe  in  the 
preiwnt  conuexioii.  Foaid'*  "Lnwof  Mi^rchant  Shipping-"  (rai  Dusolutum 
of  Charter- putiea,  &c,),  maf  also  bo  owfoUf  refurred  to  for  cases  cited  otho' 
than  the  leading'  dcciiionn  hero  mcntioacd. 
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Queen's  Knemiee,"  thoro  also  very  frMjiiontlj  c»ccurs  the 
exception  "The  Restraint  of  Princes  oud  Eulers." 

The  contract  ib  conditional  on  the  shipowner  (or  charterer)  not 
being  prevented  from  performing  it  by  one  of  the  en<mierat«d 
contingencies ;  but  it  is  otherwise  absolute  :  there  ia  no  provision 
for  part  payment  or  part  performnnce.  The  charterer  most 
provide  the  whole  amount  of  the  cargo  which  he  undertook  to 
supply  (n) :  the  shipowner  must  transport  such  cargo  the  whole 
of  the  distance  which  he  undertook  to  carry  it.  The  Courts  of 
this  country  will  not  award  freight  pro  raid  i/in«ri>,  though,  as 
will  appear  presently,  this  general  principle  can  seareely  be 
regarded  as  a  certainty  beyond  the  reach  uf  exception. 

If  the  contract  cannot  be  fulfilled  withont  trading  with  the 
Queen's  enemies,  it  is  ipio/ado  diNBolved.  In  Jteid  v.  Hoikina{o), 
defendant  had  chartered  a  vessel  to  proceed  to  a  Black  Sea  port, 
there  to  receive  a  cargo  of  tallow.  Before  tlie  time  when  ho 
should  have  begun  to  put  the  cargo  on  board,  -war  was  declared 
between  Great  Britain  and  Russia.  On  this  be  refused  to  fulfil 
his  contract,  on  the  ground  that  he  could  not  do  so  without 
trading  wttli  the  enemy.  The  same  reason,  he  averred,  would 
have  prevented  the  plaintiS  shipowner  from  receiving  such  a 
cargo.  Judgment  for  the  defendant,  but  plaintiff  to  be  entitled 
to  a  verdict  if  ho  could  prove  that  by  any  previous  default  of  the 
defendant  the  contract  had  been  in  any  respect  broken  before  it 
was  dissolved  by  war- 
In  Avery  v.  Boirden  {The  Ltbanon){p),  a.  vessel  was  chartered 
to  load  at  Odessa.  On  her  arrival  there,  war  was  imminent 
between  England  and  Russia.  The  charterer  provided  no  cargo 
during  the  first  twenty  of  the  forty-five  lay-days,  although  called 
upon  to  do  so,  and  the  vessel  ultimately  left  empty,  before  the 
running  daj's  were  expired,  but  afti-r  declaration  of  war.  The 
Court  held  that  prior  to  the  declaration  of  war  no  cause  of  action 
had  accrued  to  the  shipowner :  the  language  in  which  a  cargo 
was  refused  was  not  such  an  absolute  renandation  of  the  con. 
tract  as  would  have  warranted  the  mseter  in  sailing ;  and  when 

[h)  For   decUions   in   this   oonnnion,   tiii  Cu'va''a  Cuiiage   I7  Sw, 
Oip.  EX. 
(»)  26  L.  T.  101;  36  U  J.  d.  B.  D,  S. 
(f)  3fi  L.J.Q.B.49;  3SiM.  >. 
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war  was  declared  the  contract  was  dUaolpftd,  as  it  could  not  have 
leen  fulfilled  without  trading  with  the  Quetin'e  onemiea, 

E»pouUo  V.  Jlaivtlen  (q)  ia  an  imjHirtant  uaso  arising  in  very 
simihir  circumstances.  Defendant  had  chartersd  a  Teasel  to 
receive  a  cargo  uf  grain  at  Odessa,  to  be  oarrii'd  to  Falmouth 
for  orders.  While  the  vessel  was  on  her  way  to  the  loading 
port  war  was  declared  against  Russia,  and  on  her  arrival  dofen- 
duut  refused  to  provide  a  cargo,  on  the  ground  that  he  could  not 
do  BO  without  trading  with  the  Queen's  enemies.  The  plointiS 
shipowner  contended  on  the  other  hand  that  defendant  might 
liave  bought  a  cargo  from  British  subjects,  and  tliat  it  would  have 
been  meritorious  to  have  brought  eucli  a  c-argo  away ;  aud  ihat 
grace  had  been  specially  allowed  by  British  [iroclamation  during 
a  period  within  which  a  cargo  so  purchased  might  have  been 
shipped  and  brought  away.  Judgment  was,  in  the  Court  ol 
Queen's  Bench,  given  for  the  plaintiff,  and  against  this  verdict 
defendant  appealed.  The  Exchequer  Chamber  reversed  tha 
judgment  appealud  against,  the  Court  indicating  the  view  that 
all  goods  in  the  country  ot  an  enemy  must  be  deemed  enemjr 
goods,  and  as  such  incapable  of  exportation  except  under  special 
lioence ;  and  holding  that  even  if  plaintiff's  contention  to  the 
contrarj'  could  be  maintained,  the  passing  of  the  (so-called 
British)  goods  through  the  Eusaian  cuatoni-house,  and  paying 
export  duties,  would  have  constituted  a  trading  witli  the  enemy 
and  60  have  rendered  tiie  transaction  illegal :  and  tliat  with 
respect  to  the  period  of  grace  allowed  by  the  Britinh  Order  in 
Council,  the  contract  had  been  previously  dissolved  by  the 
declaration  of  war,  and  was  not  revived  by  the  Order  in  CounoiL 

If  a  shipowner  carries  a  cargo  in  (iircunislances  which  convict 
htrn  of  the  offence  of  trading  with  the  enemy,  the  Courts  will  not 
assist  him  in  a  claim  for  freight  so  cumud.  Fringht  is  *'the 
reward  which  the  law  entitles  a  plaintiff  to  recover  fur  bringing 
goods  lawfully  into  this  country  upon  a  legal  voyngi' "  {r). 


A  contracting  party  must  not  abandon  the  contract 
mere  apprehension  that  the  place  ot  loading  is  about  to 
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hostile.  In  Atktnton  v.  JtileMe{*),  n  Bhipowimr  had  fontractod 
to  loud  a  ciir^  at  St.  Petersburg,  and  when  hnlf  loaded,  on  hear- 
ing a  rumour  that  an  embargo  was  about  to  bo  placod  on  all 
British  rossi'b  within  the  jurisdiction,  ho  eaileil  away.  This  event 
did,  in  fact,  tnko  place  six  weelu  afterwards.  Against  the  ship- 
owner's ploa  that  performaDL-e  of  the  coutraet  had  been  prevented 
ity  "restraint  uf  [trinces,''  the  Court  decided  tliat  the  restraint 
luust  be  actual  ami  operative,  and  not  merely  expectant  and  con- 
tingeiit.  And  on  the  shipowner's  further  plea  that  he  owed  it  a 
duty  to  the  state  ti>  withdraw  hie  property  from  the  grasp  of  the 
iiuoniy,  the  Cuurl  dwided  that  to  warrant  this  publiii  duty  super- 
sediug  thu  private  obligatiuu,  an  a<.-tual  change  in  the  [xilitical 
relatiouH  of  the  two  countries  should  have  taken  place.  The 
shipowner  was  oonseciuently  condemned  in  damages  io  respect 
of  his  non-delivery  of  the  cargo  contracted  for.  And  in  Otgood 
T.  OroHi»ff{l),  where  the  master  had  lauded  his  cargo  at  an 
Kngli^h  port,  and  dcvlineil  to  proceed  to  his  destination  in  the 
North  Hea  on  the  ground  that  his  vessel  would  be  exposed  to 
the  risk  of  tspture  and  condscation  by  the  enemy,  the  Court 
decided  tliat  no  freight  waa  due,  tlie  contract  not  having  boon 
fulfilled.  In  a  subfetiuent  action  this  di»cision  was  justified 
on  the  ground  that  th>i  plaintiff  might  reasonably  havo  been 
requiretl  to  proceed  on  the  voyage. 

It  has  Ihjku  stated  above  that  the  contract  of  carriage  must  be 
performed  unless  its  completion  be  prevented  by  tlie  intervention 
uf  the  named  cuntiugencica.  It  is,  however,  to  be  understood 
that,  apart  from  any  express  or  implied  exception  as  to  trading 
with  tlie  Queen's  enemies,  as  a  matter  of  course  neither  of  the 
contractors  shall  be  required  to  proceed  with  the  agreement  if 
■ta  performance  should  subsequently  be  rendered  unlawful  by 
hia  govemmoot.  If,  therefore,  after  the  contract  iuu  been  law- 
fullv  made,  and  iK'fum  its  execution,  hostilities  should  occur 
between  the  state  to  whicli  the  ship  or  cargo  belongs  and  that  in 
which  the  cargo  is  to  be  suiiptied  or  to  which  it  is  to  bo  carried, 
whereby  one  of  the  contracting  parties  is  precluded  from  per- 
forming hia  agroemcnt,  tho  contract  is  ipto  Jatto  dissolved. 
Similarly  if  oommeroe  between  such  countries  bo  prohihit«d. 


(.)  la  E 


{()  3Cbnp.4Se. 


418         The  Effect  of  "War  ok  Conthact. 

For  example :  A  merchant  in  LoDdoo  ohartera  a  Dauisli  vessel 
to  loud  a  cargo  at  a  Turkisli  port.  If  war  should  occur  hetwpen 
Etigland  and  Turkey,  it  would  he  unlawful  for  tlie  British  char- 
torep  to  supply  tlie  cargo  in  Turkey.  IE  the  hostilities  were 
between  Deumark  and  Turkey,  it  would  be  unlawful  for  the 
Danish  ship  to  transact  hueinuss  nt  the  Turkish  port.  If  between 
England  and  Denmark,  the  cantract  would  become  unlawful  to 
both  parties.  The  cuutrot't  may  in  all  such  cases  be  8aid  to  be 
dissolved  "by  force  majnire.  A  good  illiislration  of  the  applieji- 
tjon  of  this  ])rinciple  is  furnished  by  liaily  t.  De  Crtiptyny  [u), 
where  dsfendnnt  had  covenacti'd  that  no  biiildiug  should  l>e 
erected  on  a  certain  paddock,  and  plaintiff  proceeded  ngaiuct 
him  for  breach,  inasmuch  as  a  railway  station  had  been 
built  upon  it.  The  Court  held  that  defendant  had  been  dis- 
chai^^  from  his  covenant  by  the  operation  of  an  Act  of  Parlia- 
ment giving  oompulnorj-  powers  of  purchase  to  thi>  railway 
company,  in  the  exorcise  of  which  powers  the  land  had  linen 
acquired  and  built  upon  by  the  company.  The  Act  of  Parliament 
had  put  it  out  of  his  power  to  perform  his  covenant,  and  on  th(- 
principle  of  the  maxim  "lax  non  cogi(  arf  I'mpoMibilia,"  he  was 
entitled  to  judgment. 

"The  law  compelleth  not  impossihilities " ;  the  question 
remains — Wlmt  does  the  law  understand  by  the  relative  temi 
impossibility  ?  This  can  hardly  bo  reduced  to  a  definition,  but 
may  in  a  great  meaBure  be  deduced  from  judgments.  In 
Mtdeirun  V.  Ilill{x),  a  shiijowner  had  refused  to  proceed  to  fulfil 
hia  contract  on  the  ground  that  the  port  of  destination  wits 
blockaded,  and  that  the  voyage  was  therefore  illegal.  The 
Court  held  that  the  mere  act  of  sailing  to  a  blockaded  port  willi- 
out  premeditated  intent  to  break  the  blockade  if  it  shouM  be 
found  to  continue  on  the  vessel's  arrival  oQ  the  jiort,  was  no 
offence  against  the  law  of  nations ;  that  when  the  contract  was 
made  tlie  fact  of  the  blockade  was  known,  and  that  the  contract- 
ing parties  must  be  taken  to  have  entered  into  the  charterparty 
with  equal  knowled^  of  its  existence ;  and  that  there  was  no 

(u)  L.  R.  4  Q.  B.  B.  ISO.  rUt  olflo  Baiter  r.  Hodgurm,  3  H.  &  S.  161. 
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evitleooe  of  any  intention  on  either  side  to  break  it :  thercifon, 
tiiiit  no  difficult;  nttonding  tho  perfunnance  of  Ifie  contract  could 
be  set  np  Its  (in  exriisa  for  its  non-pcrformniicK. 

In  Mflcaif*  T.  lirilanttia  IroHwarkt  Cv-Cy)  it  vessel  liad  been 
(-hartered  to  proceed  from  Miildlesborough  to  Tngsuro^.  "  or  as 
iieiir  thereto  as  she  could  safelj  gel,"  freight  being  due  on  right 
delivery  at  destination.  On  arrival  at  Kertch  further  progrem 
was  blocked  by  ic«,  navigntion  being  closed  for  the  wbter,  and 
the  master  there  terminated  the  voyagi.'.  On  a  demand  for 
fts'ighl  it  was  held  tJmt  none  was  duo,  there  hnving  been  no 
Tiiliintory  occeptani-e  by  i'hart<;r«r  nt  the  suhiitituteil  port.  The 
stoppage  at  Kertch  vras  no  breach  of  tlte  t'outrai't,  bi<cniise  the 
waelcr  uuuld  get  no  further  ;  but  tlie  landing  cargo  iliere  was  a 
breacli.  H«  might  have  waited  till  the  navigation  reopened  ; 
for  the  charter-party  did  not  eay,  ",  .  .  ■  as  near  thereto  as  he 
coidd  («fely  get  at  that  time."  Between  a  blockade  by  ice  and  a 
bloi'kadi'  by  pruelamalion  there  would  seem  to  be  in  priiiciple  no 
great  difierence  ;  time  will  disaolve  them  both. 

In  Hadlry  v.  Clarke  (i)  a  v«wel  was  uuder  cliartor  to  carry  a 
cargo  from  Liverpool  to  I>eghoni.  Whilst  awaiting  convoy  nt 
Falmoutli  an  embargo  was  laid  on  all  veasi'ls  sailing  to  Leghoni, 
and  the  ToEsel  in  consequence  remaine<l  at  Falmouth.  She  lay 
there,  in  fact,  fur  more  than  two  years,  when  she  rutnnied  to 
Liverpool  and  landed  her  cargo.  A  few  weeks  afterwards  the 
enibnrgu  wan  takeu  off,  Tho  shippers  sued  the  shipou'neia  for 
breadt  of  contract,  and  judgment  was  given  against  tJie  latter, 
tlie  Court  declaring  that  the  contract  was  not  dinaolved  by  tlie 
embargo,  whiclt  was  a  restraint  of  a  merely  tero])orary  character. 
The  Court  observed  that  iu  such  a  case  the  verdict  must  need* 
inflict  a  hardsltip  on  one  of  the  jiartiee.  TIio  law  was.,  however, 
clear,  and  the  shipowner,  hotl  ho  so  desired,  could  have  protected 
hiniself  by  a  clause  in  the  contract  of  affreightment  <,n). 

In  tlie  leading  cai>e,  Toulrng  v.  flubbard\b\.  Lord  Alvanley 
"  Iiad  no  difficulty  in  subscribing  to  the  doctrine  laid  down  in 
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HadUy  V.  Clarkt,  that  a  common  embargo  does  not  put  an  end  to 
any  contract  between  the  iiarlies,  but  is  to  bo  considored  aa  a 
tempornrr  suspension  of  the  contract  only,  and  that  ibo  i)artiea 
must  submit  to  whatever  inconvenience  may  aris'i  therefrom, 
unless  they  have  pi-ovidcd  against  it  by  the  terms  of  tlioir  non- 
tract;"  and  tliat  the  voyage  in  Tuuttmj  v.  Hubbard  "might 
equnlly  have  been  defitated  by  the  act  of  (rod  as  by  the  not  of  the 
state ;  as  if  the  ship  had  been  weather-bound  until  the  fruit 
season  was  over  ;  and  yot  in  tliat  case  tiie  merchant  wouhl  have 
been  bound  to  fulfil  his  contract.  The  principle  of  Iladlfy  \. 
CUtrke  ia  this : — that  an  embargo  is  a  cirfmuntanco  against  which 
it  is  equally  competent  to  the  parties  to  provide  as  against  the 
dangers  of  the  sea;  and  thert-fore  if  they  do  not  provide  against 
it  they  must  abide  by  the  consLiijuentes  of  their  contract."  And 
referring  to  the  cases  cited,  hta  lordship  observed  tliat  the  prin- 
ciple which  they  established  ajipeared  to  be  that  if  b  party  con- 
tract to  do  anything,  be  shall  he  bound  to  the  performnni^e  of  bis 
contract,  if  from  the  nature  of  tliat  contract  it  is  capable  of  being 
performed,  and  legally  may  be  perfonued.  But  whore  the 
poUcy  of  the  state  intervoneB  and  prevents  execution,  the  jiarty 
will  be  exi^used. 

But  in  Geipcl  v.  Smith  (17)  it  was  held  that  "  where  circum- 
stances have  arisen  which  show  that,  without  any  default  of  the 
parties,  a  contract  caimot  be  carried  out  as  oouteniplatcd  within 
a  reasonable  time,  the  shipowner  is  excused  from  going  to  the 
port  of  loading  at  all."  In  this  case  a  British  vessel  had  been 
chartered  to  load  a  ciirgo  of  coal  in  England  to  be  carried, 
restraint  of  princes  and  rulers  excepted,  to  Hamburg.  Before 
anything  had  been  done  towards  performani^e  of  the  contract, 
Hamburg  was  blockaded  by  the  French,  and  the  shipowner  there- 
upon refused  toreceii-e  the  cargo,  alleging  that  it  was  impossible 
to  fulfil  the  charter  within  a  reasonable  time  except  by  runuing 
the  blockade,  and  that  to  att(<mpt  this  would  be  to  disregard  the 
royal  proclamation  of  neutrnllly.  The  Courts  supported  this 
defence,  holding  that  an  effect  ivo  blockadeof  thoport  of  discharge 
not  merely  excuses  delay  in  the  carrying  out  of  a  contract,  but 
afler  a  reatonahie  lima  it  relievos  the  parties,  the  vuntraci  being 


\ 


The  Effect  of  Wak  on  Coxtract. 


421 


allogtlher  rxeeulafi/,  fnmi  the  pcrfonniLnop  of  it.  If  in  thiB  oaMO 
tliB  inipeiliiiient  had  been  in  it*  nitturc  fprnporniy.  tUc  plea 
might  hnvti  huen  considnrod  bod,  but  n  alitte  of  wnr  must  be 
presumed  to  bo  likuly  to  c-ontiini<-  wi  long  as  Ut  ilcfoat  and 
destroy  the  objwt  of  audi  a  rojiiinf>r[!iuI  ailvjiuturo. 

In  Adamion  v.  2^'eicrattU  Iniurancr  Attneialion  (d)  the  chflrter- 
l>art}'  contained  a  clunse  "  in  the  erunt  of  war,  bliM-kade  or  pro- 
bibitiou  of  exjiurt  preventing  expiirt,"  tJio  diurti'rparly  to  ba 
cancelled.  On  airiial  of  the  veawsl  at  Constantinople  the  master 
learned  that  the  loading  [wrl — Oalalz— was  blockaded  by  Uiiseia; 
and  considering  that  there  was  uo  reasonable  prubahibty  of  its 
being  oj>eiieiI  in  time  for  him  to  perform  hiacontract,  he  luttdtxl  a 
cargo  at  Constantinople  instead.  The  majority  of  the  C-ourt  h«ld 
that,  having  rcgnrd  to  the  special  clause,  on  the  closing  of  the 
port  th>'  Bgre«moDt  was  ipio/oila  lorrninated.  IjOsIi,  J.,  dissent- 
ing. VRS  of  opinion  that  on  liio  blockndo  the  clause  made  the 
cliortf  r  raiiiabU  liy  either  aid#,  but  not  ipio  /ado  void.  This 
case,  like  thnt  of  Melcalft  V.  Britat%*ui  Ironwnrkit  Co.  (#),  empha- 
sises the  importance  of  accuracy  snd  unnnibiguity  in  the  langudge 
of  contracts  of  lUTreigkttnent.  Similarly,  in  Areri/  v.  Hoirdm  (/) 
(Tht  Holla  (r/)),  wherp  a  vessel  had  been  cliortered  to  proceed  to 
Udenen,  but  "  in  case  of  war  having  commencod  "  on  the  vessel's 
arrival  at  Constantinople,  cargo  to  be  loaded  there  instead  ;  and 
war  had  so  commenced  between  liiitisin  and  Turkey ;  the  Court  was 
called  upon  to  decide  what  was  intend>-d  by  tlie  special  provieioa 
relative  to  war.  It  was  finally  d«cide<l  that  auih  a  war  was 
conteniplali-d  as  would  makn  it  unlawful  for  a  British  ship  to 
procewl  from  Constantinople  to  Odessa ;  and  tliut  the  war  which 
did  Donur  was  not  such  a  ctpntingDni'y  as  enlilleil  the  ntast^ir  to 
demand  a  cargo  at  Constantinuple. 


Delnj  eonieqaoit  on  Hostilitiea. — If  in  the  course  of  perform- 
ance of  his  contract  the  master,  in  order  tn  amid  imminent  risk 
of  capture,  should  deviate  from  the  regular  oourse  or  detain  his 
veasel  in  neutral  waters,  this  deviation  or  delay  will  not  support 
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an  action  for  damagns ;  but  it  will  lie  upon  the  master  to  justify 
such  an  ajiparont  liroach  of  contract.  In  1870  tlie  German 
veseel  San  Jiomati  (A),  under  (rhntter  from  Vancouver's  Island  to 
tlie  United  Kingdom,  put  into  Vulpuraiao  to  ri>pait.  Whilst  there 
the  master  learned  uf  thti  war  which  had  broken  out  between  his 
country  and  France,  and  as  several  French  cruiaers  were  in  the 
nttighbourhoud  uf  the  port,  ho  decided  to  remain  where  he  was. 
He  remained  at  Valparaiso  for  three  mouths  after  completion  of 
hia  repairs.  At  the  end  of  that  time  the  fear  of  captui'e,  owiu^ 
to  the  departure  of  the  enemy's  iTiusera,  not  being  then  immi- 
nent,  he  again  put  to  sea.  For  damages  caused  by  tliis  throe 
months'  delay  charterers  sued  the  shipowners.  The  Court  held 
that  tlie  ma&ter  was  excused,  on  the  principlo  that  "  an  appre- 
hension of  capture  founded  on  circumstances  calculated  to  afEoct 
tho  mind  of  a  master  of  ordinary  courage,  judgment  and 
experienco,  would  justify  delay."  The  charter-party  excepted 
the  act  of  God,  the  Queen's  enemies,  and  restraints  of  princes 
and  rulers.  If,  however,  the  delay  had  been  found  not  tu  be 
warranted  by  the  facts,  these  exceptions  would  lu'esumably  not 
have  availed  to  protect  the  shiiiowners.  Ou  the  other  hand,  it 
seems  nut  unreasonable  to  suppose  that  even  ^thout  such 
protective  provisions  the  master  would  have  been  justified  for 
delay  reasonably  jnciitred,  either  on  tho  ground  that  he  was 
entitled  to  take  necessary  measures  to  defeat  an  imminent 
danger  which  threatened  the  fulfilment  of  his  contract  and  the 
safety  of  his  sliip  and  cargo;  or  that  hia  obligations  as  a 
Gorman  subject  reijiiired  him  not  to  expose  the  national 
property  to  tho  risk  of  almost  certain  capture  by  tlie  enemy. 

"It  seems  tibvious,"  said  Melliah,  L.  J.,  in  T/te  Tmilonia l^i), 
"  that  if  a  master  receives  credible  information  that  if  he  con- 
tinues in  the  direct  course  of  his  voyage  his  ship  will  be  exposed 
to  some  imminent  peril ;  as  for  instance,  that  there  arc  pirates  in 
bis  course,  or  icebergs  or  other  dangers  of  navigation  ;  he  must 
be  justified  in  pausing  and  deviating  from  the  direct  oourao,  and 
taking  any  step  wliich  a  prudent  man  would  take  for  tho 
purpose  of  avoiding  danger."    It  should  bo  noticed  that  the 

[A)  L.B.  aA.  AE.  683;  fi  P.  C.  aol.     VuU  b1m>  The  Patrio,  L.  R.  3  A. 
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phraso  "the  QueeD'§  e&emiea"  existing  in  &ii  alieu  churtdr- 
party  is,  on  tha  autliorilj-  of  TiuufU  v.  .\i«mann  {J),  to  be 
0()n8true<l  to  mean  the  eni'mies  of  tbo  sororeiga  power  to  whicJl 
tho  ehipowner  is  subjoot. 

lu  an  nctiun  undur  a  time-c}iart«r,  where  the  ftbiji  Iind  been 
iletninpd  for  bwm  li  »!  blockade,  I/)rd  EUtmboruugli  ilecided  that 
freight  must  be  paid  during  tbo  delay,  "  in  the  same  manner  aa 
if  it  had  orieeii  from  nintniry  winds  or  from  on  umbiirgo''{A). 

Convoy. — In  the  obaeuce  of  any  stipuhition  otherwise,  any  loM 
or  iueouvenieacc  ooa»equcnt  on  the  vessel  baring  to  wait  for  or 
with  convoy  must  doublleos  be  borne  by  the  party  on  whom  it 
falls:  wages,  provisions,  and  demurrage  by  thd  shipowner;  loss  of 
murket  and  of  interest,  and  any  deterioration  r<(ns(xiuont  on  tho 
ilolny,  by  the  owner  of  the  goods.  Similarly,  in  the  ease  of 
delay  caused  by  embargo,  blockade,  ice,  or  other  drcumstancea 
not  attributable  to  the  ship  or  cargo. 

In  /.•iniioy  V.  Iferryli}.  where  it  had  benn  agreed  that  tho^ 
merchants  should  pay  certain  sums  for  eachdaytbe  vessel  should 
wall /or  contuy  above  tho  qiace  of  twenty  days  in  tlie  whole,  the 
Court  decided,  in  elF-xit.  that  the  words  "  wait  for"  meant  "wait 
for  or  with."  Considerable  dolay  had  been  cause<l  after  joining 
convoy  by  detention  of  the  latter  at  Lisbon  and  Falmouth. 

And  in  Mnrihall  v.  Dr  la  Turr*  (m),  where  the  charter  allowed 
in  all  forty-one  da}'s  for  awaiting  convoy  at  Portsmouth  and 
diachargiug  at  Baivcluna,  and  owing  tu  tlio  direct  touvuy  liuv in|; 
been  missed,  delays  occorred  at  Falmouth  and  Gibraltar ;  it  was 
held  that  no  demurrage  wa*  due  in  ruepeut  of  delays  at  placea 
other  than  Portiimouth  uud  Barcelona. 

Diwhargfl  Short  of  Destinatioa.— it  has  already  been  ob- 
served (n  I  that  t]]ii  cintnu.'!  of  nuriago  id,  as  regards  the  payment 
of  freight,  so  fur  absolute  thai,  to  earn  his  freight,  the  ship- 

U)  34  1,.  J.  C.  P.  10:  »UDTli»Teol«u».I..Il.«P.  C.  ITl;  Tlu.  Hdn- 
lioh,  UK.3X.kV..  iM. 

{k)  Uounom  r.  (^nHiriw,  2  Ca&i|i.  61',. 

to  3fin>.  Fari.C.  eo;  Cbrrer  cm  Csmagv,  |  US. 

(■•}  I  t0f.  3«7. 

(-)  P.  *16, 11^^ 
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owner  must  carry  the  cargo  to  tho  agreed  destination.  He 
may,  la  certain  (■usee,  lie  (ibsolvod  from  completing  his  contraot, 
but  such  an  iiLsolutioii  only  relates  to  his  liability  to  pay 
dainagus  for  noii-]>erfonuiince,  and  is  beeide  the  question  of 
payment  of  freight. 

In  'Fhf  Iia&etla  Jacohina  (n),  the  vessel,  of  Swedisli  ownemhiji, 
bound  with  a  cargo  of  jiildmrds  from  Kiidstov  to  Venice,  put 
into  Falmouth  in  ilistreMs,  and  was  there  detained  under  bd 
embargo  laid  on  all  Su'f^dish  vessels.  The  cargo,  it  was  said, 
could  ncit  await  n  reiitoval  of  the  embai^,  and  it  was,  therefore, 
given  up  to  the  sliipjiers.  The  Court  adjudged  no  freight  to  bo 
due,  but  ordered  that  the  cargo  should  puy  iiuy  expenses  whieh 
might  have  buen  incurred  on  its  behalf  by  the  shi]).  It  is,  how- 
ever, apparently  to  be  presumed  that  it  the  uaptuin  hod  declined 
to  deliver  up  the  cargo,  unless  against  payment  of  freight,  he 
would  have  been  within  his  rights;  but  it  would  soem  as  though 
he  had  voluntarily  parted  with  his  cargo  before  demanding 
freight. 

In  Lidtlard  V.  Lopes  {p),  a  contract  had  been  made  to  carry 
coals  from  Sbields  to  Lisbon,  freight  to  be  paid  on  right  delivery. 
Portugal  was  occupied  by  the  French,  and  the  masliT  being 
informed  of  this  put  into  I'tirtamoutli,  and  there  the  cargo  was, 
by  conaimt,  sold  without  prejudicct.  Agniuet  the  ahipowner'a 
claiui  for  pro-raid  freight  oud  for  demurrage  whilst  his  ship  was 
uudor  detention  at  Portsmouth,  Lord  Klli'iiborough  di-cided  aa 
follows  :— 

"  The  parlies  have  entered  into  a  8j>eiiial  contract,  by  which 
freight  is  iiiuile  payable  in  one  event  onh',  tliiit  of  a  right  de- 
livery of  the  cargo  according  to  tho  temiM  of  the  contract,  and 
that  event  has  not  biken  jJace ;  there  has  been  uo  such  delivery, 
and  consequently  the  plaintiil  is  not  entitled  to  recover ;  he 
should  have  pravidod  in  his  contract  for  the  emergency  which 
has  arisen." 

In  Iltintfr  v.  Prmtrp  (y)  a  vessel  captured  by  the  enemy  was 
recaptured,  and  was  subsequently  VTccked  at  St.  Kills,  where  thu 
cargo  was  sold.     The  shipowner  claimed  the  proceeds  in  respect 

(d)  4  Bob.  77. 

\p)  10  Eaol,  Sie.    nit  bIm  Curlinf;  r.  Long,  1  Bo*,  t  PoL  634. 

\q)  10  East,  378.    Piir  «Uo  Code  r.  Jctuungx,  7  T.  B.  SSL 
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of  pro-raid  froighl,  but  Lord  EUonborough  decided  agaiiut  lliis 
L'luini,  observiu^  that  llioro  Iind  bc{>n  no  right  hdi]  true  delivurii', 
anil  that  if  the  shipovnt'r  hnd  ticitlior  earned  bis  froiglit  nor  wax 
going  to  earn  it,  the  freighter  was  ontitlnd  to  poMtWMOn  of  thu 
goods. 

In  SmilA  V.  llV^ton  [r)  a  ves§<>l  undc't  charter  (ruiu  the  t'nited 
ICingdoiji  lo  Jlonte  Video  and  back  again,  wan  uajiturnl  on  tJie  way 
out  and  brought  to  Kugland.  The  ship  was  rmtorftd.  but  in  con- 
swjuent'e  of  tliii  duhiy  the  charterer  refused  to  urociijd  with  llio 
ciiQtraia.  It  was  decided  hy  the  Court  ihai,  inasmucb  a»  no  ciirgu 
liad  h«m  d»liver«d  in  tonus  of  the  contract,  no  fn'ighl  was  dm', 
delivery  in  the  Viiited  Kingdom  hv'mg  a  condition  pnT«Hl<'nt  to 
payment.  The  fact  that  lh»  iuust(-r  wua  ri>ady  and  willing  to 
proceed  did  not  gi't  nvin'  this  cnudition  jirecoihint :  if  the  vessel 
Aad  pno'Cf^cd  freight  might  still  not  Lave  b«en  earned.  In  this 
case  the  claim  sounis  tv  have  been  sobily  fur  freight,  to  nomine, 
not,  OB  might  haro  been  expected,  for  damages  for  brtwib  of 
contract. 

If  the  cargo  be  unliverr<l  short  of  the  destination  by  order  of 
the  Court,  full  freight  is  duo,  and  the  contmot  is  at  an  end. 
So,  at  least,  it  was  laid  down  by  Hir  W.  Srott;  and  until  a  Inter 
decision  to  the  oontmry  ( TX*  yntpnrl,  to  Iw  mentiuued  pre- 
sently), no  doubt  solemn  to  havo  nxistml  as  to  this  jirinriple. 
Thus,  in  The  Jlofnunp  (*),  thn  vowael,  on  on^unt  of  her  cargii, 
had  been  brought  in  by  captors  and  was  unlivered  hy  authority 
of  the  Court.  The  mrgo  was  iiltimntely  restored,  but  the  master 
claimed  to  receive  his  freight,  refuMng  at  the  same  ttmo  to  jiro- 
ceed  on  Iiis  voyage.  Sir  W,  Scott  derided  that  "  the  net  of 
unlivery  is  binding  on  the  parties,  and  most  be  takMi  In  be 
decisive  in  producing  a  complete  dissolution  of  thu  nmtract." 
Full  freight,  therefore,  was  held  to  be  due.  "  At  the  moment  of 
separation,"  said  llio  learned  judge,  "  tht>  vDRsel  acquires  a  right 
to  proceed  "  {()■  In  Tit  Xetrport  {u),  tho  vessel,  whilst  under 
charter  to  Ambriz  out  and  home,  was  seized  and  coudcnined  by 
the  vice-admintlty  court  at  St.  Helena  for  being  engaged  in  the 

(r)  I  Eut,  1ST. 

[•I  «  Itnb.  311 ;  The  Huth^  S  RoIi.  loe. 
(f)  Cf.  Tbo  BaotlMM*,  p.  4ia,  »/n. 
(■)  SwaU  »1. 
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dare  trade,  the  cargo  baviiig  been  unladen  aud  warehoused  hym 
order  of  the  Court.  Au  appeal  was  lodged  against  this  con-^ 
damnation,  and  the  decree  of  the  local  court  was,  more  than  threel 
years  afterwards,  roFersiid  with  costs  and  daraageM.  The  lattorl 
were  claimed  under  varioiis  heads,  one  of  which  wns  that  owing- 1 
to  his  baTiug  been  prevented  fj'um  fulfilling  his  contract,  tlieship-T 
owner  waa  liable  to  repay  chartfrtTB  the  sum  of  -lUO/.  advancet' 
liy  thorn.  Thfl  q^uestion  of  damages  having  been  referred  to  tliol 
Eegiatrar  (11.  C.  Hothery),  he  found  in  favour  of  this  item  ns  I 
foUows  : — "  I  am  inclined  to  hold  tliat  the  circumataoces  of  thel 
capture,  deti-ntion,  and  even  sale  of  T/ie  Nnrpart  amount  to  a  1 
mere  temporary  detention;  that  they  do  not  tall  within  thai 
exceptions  specified  in  the  charter-party,  and  tliat  the  diipownea 
was  bound,  on  his  property  being  restored  to  him,  to  fulfil  hifll 
contract  by  fumiabing  a  suitable  ship  lo  carry  on  the  cargo  t 
AmhriK,  if  so  required  by  tlie  obarterers,  and  on  hi«  iailiog  to  do*! 
so,  that  the  charterers  have  a  right  of  action  against  bini."! 
Whether  this  opiuion  of  the  learned  liegistrar  will  ultimately  he  1 
found  to  prevail  over  the  judgments  of  Sir  W.  Scott  may  1 
perhaps  be  doubted. 

Default  of  Charterer  at  fort  Short  of  Sestisation. — If  the  J 

vessel,  eitlior  on  account  of  capture,  rceaplure,  or  otlier  c 
be  at  a  port  short  of  her  deslinntioo,  aud  for  any  reason  uncon-l 
nected  with  the  ship  the  cargo  be  not  ready  to  proceed  when  the! 
master  is  ready  and  willing  to  carry  it  on,  the  contract  is  deemed  I 
to  bo  dissolved  owing  to  the  fault  of  the  cargo,  and  fiJl  freight  J 
becomes  due.     Thus,   in    The  liacehorse  {v),  Ibe   vessel,  boundii 
from  Lisbon  to  an  Irish  port  with  fruit  and  wiiie,  bnving  heei 
captured,  was   recaptured  and    brought   into   Ftiluiouth.     Thai 
master  having  been  taken  oil  by  the  first  captors,  and  the  a 
Ijeingdead,  no  claim  for  the  cargo  was  put  forward  till  17th  July,! 
the  vessel  having  been  restored  by  consent  on  Gnd  July.    In  face  nfl 
these  facts  it  would,  the  Court  coueidered,  have  been  unreasooahlsl 
to  require  the  ship  to  stay  and  await  the  result  of  the  proceed- ■ 
iugs  after  her  own  release ;  for  tlie  cargo  might  be  condemned,! 


(«)  3  Bob.  101.     r>J*  sIm  Cugo  ei  Galam,  33  L.  J.  Ad.  07:  BImoo  « 
FMolivr,  33  L.  J.  C.  F.  284 :  tbe  Boblonuleo,  L.  B.  1  A.  £  E.  203. 
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or  tliere  might  bo  no  cargo  left  to  carry  od.  Full  fn-ifiht  wb» 
awarded  on  the  ground  that  tho  cargo  wa«  not  roatly  to  procwd. 
(Tim  cargo  was  tostorMl  on  17th  Novombur.)  la  nomiug  to  this 
cuDvlusioti,  Sir  W.  tnxitt  ob»crveil  that  h«i  did  not  say  that  a 
mastor  was  to  depart  in  hasto  so  soon  as  his  ship  wns  restored : 
a.  reasonuble  tiiuo  was  to  be  allowed,  and  if  it  was  not  allowed  ft 
jirtipurtion  of  the  lrt>ight  might  bo  deduclud.  Thi>  circumstances 
in  which  the  cargo  was  discharged  are  not  fully  reported,  but  it 
is  to  he  assumcid  that  uo  unlivery  was  onlerutl  by  tho  Court : 
for,  as  alreiiily  itidiciitfld,  in  such  casti  tho  ship  wtmld  have  been 
ipso  facto  entitled  to  full  freight, — at  least,  a«  the  hiw  tlien  stood. 
In  another  case(z),  where  u  Danish  alup  bound  to  Lisbon  had 
been  brought  in  on  account  of  the  cargo,  nnd  tho  cargo  was 
ultimately  restored,  but  the  ship,  on  account  of  hostilities  which 
had  meantime  occurred  with  Denmark,  wm  condemned,  freight 
was  ordered  to  be  paiil  to  the  Cruwu  on  the  ground  that  the 
circumstoncee,  at  the  time  tlie  ship  was  brought  in,  wore  such  as 
to  entitle  the  master  to  reoeive  his  freight,  and  that  the  Crown, 
as  cuptors,  had  enlentd  upou  hia  rights.  "In  this  Court,"  said 
Sir  W.  Scott,  "  it  is  held  thut  whure  neutral  aud  innocent  niosters 
of  vessels  are  brought  into  lliu  i>orts  of  this  country  ou  account 
of  their  targoes,  and  obtigi-d  to  uuliver  ihc-m,  they  shall  hitve 
their  freight,  upon  the  principle  thai  a  mm- execution  of  thu 
cuutract,  arising  from  tho  lucapadty  of  tlie  cargo  to  prix-ct'd, 
ought  not  tu  operate  to  the  diBadvantagfi  of  the  Hhip." 

It  has  been  said  above  that  unlivery  by  order  of  the  Court 
concludes  the  contract  and  entitlea  tho  master  to  his  freight  .'y). 
If,  however,  the  uali\-ery  bo  caused  by  the  fault  of  tho  ship,  the 
cargo  may  be  discharged  from  the  hen  of  freight.  Thus,  in  The 
Thtma  Bonita  [i),  a  Danish  vessel  arrived  in  Ix)ndon  during  an 
embargo  on  Danish  property,  aud  the  cargo,  being  perishable, 
was  ordered  by  the  Court  to  be  unladen.  By  a  general  Order 
in  Council,  the  payment  of  freight  to  Danish  masters  had  been 
prohibited.  Consequently  the  captain  lost  his  lien  on  t)ie  cargo, 
and  had  to  resort  to  such   personal  rigfal«  as  he  might  have 


(<)  ThoFraqifr,  1  Edw.  ;s. 
(|rj  But  et.  The  Newport,  miam. 
|(}  4  Rob.  JS6. 
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vnder  the  contract  of  affreiglitment.  And  in  2%e  WdMoT" 
garen  (a),  a  Swedish  vessel,  bound  from  Philadelphia  to  liBboo, 
had  been  brought  in  under  an  embargo  on  Swedish  propeitj, 
and  the  cargo  had  to  be  unlivered.  On  removal  of  the  embargo^ 
the  master  applied  for  freight.  The  Court,  obBer?ing  that  fls 
detention  had  been  occasioned  by  the  fault  of  the  ship  only,  and 
that  the  cargo  had  been  finally  compelled  to  find  another  vehicle 
to  carry  it  to  its  destination,  declined  to  support  the  mastoids 
demand.  In  The  Fortuna  {b),  the  ship,  a  Dane,  on  a  voyage  to 
Portugal,  had  been  brought  in  on  account  of  the  cargo.  The 
cargo  was  restored,  but  the  ship,  owing  to  hostilities  which  had 
meantime  broken  out  with  Denmark,  was  confiscated.  R«i^t 
was  claimed  by  the  Grown,  standing  in  the  right  of  captor.  Ths 
Oourt,  however,  decided  that  the  cargo  could  be  charged  with  no 
freight  at  all,  inasmuch  as  the  voyage  was  to  end  at  Portugtl, 
and  the  contract  (through  the  fault  of  the  ship)  had  not  been 
performed. 

And,  generally,  if  the  failure  to  fulfil  the  contract  be  due  to 
the  default  of  the  ship,  no  freight  will  be  due,  and  the  ahipownff 
may  in  some  cases  be  liable  in  damages  (c). 

Pro-rata  Freight. — In  the  absence  of  special  provision  other- 
wise in  the  contract  of  affreightment,  a  capture  or  recapture  of 
the  vessel  does  not  ipso  facto  oj^erate  as  a  dissolution  of  the 
contract,  and  if  the  voyage  be  thus  broken  up  short  of  the  desti- 
nation the  circumstance  gives  no  special  right  to  freight  (</}. 
There  have  been,  it  is  true,  other  decisions,  but  more  recent  judg- 
ments involving  the  contract  of  affreightment  seem  to  place  the 
above  principle  beyond  doubt.  In  Lukff  v.  Lyde  ( 1 759)  (e),  a  ship 
bound  from  Newfoundland  to  Lisbon   with  fish,   after  being 

(a)  4  Rob.  17. 
{b)  1  Edw.  56. 

(c)  Osgood  V.  Groning,  p.  417,  supra;  Atkinson  r.  Ritchie,  ibid, 

(d)  Moorsom  v.  Greaves,  2  Camp.  627;  The  Racehorse,  suprti,  p.  426; 
Boystrom  i\  Mills,  3  Esp.  36  ;  cf.  Curling  v.  lioiigf  1  B.  &  P.  C34.  And  die 
Carver's  Carriage  by  Sea,  p.  243,  note.     Vide  also  p.  253,  tupra. 

(e)  2  Burr.  883.  Vide  also  Lutwidge  v.  Grey,  CarTer*8  Carriage  by  Set, 
p.  556 ;  Mitchell  v.  Darthez,  2  Bing.  N.  C.  555.  For  other  caaee  ancon- 
nected  with  war  or  hostilities,  vide  Carver,  §{  556—561. 
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captured,  vrns  recaptured  and  brought  into  Bid»ford.  Tlii'  &th 
'waa  tronihipped  Ui  Bilboa,  wlivru  tkura  was  a  good  marki't,  Hud 
a  claim  waa  made  for  freight.  Lord  Manttfitild  ordered /tro-roM 
freight  to  bo  paid  to  Biduford.  There  i-ould  be  no  doubt,  ho 
unid,  that  some  freight  was  due.  But  whotlit-r  tliis  oomdusion 
,  wua  ba^ed  on  a  reoognitiou  of  the  prindple  of  pro-raid  freight ; 
or  whether,  aa  it  would  raUier  seem,  it  iras  foundwl  lui  thft 
circumfitance  that  the  charterer  had  voluntarily  accepted  his 
goods  from  the  recaptors  at  Bidefonl,  the  report  doea  not 
clearly  establieh.  In  Tht  Vojttnha^n  (/),  however  (1799).  there 
can  be  no  doubt  tliat  the  principle  oi  pro-raid  freight  was  dearly 
admitted  by  the  Court.  The  voasel,  on  a  voyage  from  Smyrna  to 
London,  had  put  into  Milfonl  Haven  in  di$lross,  and  had  to 
discharge  vivtgo  for  the  puqwiso  of  hrr  re^Miir*.  The  ship  and 
cargo  were  both  Kiiied  aa  prize,  but  the  cargo  naa  restored  an<l 
forwarded,  and  ultiinabity  the  ship  was  also  roloaaerl.  The 
pointa  for  the  decision  of  the  Court  weru  soveral,  but  it  was 
admitted  that  some  freight  was  duo  (though  on  what  grounds 
does  not  appear),  and  Sir  W.  Scott  awardud  freight  pro  raid 
ithuris  to  be  fixed  by  tlie  registrar  and  menhsnts  in  the  nsual 
way.  But  more  recent  decisions  seem  lo  indicate  that  if  pro-raid 
freight  is  allowed  at  all,  it  will  be  allowed  only  in  cases  where  the 
non-fulfilment  of  the  voyage  can  be  attributed  to/orer  majnurt  of 
some  oKtraordinary  kind  ;  or  where,  possibly,  tlie  uon-fuUUment 
may  bo  in  some  meusure  attributable  to  the  cai^u  or  cargo- 
ownera.  It  is,  however,  imiKwsihle  lo  speak  with  any  precision 
on  this  |Kitnt.  That  it  must  be  regarded  as  open  is  certainly  to 
be  understood  from  tlie  concluding  words  of  the  judgment  in 
The  T*utonia\g). 

Sabititnted  Performance. — If  the  vt>ssi>I  bu  incnpncjtated  at  a 
port  short  of  tlin  destination,  and  the  charterers  so  act  as  to 
supiHjrt  the  inference  that  they  voluntarily  agree  to  wajve  full 
perfomiasce  of  the  contract,  such  action  may  be  deemed  to  raise 
an  implied  promise  that  they  will  pay  freight  (A).    But  "no 


(/)  1  Bob.  380. 
(f)   rufr  p.  431.  HAW. 
(»]  The  SoUumstMi,  L.  B.  I  A.  &  B.  »3 ; 
BU.3TS. 
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such  inference  can  ha  drawn  unless  the  gwMis,  or  their  proceeds, 
hate  been  aeoeplod  voluutarilj-.  and  in  such  a  way  as  to  sliow 
that  the  further  carriage  br  tlio  (.hipowner  was  inteationaUr 
dispensed  with.  If  the  menJiant  must  either  liave  aocepted  the 
goods  where  tliey  lay.  or  abaodonfd  them,  no  promise  to  pfty 
freight  can  be  presunied  from  tho  fact  of  their  being  ^vm  up  to 
him.  The  presumption  of  a  promise  cannot,  therefore,  ariso 
unless  the  shipowner  was  able  and  willing  to  carry  on  the 
goods  to  their  destination,  or  might  hare  become  so  mllun  a 
reasonable  time  "  {i). 

In  Chrtaly  v.  Row  (i),  a  vessel  was  under  contract  to  proce^ 
with  ooaU  to  Hamburg,  hut  was  warned  off  by  a  British  naval 
commander,  as  the  Freneli  forces  were  approaching  the  port. 
The  consignees  thereupon  requosted  the  master  to  proceed  to 
<}luckHtadt,  where  they  would  send  him  lighters.  He  had  so 
diHcharged  part  of  bin  cargo  wlien  tlie  vessel  was  again  ordered 
oS,  and  she  eventually  returned  to  Shields  without  completing 
the  discharge.  The  Court  awarded  full  freight  on  the  oo&l 
delivered  at  Oluckstadt,  but  on  the  remainder  it  was  deoided 
that  no  freight  was  recoverable. 

But,  as  already  set  forth  (/),  If  the  master  be  both  willing 
and  able  to  carrj-  the  cargo  to  its  destination,  <md  from  so  doing 
he  be  prevented  by  the  fault  of  the  cargo,  or  by  the  not  or 
default  of  the  cargo-owner,  ftdl  freight  will  be  due. 

The  case  of  The  Teuton!a{m)  stands  alone.  This  waa  a 
Prussian  vessel  bound  from  l'i»agua  with  nitrate  of  soda  to 
Cork,  Cowes,  or  Falmouth,  for  orders  to  discharge  at  any  safu 
port  in  Great  Britain  or  on  the  Continent  between  Havre  and 
Hamburg, — the  net  of  God,  the  Queen's  enemies,  and  perils  of 
navigation  excepted.  She  received  orders  to  discharge  at 
Dunkirk,  and  whilst  on  the  way  to  that  port  the  master  lenmt 
that  war  was  on  the  eve  of  declaration  between  France  and 
Germany.  Tlietoupon  he  proceeded  to  Dover,  where  he  was 
informed  that  war  woa  declared.  On  this  he  declined  to  proceed 
to  Dunkirk,  and  tendered  delivery  at  Dover  against  full  freight. 
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Tlie  Court,  in  adjudiciitin);  on  a  (.-lium  for  (lnniagi>«  put  forvard 
hy  tho  chaTteren,  held  ttint  tlie  inastor  vras  justified  ui  not 
esposing  his  vessE'l  to  the  risk  of  coalisoution  at  Dunkirk,  and 
that,  mordovtr,  he  cuuM  uut  huvo  gnno  to  u  Fit-ncb  {lort  without 
oxpo.siiif^  himself  to  ptinnltius  for  tnuting  vith  his  uuuutry'a 
euHuiies.  MelLish,  li.  J.,  in  di'li\-«riu^  jud^idut  for  the  ship- 
ovucT,  oxprosBcd  hiniself  thus : — 

"  jUtlkough  it  is  true  that  thi?  Court  ought  not  to  make  a  cdd- 
tmot  for  tho  parties  wliioh  they  have  not  moili*  themselves,  yot 
n  mercantile  contract,  which  ia  usunJIy  exproasoil  shortly,  and 
leaves  miii^h  to  be  undurstond,  ought  ti>  be  t^onatrued  fiiirly  and 
liberally  for  the  pur|toeeaf  currying  out  the  object  of  the  pnrtitis; 
and  it  would  soem  vorj-  unjust  to  hold,  because  tho  coneignoe 
has  nnnied  a  port  at  wliifh,  without  any  fault  on  the  part  of  tho 
shipowner,  it  is  imposaiblo  for  tho  cargo  tn  be  delivered,  that, 
therefore,  the  consignee  is  entitled  to  tlie  posarAsion  of  the  cargo 
at  the  nearest  neighbouring  port,  which,  in  a  charter-party 
framed  like  this,  must  necessarily  be  one  of  the  [lorts  named  in 
the  charter-party,  without  paying  fur  the  c^rgo  any  freight 
whatever.  The  ship,  without  any  breach  of  i^mtrnct  on  tho 
part  of  the  shipowner,  has  arrived  at  Dover,  the  consignee  ban 
required  the  master  to  deliver  him  the  cargo  there,  and  he  has 
not  requireil  the  mastor  to  procoetl  to  any  otlier  jrort  except 
Dunkirk,  where  it  was  impossible  for  him  to  go.  The  charter- 
party  provides  what  freight  is  to  be  paid  if  the  cargo  is  delivered 
at  Dover,  and  how  it  is  to  l>e  paid ;  and,  therefore,  it  appears  to 
their  Ixinlships  that  tht>y  ought  to  hold  that  tho  luntrsct  was  not 
dissolvi>d  by  the  imposaibility  of  delivi<nng  tlie  carp>  at  Dunkirk, 
and  that  the  shipownitr  had  not  lost  hi.-t  uharttm'il  freight,  nor 
his  lien  for  it,  at  the  tiiua  when  lliu  cargo  was  demanded  at 
Dover  (i.e.,  frdght-free). 

"Their  lordships  having  come  to  tho  conclusion  tlmt  the  ship- 
owner  had  still  a  lien  fur  the  full  treighl.  it  bi-comes  unnecessaiy 
to  consider  whether,  it  Dunkirk  hod  been  tho  only  port  of 
dbAarge,  tho  shipow^<.T  would  have  been  entitled  to  freight  pro 
Mid  itinerU,  or  to  a  smn  by  way  of  compensation  for  the  carriage 
of  thft  goods  tnjm  PiMigua  to  Dover,  and  tliey  wish  to  be  under- 
etood  OS  giving  no  opiniim  <m  Hu'S^  quoationx,  which,  no  doubt, 
ue  questions  of  groat  difficulty  and  imi>ortance." 
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Tho  judgments  recorded  above  emphasise  tlie  expediency  both 
of  a  more  extended  provision  for  war  emergencies  in  charter- 
parties  and  for  more  precise  language  in  expressing  the  same. 
Having  regard  also  to  the  fact  that  such  contracts  are  often 
signed  some  months  before  the  anticipated  inception  of  per- 
formance,  it  is  obvious  that  shipowners  and  merchants  would 
alike  do  well  to  see  that  charterparties  make  suitable  provision 
for  warlike  contingencies  which  may  at  any  time  arise  to  inter- 
fere with  the  due  performance  of  contracts. 

If  the  goods  of  an  enemy  be  seized  on  board  a  neutral  vessel,  the 
captor  must  ordinarily  pay  full  freight  to  tlie  neutral  carrier  (o). 

If  tlio  ship  of  an  enemy  be  seized  with  neutral  cargo  on  board, 
the  captors  are  entitled  to  carry  the  goods  to  their  destination 
and  to  receive  the  freight  thereon  (p). 

If  contraband  of  war  be  seized  on  board  a  neutral  vessel,  the 
proliibited  goods  are  subject  to  confiscation  and  the  carrier 
will  receive  no  freight  (y). 


(o)  Vide  p.  339,  iupra* 
{p)    Vide  p.  343,  supra, 
(y)  J'idt'  p.  188,  SMpra. 
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It  is  not  withia  tho  objects  of  this  work  to  enter  into  discussion 
under  the  above  head  ;  but  as  it  has  sometimes  occurred  that  a 
doubt  has  arisen  whether  a  certain  capture  should  be  deemed  to 
have  been  effectcMi  by  lawful  belligerents  or  by  pirates,  a  brief 
reference  to  the  subject  may  not  be  out  of  place. 

"  Piracy,"  says  Chancellor  Kent,  quoting  the  case  of  The 
United  States  v.  Smith  (o),  **  is  robbery,  or  a  forcible  depredation 
on  the  high  seas,  without  lawful  authority,  and  done  animo 
Jurandiy  and  in  the  spirit  and  intention  of  universal  hostility.  It 
is  the  same  offence  at  sea  with  robbery  on  land;  and  all  the 
writers  on  the  law  of  nations,  and  on  the  maritime  law  of  Europe, 
agree  in  this  definition."  In  the  case  cited,  the  mutinous  crew  of 
a  private  armed  vessel,  commissioned  by  the  Buenos  Ayres 
Government,  then  at  war  with  Spain,  had  seized  a  similar  vessel 
commissioned  by  the  Government  of  Artigas,  also  at  war  with 
Spain.  Having  appointed  officers  to  the  vessel  thus  seized,  the 
d('f<'nduut  Smith,  without  any  commission,  proceeded  on  a 
cruise  in  her,  in  the  course  of  which  a  Spanish  vessel  was 
encountered  and  j)hmdere<l.  For  this  offence  he  was  brought  to 
trial  in  the  United  States,  the  Court  finally  deciding  that  the 
offence  **  amounted  to  the  crime  of  piracy  as  defined  by  the  law 
of  nations."  The  point  to  be  decided  was  whether  the  act  was 
or  was  not  piracy,  and  the  notes  to  the  case  are  especially  valu- 
able as  a  sunmiary  of  the  definitions  of  this  crime,  as  collected 
from  the  various  writers  on  the  law  of  nations. 

It  does  nut  in  the  above  case  appear  that  the  prisoners  had 

(«)  5  ITkfat.  153. 
O.  F  F 
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Ijeen  animated,  in  ttie  striot  sense  of  the  words  quoted,  by  a 
spirit  of  uniTLTsal  hostility  ;  but  this  seems  not  to  Li>  an  esaenttal 
condition  of  tho  offence.  For  Dr.  LusMngton,  in  Tht  Magellan 
I'iratfia  (b),  declared  that  "  in  the  admioistraliou  of  our  criminal 
Ihv,  generally  speaking,  all  persons  are  h^hl  to  be  pirates  irbo 
are  found  guilty  of  piralioal  acts ;  and  piratieal  acts  are  rohhory 
and  murder  on  the  high  aoas.  ...  It  was  never  deemed  neeee- 
eary  to  inquire  whether  the  parties  so  connected  liad  Intended  to 
rub  or  to  murder  on  the  high  seas  indiscriminalely."  As  the 
learned  judge  in  this  case  made  reference  to  our  criminal  law,  it 
should  be  noted  tlittt  while  an  net  may  be  piratical  within  tlie 
proviaona  gf  a  country's  municipal  law,  this  circumstance  will 
not  of  itself  make  the  act  piracy  under  tlie  law  of  nations ;  for 
neither  municipal  laws  mir  interuutional  treaties  can  make  tliat 
an  offence  under  the  law  of  nations  wtitclt  is  in  fact  nn  such 
offence.  Thus,  Sir  W.  Scott,  in  giving  judgment  in  the  caso 
of  The  Le  LouU{e),  declared  tljut  slave  trade  was  not  piracr 
in  legal  oonBideratiou,  nor  was  it  a  crime  by  the  unirersnl  law  of 
nations.  The  slave  trade  has,  however,  been,  both  by  inter- 
national treaty  and  by  municipal  law,  declared  illegal  and 
piratical  so  far  as  carried  on  by  subjects  of  the  states  thus  pre- 
scribing it. 

"An  offence  committed  on  the  high  soas  is  not  piracy jHj-e 
grnliuvi  so  long  as  the  ship  on  which  it  is  coinmilted  remains 
subject  to  the  authority  of  the  state  to  wliich  it  belongs.  A  chief 
ingrodient  of  piracy  is  throwing  off  thJa  authority  "  (rf). 

""VVhcn  an  insurrection  or  rebellion  has  broken  out  in  any 
state,  the  rebel  cruisers  may  bo  treated  a»  pirates  by  the  estab- 
lished government,  if  the  rebel  government  has  not  been  recog- 
nized as  a  belligerent  by  the  parent  state,  or  by  foreign 
nations  (c) ;  but  thb  right  ceases  to  exist  on  tlie  recognition  of 
the  rebels  as  beUigorents.  .  .  .  When  rebels  cannot  produce  a 
regular    commission  from  their  government,    the   question  of 


ifi)  SUpg.  BDil  Uero.  Qax.,  27  July,  1853. 

{f|  2Dodi.  210. 

(cf)  Wheat.  Int.  Law,  3  lEag.  ed.  p.  167,  ed.  notr. 

(*)  For  a  VPFJ  recent  nnae  in  oonnexion  with  tho  i|Deslion  of  rMO^Ition  c 
a  lb  fMto  ffcnvTBiaeai,  ride  The  Itcpoblio  of  Peru  v.  Divyf n*  Bros,  t  Ca. , 
TimM  L.  R.  3^3  (u).  ISKK). 
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irhether  they  nr»  piratcw  becomo§  to  a  groat  extent  on»  of  intes- 
tioQ.  If  thoir  ants  ore  not  done  witli  a  piratical  int«iit,  but  with 
aa  lionest  ititentioa  to  assist  in  the  nar,  they  cannot  be  Incited  as 
piruten.  But  it  is  not  because  they  assume  the  charai.'ter  nf 
belligonintii  that  they  can  thereby  protect  tlieniselve«  trom  the 
ooaaotiueiievs  of  acts  really  piratical.  If  their  &ct«  are  at  first 
unautliorizedi  but  are  substKjuuutly  avowed  by  tho  insurgent 
p^vemmcnt,  this  may  or  way  not  take  them  out  of  lie  category 
of  pirates.  A.  recognition  of  1>elligerency  does  not  imply  that 
other  nets  tlian  those  of  war  will  bo  reooguised,  and  the  avowal 
of  any  past  proceedings  ia  not  an  act  of  war"(/). 

Ill  Alt.-(Jtn.  for  UoMg-Kongy.  Xiroi-a'Sing  {y),  tho  following 
detinition  was  accepted  by  the  Court: — "  I'imcy  is  only  k 
■ea  term  for  robbery,  piracy  being  a  robbery  within  tho  jurin- 
diction  of  the  Adtwirolty."  But  it  is  not  every  forcible  and 
unlawful  depredation  on  board  ship  which  will  constitute  the 
crime  of  piracy  (A). 

In  Th»  Unittd  Slal*»  v.  PiraUt  (i"),  the  Court  decided  that  a 
Tcssel  at  anchor  in  an  open  roadstead  might  well  he  found  by  a 
jury  to  l>e  on  tlie  high  seas.  Also,  that  it  was  no  objecliou  that 
the  vessel  was  within  tlie  juriadiotiouol  limits  of  a  foreign  »tate, 
lor  those  limits,  though  neutral  to  war,  are  not  neutral  to 

Somo  of  the  elements  of  piracy  were  preaont  in  the  aisos  of 
Tht  Cagliari,  The  Virgintu;  find  Tht  lluiuear.  TKr  Cagtiari{i) 
was  a  Sardinian  merchant  slenmcr  which,  in  the  Neapolitan  in- 
surrection of  1837,  was  taken  possession  of  by  persons  who  bad 
8hip[ied  ns  passengers,  and  who  then  landed  at  n  Neapolitan 
island,  and  reUiased  persons  imprisoned  in  a  fortress  there.  Thtt 
Tfessol  WBB  Buhsuquently  seiEcd  by  Neapolitan  wnrshipB.  and  two 
of  her  enginciTu,  Englishmen,  were  imprisoned.  Tliey  were, 
howorer,  in  no  way  in  comjilicity  with  the  persons  who  liad 
Mixed  the  sliip,  and  die  Neapolitan  Gurenuuent  staa  ultimately 
prevailed  upon  to  pay  the  sum  of  3,UU0/.  oa  bu  indemnity  for 

(/}  Wheat.  InL  Law,  3  £ag.  ed.  p.  IDS. 

(f)  L.  B.  6  P.  C.  179. 

(A)   Ti-b  NratdU  r.  LoaUttffton,  4  T.  R.  783. 

(I)  6  ITkMl.  300. 

(1)  Pari,  fapo^  VdL  M,  ISST-S. 
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their  iinprisonmciit.  The  cireHmatanpea  in  this  t-ase,  though 
interesting',  are,  however,  not  of  great  valuo  in  consiilerinjf  the 
suhjett  of  piracy  generally. 

The  case  of  The  Viryinius  occurred  in  1873.     Th 
origiiially  registered  in  the  United  Stiites.  but  sutsciiutintly,  no  in 
would  seem,  tihe  lost  or  abandoned  therighttocan^-tho  America] 
flag.      In  October,  1873,  she  sailed  from  Kingston,  Jamaica 
whore  certain  nrma  and  ninmuuition  which  were  on  bowd  hoi 
been  confiscated  under  the  Customs  laws— ostensibly  for  u  Cm 
Bicau  port,  but  reully  for  Cuba,  where  an  insurrection  w«8  theaifl 
raging.     Whilst  thus  proteudiug  under  thi;  American  flag,  ehm 
was  aeiztil  by  a  Spanish  warship,  and  carried  into  Santiago  ( 
Cuba.     Most  of  the  jiasaengers  aud  crew  were  Cubans,  and  ita 
appenrod  that  their  intention  was  to  assiat  in  the  insurr^ioiu] 
The  Spanish  authorities,  having  tried  the  prisoners  by  court 
martial,  shot   thirty-seven   of  them,  iDclndiiig  sixtecQ    Britiai 
subjects,  who,  it  appeared,  had  shipped  under  the  belief  that  tl 
vessel  was  really  going  to  Costa  Eica.      Promjit  attion  hdvinj 
boeu  taken   by  the  United  States  and  British   Goveraineiitc^fl 
Spain  ultimately  agreed  to  reHl^ire   The    Virginiat  and  the  sur-l 
vivors  ot  the  crew  to  the  United  States  Governiuent,  aud  to  com-| 
pensate  the  families  of  the  British  subjerla  illegally  condemnec 
and  shot.     The  Virginias  was  not  a  i>irate.     She  was,  no  doub^ 
on  her  way  to  assist  in  an  iusurreotion,  but  at  the  time  she  wW 
captured  she  was  on  the  high  sens,  and  hod  not  as  yet  ( 
mitted  any  overt  acts  implicating  her  in  the  revolt.      Spain 
entitled,  perhaps,  to  treat  her  own  subjecta  as  she  pteosiKl,  bul 
the  execution  of  foreigners  found  on  board  a  foreign  ship, 
the  mere  supposition  that  they  were  goiug  to  assist  rebels,  wall 
wholly  unjustitiabtG  {I). 

The  third  case,  The  fluascar,  occuiTed  in  1877 
with  a  revolutionary  outbreak  in  Peru.  The  IJuatear,  a  Peruvian 
turret  vessel,  was  soiled  at  Callao  liy  eomo  of  her  officers  and 
crew,  acting  in  the  interesta  of  the  insurgents.  The  vessel  then 
cruised  about  the  coast  and  Htop[ied  several  British  vessels,  de*J 
mandiug  despatches  destined  for  the  Perurian  Government,  i 
in  onu  case  appropriating,  without  paj-ing  fur  It,  a  quantity  a 
cool.    The  British  admiral,  De  Horsey,  on  the  Pacific  atatioa  I 

[0  Whatt.  Int.  Low,  3  Eog.  Ml.  p.  ITI,  oL  new. 
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haring:  been  inftiraiod  of  tbojw  pTuMwliujjn,  called  upon  Thr 
JIuaicar  to  Bnmiidi'r,  and  offered  to  laud  lh«  cmv  on  eouTBuiunt 
noutral  territory.  TIip  dotnsnd  for  the  tiurtmdpr  ot  tlii*  vessel 
having  bm-n  refusod,  the  admiral  thereupon  opont'd  fim  uikiu 
her  fnmi  T/i»  S/ia/t  and  Tke  JmrlhiiMl,  two  voodnu  wat-nliiim. 
Shortly  nflerwardft  the  veasid  snrri'iidcred  to  tlii>  Puruviim 
nnliniinl  aqiindron.  The  Peruvian  Government,  whiilt  had  pre- 
viously disolaiiuod  all  reaponsiliiUty  fop  the  nrtji  of  Th*  Ifuatmr, 
8uW-(|uently  demanded  re|mntti»n  fnim  tlin  Britiati  Government. 
Thin,  however,  was  n'fuse<I,  tUu  law  ofHii-rs  ndvieing  that 
Admiral  de  Ilorsey'a  proceedings  were  justifinHo.  The  ship,  it 
■was  stated  by  the  Attorney -Ueneral,  had  comuiitt4>d  luita  whivh 
made  her  an  enemy  of  Oreat  Britain,  and  ehe  was  Ui  the  hands 
of  insurgcatH  oat  tu  a  iKwiliou  to  i-latiu  belligt-rent  rights. 

Tho  Knbjr-rt  of  Piracy  is  di»rnsM>d  nt  Bomp  length  both  in 
Whputim's  Int'Tnatiouiil  Law  (2  Eng,  od.  166—173),  and  Kent's 
lulemationul  Ijiw  (2nd  ed.  399-4H).  Pitt  Cobbett's  "Leading 
Cast!S,"  pp.  B2 — 93,  niay  aliio  bo  usefully  referred  to  in  this 
8e«  also  p.  91 ,  inpra,  tub  Privateering. 


Innranoe. 

Tlio  ordinan-  marino  policy  specifically  undertakes  th«  risk  of 
"  piratM,  rovers  .  .  .  and  all  other  perils,"  •'.  ».  all  other  perils 
of  the  likn  kind.  Therefore,  although  a  loss  may  fail  to  come 
strictly  witliin  what  may  be  considered  to  bo  the  tethnioal  defini- 
tion of  pimty,  yi-t,  if  tlte  loss  bo  rjuttltm  gtittrit  with  piracy,  tho 
untlenvrilers  will,  under  the  above  gencml  word",  be  liable. 

In  I'aimrr  v.  Xuylur  {m],  where  some  ooolip  paKeeug<>rs  rose 
and  nlll^^en■■l  the  wiplain  and  seiged  the  ship  for  the  purpose  of 
getting  ashoTf,  I>inl  Coleridge  said  that  it  wan  adniittinl  that 
the  seiiun'  was  "either  a  direct  ant  of  piracy,  or  an  act  so 
entirely  rjuuftm  gmtrii,  that  if  not  dcduc^-d  from  thi»  general 
words  of  the  pulicj',  they  art)  ioidudud  in  thv  geueral  words  at 
th«  Hoot  of  the  peril  olanae." 
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la  Neabitt  v.  Luihinffton  (n),  during  a  famine  in  Ireland,  a 
corn-laden  vosael  was  forcibly  taken  possossion  of  liy  tli©  mob 
and  run  upon  the  rocks.  The  inoh  "  re([uiaitioned  "  the  uar^, 
jiBj-ing  for  it  nn  their  own  tcrtofl.  For  tlie  loss  thus  arising  a 
claim  was  brought  ngainst  the  underwriters.  The  first  count  of 
plaiutifEs'  claim  was  a  loss  under  the  words  in  the  policy — 
"  amists,  restraints,  and  d&tainmenta  of  all  .  .  .  people."  The 
second,  a  loae  by  ''  pirates."  As  regarclfl  the  first,  the  Court  de- 
cided in  favour  of  the  underwrJtera,  on  the  ground  that  the 
''  people "  contemplated  under  the  words  relied  opon  must  bo 
taken  to  moan  the  ruling  power  of  the  country.  But  on  tlio 
second  count  defendants  were  held  liable,  the  Court  diHjiding 
that  the  loss  fell  within  a  capture  by  pirates. 

In  cases  where  the  insurance  excludes  the  risk  of  capturf  geuo- 
rnlly,  on  oscepdon — perhapa  in  consequeneo  of  the  judgment  in 
Johtttton  V,  Hoyg  (o) — is  sometimes  made  in  favour  of  capture 
by  pirates.     The  IJoyd'a  F.  C.  &  S.  clause  runa  as  follows  : — 

"  Warranted  free  of  capture,  seizure  and  detention,  and 
the  consequences  thereof,  or  of  any  attempt  thereat,  piracy 
excepted,  and  alaa  from  all  consequences  of  hostilities  or 
warlike  operations,  whether  before  or  after  declaration  of 
war  "  (_p). 


(h)  *  T,  B.  78S.    For  further  minar  refereDou  to  the  subjocl  of  Piracy 
geuemUy,  ri4r  Arnould's  Jn«uraa<«,  5th  ed.  p.  ToG. 
(o)  Page  70,  tupra. 

(jo)  Owcu'b  Marino  InBumnce  Natoa  and  CIsubbb,  2nded.  p.  19. 
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NAVAL  PRIZE  ACT,  1864. 

(27  &  28  Vict.  c.  25.) 

An  Act  for  irfjulatiny  yuntl  Prize  of  War. 

[23rd  June,  1864.] 

WiiEUEAs  it  is  oxpodiont  to  onaot  pennaiiently,  with  amend- 
ments, such  provisions  t»oncerning  navul  prize,  and  matters 
connected  tlierewitli,  as  liav«»  hrretoforo  been  usually  passed 
at  the  he»2:inninjj^  of  a  war: 

Be  it  tliert'fure  enacted  hy  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Tenqioral,  and  Conmions,  in  this  present 
Parliament  asst^mbltMl,  and  by  the  authority  of  the  same,  as 
follows : 

PreUminary, 

1.  This  Act  may  be  cited  as  the  Naval  Prize  Act,  1864.  Short  title. 

2.  In  this  Act—  Intorpreta- 
The  t«»nn  **  the  Lonls  of  the  Admiralty"  means  the  Lord  tionof  terma. 

Hijj:h  Atlmiral  of  the  United  Kinf;^lom,  or  the  commis- 
sioners for  rx<*4Utin^  the  «)trire  of  l^rtl  High  Admiral: 

The  term  *'ili»'  IIij;h  Court  (»f  Admiralty"  means  the  Iligh 
Tourt  of  Admiralty  of  Kn'jiand  : 

The  term  ''any  of  h»r  Maj»»>ty*8  shij)s  of  war"  includes 
any  of  her  Maj«'sty*8  vt'ssels  of  war,  and  any  hinnl  armed 
ship  or  v«'ss«'l  in  lu*r  Maj«»>ty's  service  : 

The  t<»rm  ••  otiicers  and  crew  '*  ineluih*8  flag  officers,  com- 
manders, and  oth«*r  officers,  engineers,  seamen,  marines, 
sohli«'r>,  and  others  on  boonl  any  of  her  Majesty's  ships 
of  war  : 

The  term  **  ship "  includes  v<»ss<.d  and  boat,  with  the 
tackle,  furniture,  and  apparel  of  the  ship,  Tessel,  or 
boat: 


The  torm  "ship  papers  includee  all  uooke,  passes,  I 
Iirtefs,  chui-ter  pai-tifa.  bilia  of  Iftdiog,  fwkels,  lettero.  k 
other  doeutiienta  and  nritings  d(-livt<reil  up  of  fouod  jj 
buaiil  a  captured  ehiji : 

The  term  "  goods  "  int'ludes  all  suph  things  ns  are  bj  ti 
course  of  Adniiraltj  and  law  uf  nationa  the  subject  i 
adjudication  os  prize  (other  than  sMpe). 


I. — Fkize  Cocsra. 


ligli  Court.  3.  The  High  Court  of  Admiraltj',  and  every  Court  ( 
i!  Admiralty  Admiralty  or  of  Vice- Admiralty,  or  other  Court  exerdsl 
~^rutfhi>  Adinimlty  jurisdiction  in  her  Majesty's  dominions,  for  I 
[juieConru  *'*°®  being  aiithtirixed  to  take  cognizance  of  and  judidal 
hr  purposes  proceed  in  mntl«rB  of  jirize,  shall  he  a  Prize  Court  within  t' 
tJiat.  meaning  of  this  Act. 

'  Every  such  Court,  othCTthan  the  High  Court  of  Admirnlljj 

is  comprised  in   the  term    "  Viee-Admiralty  Prize   Com* 

when  hereafter  used  in  this  Act. 

Iliffh  Court  of  Mmiratty. 
Jnrisdiotion         4.  The  High  Court  of  Admiralty  shall  have  jurisdicti^l 
of  Uisrb  Conrt  throughout  her  Majesty's  dominions  as  a  Prke  Court,  % 

|af  Ai&mralty.       'i']ie  High  C-ourt  of  Admiralty  as  a  Prize  Conrt  sball  ha'j 
power  to   enforce  any  order  or  decree  of  a  Vice-A ' 
Pri^o  Court,  and  any  order  or  deere©  of  tho  Judic: 
mittee  of  the  Privy  Council  in  a  prize  appeal. 

jippral:  Judicial  CommiUif. 

6.  Au  appeiil  shall  lie  to  her  Majesty  in  Council  from  8 
order  or  decree  of  n  Prize  Court,  as  of  right  in  caso  ol  n  Sol 
decree,  and  in  other  cjiBt's  with  tlie  leave  of  thu  Court  n    '  '  ' 
the  order  or  decree. 

Every  appeal  shall  bo  niadi'  in  sucli  manner  and  fonn  t_ 
Bubjert  to  such  regulations  (including  regulations  as  to  fM 
costs,  charges,  and  i-xpen«es)  as  niuy  for  the  time  being  \ 
directed  by  Order  in  Giuneil,  and  in  the  absence  of  any  atU 
ordcT,  or  so  far  as  any  such  order  does  not  extend,  then  ■ 
such  manner  and  fomi  and  subject  to  such  regulationa  i 
for  the  time  being  [ireBcribed  or  in  force  nwjMMtiug  qibtiI 
causes  o£  appeal, 

6.  Tlie  Judicial  Committee  of  the  Privy  Council  abaQ  haf| 
jurisdiction  to  bear  and  report  on  any  buch  appeal,  and  a 


W  Naval  Prizk  Act,  1864.  i4m 

M^erein  exeruiitii  all  nui'h  potrors  as  for  the  tirao  bifing  nptmr-  Cummitlc*  Im 
nain  to  thorn  in  r(«in-ft  of  a[)]i«al8  from  nny  Cmxrt  nl  Ailmi-  pri«e  ftjipaJM 
baity  jurisdk'tion,  luid  all  euLh  tMwen  as  are  UDilor  this  Ai^t  J 

Kvwted  in  tlie  High  Court  of  Aauiiralty,  and  all  such  iiowera  I 

K>B  'wore  woiit  to  he  exorcised  by  the  CkmuiuMionen  of  Apjteal  I 

IS&  priio  muses.  J 

■    7.  All  prooMsea  and  documents  required  for  the  purpoaes  Cumtiiiljr  of  I 

Kpf  any  such  ajTpesl  tihall  be  transmitti-il  to  and  iihaU  remain  prm^vtHn,  I 

Kb  tho  custody  of  the  Registrnr  of  Her  Uajeety   in   Prixe  P»1'™H  4o-  I 

■Appeals.  I 

I    8  In  erny  such  npponl  the  usual    inhibition   shall  be  Limit  of  Unitl 

f*  extracted  from  tlie  Ht'gtstry  uf  Ilur  MnjpBly  in  Prize  Appeals  '"''  "PP"!-     1 

within  throe  moufha  uftiT  thu  dalo  of  the  order  or  decree  1 

ajipealed    fmrn  if  tlie   appeal   bo   from  tlic  lli^h  Oittrt  of  1 

AchniraltT,  and  wilhin  eix  mouths  after  tliut  data  if  it  ho  1 

from  a  VitivAdmirahy  l^ritf  Court.  I 

0   Judicial   Committee  may,  nevertheless,  on  sufficiont  I 

Muse  shown,   allow  the  inhibition  to  bo  extracted  and  th«  I 

appeal  to  he  prosecuted  after  thv  ospimtion  of  the  respective  I 

periods  aforesaid.  J 

Vicr-Admirallxf  Prizr  CourU.  I 

9.  Every  TJee-Admi  rally  Prixe  Court  shall  enforce  within  EotoToeninit  \ 
.J  jurisdiction  all  otdi^rs  and  decrees  of  the  Judicial  Corn-  n*  onJertof  I 
^ttee  iu  prisie  appeals  and  of  the  High  Court  of  Admiralty  ^^8''  Conrt,  I 
is  prize  causes.  I 

10.  Hor  Majtisiy  in  Coonoil  mav  grant  to  the  Judge  of  any  SaUtu*  ef  I 
Vice- Admiralty  l*rixe  Court  a  salary  not  exceeding  fiv«  hun-  j^*^  "f  I 
dred  (lounds  a  year,  payabln  out  of  money  provided  hv  I^"^"*'  \ 
Parliament,  BuhjiVtt,)  sucJi  ngulntions  no  sBMii  meet.            "    SlJii/'**  I 

A  judge  to  whom   a  salary  is  so  gruutct]    shall   not   be  I 

ntitled  to  any  furllu-r  (■uitdument,  urisitig  from  fees  or  other-  1 

in  resjn-i't  uf  prixi-  business  trauiiB<-t<-il  in  his  Court.  I 

An  account  of  all  such  fees  shall  be  Veiit  by  tin-  regiBtrnr  I 

of  thi-  Court,  and  ihe  aniotint  thereof  shall  be  carried  to  and  I 

nu  part  of  the  consolidated  fund  of  the  l.'niled  Kiiigiloiu.  I 

11.  In  actordanee,  as  far  as  circumstances  admit,  witli  the  RpUritiff  J 
Vrindples  and  regulations  laid  down  in  the  Superannuatliin  prmluiMof  J 
5iM,  1839,  hor  Majesty  in  Council  may  grant  to  ibe  judge  of  l^'^fTl  viStl 
(*ay  Vil'e-Admirnlty  Wiito  Court  nn  annual  or  other  allow-  ^^^  m 
.ance,  to  take  efT'-ct  on  thv  tt-nuiuntiLiu  of  his  srnrice,  and  to                      I 

be  payable  out  uf  uonay  prorided  by  I'arllauieul.  ■ 
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Kctnms  from  12.  The  registrar  of  every  Tice-Ailmiralty  Prize  Court 
Vine-Admi-  shall,  OH  the  first  day  of  January  and  tirat  day  of  July  in 
rftlty  Prize  every  year,  make  out  a  retiirn  (iu  euch  fonn  as  the  Lords  of 
*■  the  Admiralty  from  time  to  time  direct)  of  all  coses  adjudffed 

in  the  Court  since  the  last  half-yoarly  return,  and  shall  with 
all  convenient  speed  send  the  Haine  to  the  registrar  of  the 
High  Court  of  Admiraltj-,  who  shall  keej)  the  same  iu  the 
registry  of  that  Court,  and  who  shall,  tis  eoon  as  convenieiiy 
may  be,  send  a  copy  of  the  returns  of  each  half  year  to  t 
Lords  of  the  Admiralty,  n'ho  shall  lay  the  same  before  t 
Houses  of  Parliament. 

General. 

BiieralordeM      13,  The  Judicial  Committee  of  the  Privj-  Council,  with 
irPriae  judge  of  the  High  Court  of  Admiralty,  may  from  time 

time  frame  general  orders  for  regulating  (subject  to 
provisions  of  this  Act)  Ihe  procedure  and  practice  of  Pi. 
Courts,  and  the  duties  and  conduct  of  the  ofiir.cra  thf-roof  ad 
of  the  practitioners  therein,  and  for  regulating  the  tew  to  q 
taken  by  tlie  oRiuers  of  the  Courts,  and  the  costs,  chttrgT 
and  expenses  to  be  allowed  ki  the  prautitiuners  tlieroin. 

Any  such  genera]  orders  shall  have  full  effect,  if  and  vhk 
approved  by  her  Majesty  in  Counoil,  but  not  sooner  or  otl) 

Every  Order  in  Council  made  under  this  section  shall  I 
laid  before  both  Houses  of  Parliament. 

Every  such  Order  in  Council  shall  be  kept  exhibited  u 
conspicuous  place  in  each  Court  to  which  it  relates. 

f  ^tthibition  of       14,  It  shall  not  be  lawful  for  any  registrar,  marahal,  i 

"■v'  True  other  officer  of  any  Prize  Court,  or  for  the  Begistrar  of  HS^ 

■wEiur  i^c    i^^j"**/  i"  Prize  Appeals,  dimctly  or  indirectly  to  ai!t  or  boi| 

'     '  any  manner  concerned    as    advocate,    proctor,  solicitor, 

agent,  or  utherwisi.-,  iu  any  priee  cause  or  appral,  on  puia  4 

dismissal  or  suspension  from  office,  by  order  of  the  Court « 

of  the  Judicial  Committee  (as  the  case  may  require). 

rohibitiun  of  16.  It  shall  not  he  lawfid  for  any  proctor  or  solicitor,  | 
DctofB  btung  poison  practising  as  a  proctor  or  solicitor,  being  employod  1 
"""  "*  B  party  in  a  prize  cause  ur  appyid,  to  be  employed  i 
concerned,  by  liimself  or  bis  partner,  or  by  any  other  peraot 
directly  or  indirectly,  by  or  on  behalf  of  any  adverse  party  i 
tliat  cause  or  appeal,  on  pain  of  exclusion  or  suspension  1  ~~ 
practice  in  prize  matters,  by  order  of  the  Court  or  of  the  .' 
(dal  Committee  (as  the  casi*  may  re<iuire). 
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II, — Prockdcrk  in  Prize  Causes, 
Prat^tediiigt  by  Ca/jlori, 

16.  Evorysliii)  taken  us jirizo.Btid  liroiiftht  into  ptirtwit 
tlie  jurisdiction  of  n  PrijiL'  ("ourl,  sUdll  fiirtliwith,  iintl  without  pn*"  "hlW 
bulk  broken,  be  delivered  up  to  tlie  murslial  of  tlio  Court. 

If  tilers  is  no  euch  manhoJ,  tlieu  tlii'  H)ii[i  ahall  be  iu  like 
lannnor  delivered  uji  to  th»  priooipal  otiicer  of  custoiua  at  the 
port. 

The  ship  shall  remain  in  the  cuatody  of  the  mtiTBlul,  or  of 
Bticli  officer,  subject  to  the  orders  of  the  Court. 

17.  Thecnptors  aboil,  vith  all  practicable  speed  after  the  Brin^gtil 
ship  is   brought  into  port,  bring  the  ship  ptipers  into  tJie  sbippape 
roaJBtry  of  the  Court. 

The  officer  !tk  conitnand,  or  one  of  the  cliiff  ofBcurs  of  llie 
eapturing  ship,  or  sumo  other  person  who  wns  pr^afUt  at  Uie 
capture,  anil  saw  the  ship  papers  di-Utferod  up  or  found  on 
board,  (Jiall  make  oath  that  lllfy  are  brought  in  aa  th«y  wem 
taken,  without  fraud,  addition,  subduction,  or  nlternliun,  or 
oke  shall  account  on  oath  to  the  satisfaction  of  the  Oourl  for 
the  absence  or  altered  condition  of  the  ship  papers  or  anv  ut 
them. 

Wlierc  no  ship  papers  are  delivered  up  or  found  on  board 
tlio  captured  ship,  the  otBcer  in  command,  or  one  of  the  chief 
o£venj  of  the  capturing  ship,  or  some  other  person  who  was 
present  at  the  capture,  shall  make  oath  to  that  efiect. 

18.  As  soon  as  the  afiSdavit  as  to  ship  papers  is  filed,  a  I 
monition  «hall  issue,  returnable  within  twouty  da^'s  from  tho 
service  thereof,  riling  all  persona  in  general  to  show  cause 
why  the  captured  ship  i^ould  aol  be  tondetnned, 

19.  The  captors  shall,  with  nil  pracdcahln  speed  after  the  Eun^nsth 
captured  ship  is  brought  into  jwrt,  bring  tlirw  or  four  of  rhe  ™  •i*n'lio| 
princi{wl  persons  belonging  to  the  captured  ship  before  the  i^l^*'**1 

tudge  of  the  Court  or  some  petson  authoriEfd  in  this  behalf,        **'         I 
<y  whom  they  shall  be  examined  on  oath  on  the  standing 
interrogatories. 

The  preparatory  osaminations  on  the  standing  intorro^- 
tories  shall,  if  pos«ible,  be  concluded  within  five  days  from 
the  commencement  thereof. 

20.  After  lh<'  return  of  the  monition,  the  Court  shall,  on  Adjwlios 

proiluctiim  of  the  i>repamtor7  examinations  and  ship  pajiers,  I7  Cotnt. 
proceed  witli  all  convenient  apc^d  either  to  condemn  or  " 
release  the  captured  ship. 


Appendix. 


21.  "WlifFP,  on  production  of  the  prepftratory  exaiiimatiom 
and  ship  pupers,  it  appears  to  the  Court  lioubtful  whotht*r  tho 
i'ft|il.tu'B<l  sbiji  18  giuid  pi-izt'  or  not,  liio  Court  may  direct 
further  prouf  tci  be  aildiicutl,  either  by  alfitlavit  or  by  cxanU' 
nation  uf  witnessts,  with  or  witlioul  pleiiding*,  or  hy  nrcKlnc- 
tion  of  furtliw  dociiinenls ;  aail  on  siitli  further  proui  bein^ 
adduced  tUe  Coui't  shall  with  all  couvejiient  speed  protuwd  to 
ndj'udication.  ^~ 

oAy,  &0.        22.  Tht*  fon-goiiig  provinons,  as  far  ae  they  relate  to  1 
|tKhip«of        custody  uf  the   ship,  and  to  exnminatiou  on    the  standi^ 
iutorrogatoricK,  shall  not  apply  to  »hip8  of  w 


23.  At  any  tiroo  before  final  decree  made  in  tlto  cause,  a 
person  clniuiing  an  interest  iu  ihe  ship  may  enter  in  1 
registry  of  tho  Court  a  claim,  verified  on  oath. 

Within  five  dnys  after  entering  the  cliiim.  the  claiuuiut  a' 
ffivp  wt'urity  for  costs  in  the  sum  of  sixty  pounds;  but  t-^ 
Court  shall  have  pow<ir  to  enlarge  the  time  for  giving  eecuritf 
or  to  direct  security  to  be  given  in  a  larger  sum,  if  the  ciroui 
stances  a]ipcar  to  require  it. 

Appraisemetil. 

24.  The  C'ourt  may,  if  it  tliinlce  fit,  at  any  time  direct  tl 
Coart  to           the  captured  ship  be  appraised. 

dtront  up-  Every  appraisement  shall  be  made  by  nompetent  pera 

prawproeat.      ^„„j.f^  to  make  the  same  according  to  the  best  of  their  ski 
and  knowledge, 


26.  After  appraisement,  tho  Coiu-t  may,  if  it  thinks  fit,  dU'a 

that  the  captured  ship  be  delivered  up  to  the  claimant,  on  i 

^delivery  giving  sn^urity  to  the  satisfaction  of  tho  Coui't  to  jiay  to  t] 

""""'         Fiptors  the  ajipraiscd  value  thereof  in  ease  of  condi'mnatiun.  ^ 
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28.  Every  sale  shall  bo  made  by  or  trnder  the  super! nten-  How  mImI 
d«nto  of  the  marahnl  of  the  Court  or  of  the  officor  haviag  the  l"  w 
custody-  of  the  ca[>turod  ship. 

29.  Tho  i)roo()(»l8  nf  any  sain,  made  either  heforn  or   aft>>r  Payi 
condemnulion,  iind  after  cundotunutiou  ihu  HpHraimnl  rnliio  nf  P""" 
the  capturmi  sliip,  in  case  she  ba»  been  dfliverod  up  tu  n  ,j^' 
olttimant  on  bail,  nhall  bo  paid  under  au  orde*  of  the  Court  o(Hp 
either  into  the  Dnnh  of  England  to  the  credit  of  her  Majesty's 
I'liyniOAter-GeDeral,  or  into  the  hands  of  an  effidfll  accountant 
(lielanging  ti>  tho  CommiMitrint  or  aonio  other  departtnentj 
appointed   fur  this   purpose   hy  tho   OonniiissioiKTs  of   her 
Maji'Hty's  Treasury  or  l>y  tlie  Ijiird*  of  tho  Admimlty,  subject 
in  either  case  to  such  rcgulatiune  as  way  from  thnr-  to  time  be 
made,  by  Order  iu  OoiuicU,  a*  to  the  custody  aud  disjiu^ul  of 
money  so  paid. 

Small  armed  Shipa. 

30.  The  cnptom  may  include  iu  one  adjuiUcutiun  any 
nimibiT,  nut  oxcci'iUng  six,  of  urmtMl  slii[N«  not  t-xceeding  one 
hundred  toiut  each,  token  within  threu  mouths  next  beforo 
institution  of  proceedings. 

Good,. 

31.  The  foregoing  provisions  rL-latiug  [o  ships  kUuU  extend  j 
and  apjily,  mulatit  inulandU.  to  goods  taken  as  jirize  oa  board  t 
ship;  and  the  Conrt  may  direct  such  goods  to  be  unladi-'n,  '' 
inventoried  aud  warehoused.  ^ 


Ooe  >4]«^ 
■hjpa. 


Monition  lo  C'aptan  to  proeetd. 

32.  If  thi'  captors  fail  lo  instituti?  or  to  iimsecute  with  effect 
proceedings  for  adjudication,  a  inouilion  eliall,  on  the  appli- 
cation of  a  i-hiimant,  issue  agaiust  llie  captors,  r(-lumabli> 
vilhin  six  days  from  llie  service  thereof,  citing  them  to  appear 
and  proceed  to  adjudication ;  and  on  the  return  thereof  tho 
Court  shall  eilher  forthwith  proceed  to  adjudication  or  direct 
further  proof  to  be  adduced  as  aforesaid,  and  then  proceed  to 
adjudication. 

Claim  on  Appeal. 

33.  ^Vhere  any  penon,  not  nn  original  party  in  the  oause, 
ea  on  appeal,  he  shall  enter  a  claim,  Terified  on  oath. 
i  gite  saonii^  for  oosta. 


tnmiffoi 
■[ipcol  In 


OmiTt  ill  ruK 
of  Mplm*  ill 
land  oxi)edi- 


nr. — SpECiu,  Casks  of  CArmiE. 
Land  KrptdStioaM. 

34.  "Where,  in  an  eX[iedition  of  nnv  of  lier  MajestyV 
or  fxft\a\  and  military  forces  n|;uiiist  a  fortress  nr  jioseesMoa 
on  Innd.  poods  bolotigitig  to  thn  Mate  of  llio  i-nemy  or  to  » 
public  trailing  compimj'  "f  the  enemy  enerciBing  jMiwers  of 
guTemment  arc  taken  in  tlie  furtress  or  posse&siou.  itr  a  ithip 
ig  token  in  waters  di-fi-nJi.'ii  by  'ir  helonging  to  the  fortress  or 
posseseion,  a  IVi/e  Court  nlinll  ham  jurisdictinn  as  to  the 
goods  or  Hliip  BO  Iftlcen.  and  any  goods  taken  on  board  the 
ahiii,  as  iu  case  of  prizu. 

Conjuiicl  Cnplute  with  Ally. 

35.  Wliere  any  aliip  or  gooila  is  or  are  takeu  l>y  any  ot  her 
*  Uajeety's  naval  fir  uaral  aud  mUitar>'  forciif  wbiJi)  at-tin^  ia 

eoujiitiitiiin  with  any  forees  of  auy  of  htr  Majesty's  allies,  a 
PrizL-  Court  shall  liove  jurisdiction  as  to  the  same  an  m  caso 
of  prizi',  and  shall  have  powtir,  after  condem nation,  to  appor- 
tion thu  due  ahare  of  the  proceeds  to  her  Mniesty's  ally,  the 
propiirtionnte  amount  and  the  disp^isition  of  whieh  ftlinre«haU 
De  ouch  as  may  from  time  to  time  be  agreed  betweoQ  her 
Uajeety  and  her  Majesty's  ally. 

Joint  Capture. 
1  36.  Before  rondoinnation,  a  petition  on  behalf  of  asserlixl 
joint  captors  shuU  not  (exi'ept  by  epwial  leave  of  tho  Court) 
l)(?  admitted,  unless  and  until  they  give  security  to  the  uitis- 
faction  of  thp  Court  to  contribute  to  the  actual  captors  a  jiist 
pniportion  of  any  costs,  charges,  or  espcnsos  or  dumages  that 
may  be  incurred  by  or  nwarded  against  the  actual  captors  on 
account  of  the  capture  mid  detention  of  tlie  prisic. 

After  con  d  em  nation,  such  a  petition  shall  not  (except  by 
Bpecial  leave  nf  the  Court)  bo  admitted  unless  and  until  the 
asserted  joint  ciipturs  pay  to  the  actual  capturs  a  just  propor- 
tion of  tlie  M>ste,  charges,  and  expenses  incurred  by  the  actual 
cn])tfln  in  the  case,  and  give  such  seeiirity  as  aforesaid,  aad 
show  HuQicieDt  cause  to  the  Court  why  their  petition  was  not 
prcseuted  before  con  d  em  nation. 

Provided,  that  nothing  in  the  present  section  Bhall  extend 
to  the  asserted  interest  of  a  flag  officer  claiming  to  ehare  by 
virtue  ot  his  flag. 

Offmctt  agtiintt  Law  of  Pr he. 
Ib  I*"!  of  37.  A  Prine  Court,  on  proof  of  any  offence  agaioHt  the  law 

offaw  t?        of  nations,  or  against  this  Act,  or  any  Act  relating  to  narnl 
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^jiBciplitie.  or  of^iust  any  Order  in  C-cnuidl  or  royal  prodama-  m 
tion,  or  of  any  brpacli  of  lier  Stnjesty's  iiu>tru(.-tiotiis  rtJatiug  '" 
to  iirize,  or  of  nny  net  of  dieo)>c-ilionco  to  the  ordent  of  the  '" 
Lords  of  thi'  Adniirnlty,  or  to  the  coinmniid  of  a  BUjwrior 
offipir,  ttminiittnl  Ity  tlw'  i-aplgrs  iu  rrlntion  to  any  ship  or 
goods  lukt'D  as  prixe.  iir  in  ndntion  tii  any  peiDon  nn  Imnrd 
any  eui'li  sliip,  may,  on  wmdtinnnlion.  n-servn  the  prize  to  hnr 
31ajpsly'«i  difpoeal,  notwilhstaiidiDg  any  grant  thiit  may  liiivf 
iJ>oon  made  by  Kct  Majesty  in  farour  of  eaptors. 

J're-rmpfion. 

38.  Whern  a  nhip  of  a  forci^i  nation  paminf^  tho  fu>as  ladon  PurcIiaM  W 1 
iritli  iiavnl  or  Tictualling  storeH  intt-ndi-d  to  Im  (rnrrti>d  to  a  Admimlty  if 
port  of  aov  enemv  of  Ik-r  Majestv  is  taken  and  hrought  into  PjiWic  i 
a  port  of  the  TJniied  Kingdom,  and  tlie  prirchaae  for  tht-  eer-  ^^" 

'Tlce  of  her  Majesty  of  the  stores  on  lionrd  the  ship  appears  to  ahine. 
the  Tx>n)s  of  thn  Admiralty  vxjHHlient  without  tho  eondera- 
natinn  th<>rei)f  in  n  Priwi  Court,  in  thai  cB«r>  the  I^rds  of  (he 
rnlty  may  pun'liuse.  on  llie  iioeount  or  fi>r  the  serviee  of 
-2ier  Maj««ty,  all  or  any  of  thu  Mot^h  nu  hoard  the  ship  ;  and 
the  CoiumiEHt oners  of  Customs  may  pemiil  tho  stores  pur- 
chased to  be  entered  and  landeii  within  any  port. 

Caplnrr  bj/  Ship  otter  than  a  Ship  of  li'ar. 

39.  Any  ship  or  goods  taVen  os  pri7*  bj-  any  of  the  offiters  Pi 
and  crew  of  a  ship  other  tlinn  a  sliip  of  war  of  her  Majesty  ^; 
■hall,  on  cond^ni nation,  belong  to  her  Majcstj'  in  lier  office  of  **• 
Admiralty.  ^ 


IV. — PaiEB  Saltaok. 

40.  WhiTo  any  ship  or  goods  belonging  to  any  of  her  SdtTi^  to 

Uajesty's  Bul>JMt«.  after  being  talteu  as  priw  by  the  enemy,  rr-r»|ito™ of  1 

jaw  ore  retaken  from  the  enemy  by  any  of  Imr  Majestj-'s  ^"'i'.'V'?.'^ 


I'Bhi 


L  Court  to  the 


■.the 


sliall  be  restored  by  decree  of  a  Priw)  "  t"?*^ 
payiiig  as  prize  sulToge  one  eighth 


rof  the  value  of  the  priz*  to  be  docrecd  and  ascertained  by 
Court,  or  Buuh  «nm  not  vxcimling  one  eighth  part  of  the 
i  estimated  value  of  tlie  prl/e  as  may  ho  agn-od  on  between 
tile  owner  and  the  rc-cnptori,  and  a[ipro*ed  hr  order  of  iJio 
I  Court;  provided,  that  where  the  re-iaptur«  is  mfldi>  under 
^jtj'cui&stantes  of  «pei'ial  difficulty  or  danger,  the  Vnxe  Court 
1^1  U  It  thinks  fit.  award  to  the  re-captors  as  priito  salvage 
IT  part  than  one  eighth  part,  bat  not  exceeding  in  any 
ijB  fourth  part,  of  the  vaJuo  of  tho  prixo. 


ApI'ENDLS. 

Provided  also,  that  where  a  ship  after  bein^  so  taken  is  act 
forth  or  used  bj  aay  of  her  Majesty's  eaemies  aa  a  ship  of 
war,  this  provision  for  restitution  shall  not  apply,  auil  tho 
ship  shiUl  be  adjudicated  on  as  in  other  cases  of  prize. 

41.  ^Vhe^e  a  ship  belonging  to  any  of  her  Majesty's  mib- 
jects,  after  being  taken  as  prize  by  the  enemy,  is  retaken 
intra  the  enemy  by  any  of  her  Alajesly's  ships  of  wur,  fihe 
may,  with  the  consent  of  the  re-captors,  prosecute  her  voyagw, 
aurl  it  shall  not  be  noceasary  for  the  re-captors  to  prooeeil  to 
adjudication  till  her  return  to  u  port  of  the  United  Kingduai. 

The  master  or  owner,  or  his  agent,  muy,  with  the  consent 
of  the  re-eaptors,  unload  and  dispose  of  the  goods  ou  board 
the  ship  before  adjudicatiou. 

In  case  the  ship  does  not,  within  six  months,  ndurn  to  n 
port  of  tho  TJuilod  Kingdom,  the  re-captors  may  nevertheless 
lustitute  proceedings  against  tbe  ship  or  goods  in  the  Hif^K 
Court  of  Admiralty,  and  the  Court  may  thereupon  award 
prize  salvage  as  afurnsaiil  to  t!ie  re-captors,  nud  muy  onforoe 
payment  thereof,  either  by  warrant  of  arrest  against  the  ship 
or  goods,  or  b}'  monition  and  atta';hment  against  the  owner. 


v.— Prize  Bovsty. 

!B  bounty  48.  If,  in  rnlation  to  any  war,  her  Majesty  is  pleased  to 
A^cere  aod  declare,  by  rntclamation  or  Order  in  Council,  her  intention  to 
crow  prcMmc  grant  prize  bounty  to  the  officers  and  crews  of  her  ships  of 
ment^ith'wi  """'"'  ''i'*"  sut^'*  of  the  oSicera  ami  crew  of  any  of  her  Majesty's 
memy.  ships  of  war  as  are  actually  jiresent  at  the  taking  or  destroying 

►  of  any  armed  ship  of  any  of  her  Jfajetily's  enemies  sliall  he 

entitled  to  liave  distributed  among  thetn  as  prize  bounty  a  sum 
i.'uluulated  at  the  rate  of  five  pounds  for  each  person  on  boon! 
the  enemy's  ship  at  the  beginning  of  the  engagement. 

A«(»rtam-  43.  Thi?  number  of  the  persons  so  on  Itoard  the  enemy's 

neut  o(  (.hip  shall  be  proved  in  a  Prize  Court,  either  by  the  examiun- 

mi»°Uiu!ntv     t"i'«8*"i«athof  the  survivors  of  them,  or  of  any  three  or  mors 
^(fecimrf     of  the  survivors,  or  if  there  is  no  survivor  by  the  papers  of  the 
Prizu  Court,     enemy's  ship,  or  bv  the  examinations  on  oath  of  three  or  more 
of  the  officers  nnd  erew  of  her  Majesty'*  ship,  or  by  suoll 
other  uvidenco  as  may  seem  to  the  Court  sufficient  in  the  oir- 
cnmstaiii;e8. 
The  Court  shall  make  a  decree  declaring  the  title  of  tha 
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offiopra  and  crow  of  linr  MajeHty's  ship  t<i  ilia  prbto  bounty, 
anil  stating  tbo  amuuut  Lheruof. 
TliP  decri>e  shall  bo  aubJMt  to  appeal  as  other  decreus  of 
I  the  Court. 

'       44.  On  production  of  an  olIidBl  copy  of  the  decree,  the  Papanal  uf  I 
Conimiesioncrs  of  hor  Majostj-'s  Treasury  idiaU,  out  of  money  pn»  botnit^B 

Srovided   by  Parliamoiit,  pay  tho  amount  of   prize  bounty  "™ 
ecreed,  in  euch  manner  as  any  Order  in  Council  may  from 
timo  to  time  direct. 


VI. — ItlSCELLAXEOUS  PKO VISIONS. 

Jtantom. 

45.  Her  Majesty  in  Counril  may  from  time  to  time,  in  rela-  Powot  for 
I  tion  to  any  war,  make  such  orders  as  may  seem  expedient,  reyulatinjt 
I  aocarding  to  circumstances,  for  prohibiiing  or  allowing,  aSMta' 
*  irholly  or  in  certain  cases,  or  suoiect  to  any  conditions  or  CooiiwL 

regulationB  or  otherwise,  aa  may  from  time  to  time  seem 
meet,  the  ransoming  or  the  entering  into  any  contract  or 
agreement  for  the  ransoming  of  any  snip  or  goods  belonging 
to  any  of  her  Majesty's  subject*,  and  UUcea  as  priie  by  any  I 

of  her  Majesty's  enemies.  | 

i       Any  contract  or  agreement  entered  into,  and  any  bill,  bond, 
,    or  other  security  given  for  ransom  of  any  ship  or  goods,  shall  . 

be  under  the  exclusive  jurisdiction  of  the  Hi^  Court  of 
Admiralty  as  a  I'rixe  Court  (sulijcct  to  appeal  to  the  Judicial  | 

Committee  of  the  Privy  Council),  and  if  entered  into  or  given 
in  contravention  of  any  audi  Order  in  Council  shaU  bo 
deemed  to  have  been  entered  into  or  given  for  an  illegal 
consideration. 

If  any  person  ransoms  or  enters  into  any  contract  or  agree- 
ment for  ransoming  any  ship  or  goods,  in  contravention  of 
anv  such  Order  in  Council,  he  shaQ  for  every  such  offence  bo 
liable  to  be  proceeded  against  in  the  High  Court  of  Admiralty 
at  the  suit  of  her  Majesty  in  her  OlBc"  of  Admiralty,  and  on  . 

conviction  to  be  fined,  in  (he  discretion  of  the  Court,  any  sum  ' 

not  exceeding  five  hundred  pounds. 

Canroy. 

46.  If  the  master  or  other  i>eraon  having  the  command  of  PoniihinwrtJ 
any  iiliip  of  any  of  her  Majeftiy's  subjects,  under  the  convoy  uf  r--"— 
of  any  I'f  her  Mnjt'st^-'s  ehijis  of  war.  wilfully  di»oboy"  any  JJ^ 
lawful  signal,  instruction,  or  cummand  ol  the  commandeT  of  „ 


and  v^XH 
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the  convoy,  or  without  leave  deserta  tho  convoy,  lie  aliall  T>e 
liable  to  be  proceeded  agaiiiBt  in  the  High  Court  of  Admiralty 
at  the  suit  of  her  Majesty  in  her  Office  of  Admiralty,  and 
upon  conviction  to  be  fined,  in  the  discretion  of  the  Court,  any 
Bum  not  exceeding  five  hundred  pounds,  and  to  suffer  ini- 
piisoament  for  such  time,  not  exceeding  one  year,  as  Uie 
Court  may  adjudge, 

Cvsloms  Duties  and  Regnlnlians. 

47,  All  ehipa  and  goods  taken  as  prize  and  brought  into  a 
port  of  the  United  Kingdom  shall  be  liable  to  and  be  charged 
with  the  same  rates  and  charges  and  duties  of  customs  as 
under  any  Act  relating  to  the  customs  may  be  chargeable  on 
other  ships  and  goods  of  the  like  description ;  and 

All  goods  brought  in  as  prize  which  would  on  the  voluntary 
imjiortation  thereof  be  liable  to  forfeiture  or  subject  to  any 
restriction  under  the  laws  relating  to  the  customs,  shall  be 
deemed  to  be  so  liable  and  subject,  unless  the  Commissioners 
of  Cuatoms  see  fit  to  authorize  the  sale  or  delivery  thereof  for 
home  use  or  exportation,  unconditionally  or  subject  to  such 
conditions  and  regulatjons  as  they  may  direct. 

4B.  Where  any  ship  or  goods  token  as  prixe  is  or  are 
'  brought  into  a  jiort  of  the  United  Kingdom,  the  master  or 
'  other  person  in  charge  or  command  of  the  ship  which  has 
been  taken  or  in  whjt-h  the  goods  are  brought  shall,  on 
arrirul  at  tiuch  port,  bring  to  at  the  proper  place  of  discharge, 
and  shall,  when  required  by  any  officer  of  customs,  deliver  an 
account  in  writing  under  his  hand  concerning  such  ship  and 
goods,  giving  auon  particulars  relating  thereto  as  may  be  in 
hie  power,  and  shall  tridy  answer  all  questions  concerning 
such  ship  or  goods  asked  by  any  such  otficer,  and  in  default 
shall  forfeit  a  sum  not  exceeding  one  hundred  pounds,  such 
forfeiture  to  be  enforced  as  forfeitures  for  ofionces  against  tho 
laws  relating  to  the  customs  are  enforced,  and  every  such  ship 
shall  be  liable  to  such  searches  as  other  ships  are  liable  to, 
and  the  officers  of  the  customs  may  freely  go  on  board  anoli 
ship  and  bring  to  the  Queen's  warehouse  any  goods  on  board 
the  same,  subject,  nevertheless,  to  such  regulations  in  respect 
of  ships  of  war  belonging  to  her  Majesty  as  shall  from  tima 
to  time  be  issued  by  the  Commission cirs  of  her  Majesty's 
Treasury. 

49.  Qoods  taken  as  priiie  may  be  sold  either  for  home  con- 
sumption or  for  exportation ;  and  if  in  the  former  case  tho 
**  proceeds  thereof,  after   paj-mont  of  duties  of  customs,  are 
insufficient  to  satisfy  the  just  aai  reasonable  claims  thereon. 
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the  CommiiiBionors  of  lier  Majeoty's  Troosuiy  may  remit  the 
irhole  or  such  part  of  the  said  duties  as  they  we  fit 

Perjury. 
fiO.  If  any  person  wilfully  and  corruptly  nwoars,  declarofl,  ranidunen 
or  affirms  falsely  in  any  prize  cause  or  appeal,  or  in  any  pro-  "*  P?^"?* 
cecding  under  this  Act,  or  in  rt»spoct  of  any  matter  requirod  ™i™ 
by  tluB  Act  to  be  verified  on  oath,  or  suborns  any  other  person 
to  do  HO,  he  shall  be  deemed  guilty  of  perjury,  or  of  autiomn- 
tion  of  perjury  (as  the  case  may  be),  and  shall  be  Uablo  to  be 
punished  aoconlingly. 

Limitation  of  Aeliima,  |'c. 

91,  Any  action  or  proceeding  shall  not  lie  in  any  pert  of  AotioDB 
her  Majesty's  domiuioua  against  any  person  acting  under  the  'tf"'"*'  !*< 
authority  or  in  the  execution  or  intended  execution  or  in  pur-  j^^^*^ 
Buance  of  this  Act  for  any  alleged  irregularity  or  trespass,  or  bp  brought 
Other  act  or  thing  done  or  omitted  by  him  under  this  Act,  witioui 
nnless  notice  in  writing  (specifyine  the  cause  of  the  action  or  aot<<Xi  ^'< 
proceeding)  is  ffiren  by  the  intencung  plaintiff  or  prosecutor 
to  the  intended  defendant  one  month  at  least  before  the  com- 
mencement of  the  action  or  proceeding,  nor  uolesa  the  action 
or  proceeding  is  commenced  within  six  months  next  after  tlio 
act  or  thing  complained  of  is  done  or  omittM,  or,  in  case  of  a 
oontinuation  of  damage,  within  six  months  next  after  the  doing 
of  such  damage  has  ceased. 

In  any  such  action  the  defendant  may  plead  generally  that  . 
the  act  or  thing  complained  of  was  done  or  omitted  by  him 
Trhcn  acting  under  the  authority  or  in  the  execution  or  intended 
execution  or  in  pursuance  of  this  Act,  and  may  give  all  special 
matter  in  evidence ;  and  tlie  plaintiff  shall  not  suiiceed  if  t«ndcr 
of  sufficient  amends  is  made  by  the  defendant  before  the  nna- 
meni-ement  of  the  action;  and  in  cose  no  tender  has  been  made, 
the  defendant  may.  by  leave  of  the  Court  in  which  thi)  action 
is  brought,  at  any  time  pay  into  Court  fiich  sum  of  money  as 
he  thiiDis  fit.  whereupon  such  procf«ding  and  order  shaU  be 
had  and  made  in  and  by  the  Cfourt  as  may  be  had  and  made 
on  the  payment  of  money  into  Court  in  an  ordinary  action  ; 
Knd  if  the  plaintiff  doos  not  succeed  in  the  action,  the  defendant 
ahall  receive  such  full  and  reasonable  indemnity  as  to  all  coeto, 
charges,  and  expenses  incurred  in  and  about  the  action  as  may 
be  taxed  and  allowed  by  the  proper  officer,  subject  to  review; 
ftnd  though  a  verdict  is  given  for  the  plaintiff  in  the  action  he 
shall  nut  have  costs  nKainst  the  defendant,  unless  the  judge 
before  whom  tho  trial  is  had  certifies  his  approval  of  the 
kction. 
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Any  such  action  or  proceeding  againat  any  person  in  her 
Majesty's  naval  service,  or  iu  the  employment  of  the  Lords  of 
the  Admiralty,  shall  not  be  brought  or  instituted  elsewhere 
than  in  the  Uaited  Kingdom. 

PttiUom  of  Right. 

62.  A  petition  of  rieht,  under  the  Petitions  of  liight  Act, 
^  1860,  may,  if  the  supiihiuit  thinlca  tit,  be  intituled  in  the  High 
.  Court  of  Admiralty,  m  case  the  subject-matter  of  the  petition 
or  Any  maturial  part  thereof  arises  out  of  tlie  oxercUe  of  any 
beilieerent  right  on  behalf  of  the  Crown,  or  would  be  cogniz' 
able  in  a  Prize  Court  within  her  Majesty's  dominions  if  the 
same  were  a  matter  in  dispute  between  private  persons. 

Any  petition  of  right  under  the  last-mentioned  Act.  whether 
intituled  in  the  Iligh  Court  of  Admiralty  or  not,  may  be  proee- 
onted  in  that  Court,  if  the  Lord  Chancellor  thinks  fit  so  t4> 
direct. 

The  prijvisions  of  this  Act  relative  to  apppal,  and  to  the 
framing  and  approval  of  general  orders  for  regulating  the 
procedure  and  practice  of  the  High  Court  ot  Admiralty,  shall 
extend  to  the  case  of  any  such  petition  of  right  intituled  or 
directed  to  be  prosecuted  in  that  Court ;  and,  subject  thereto, 
all  the  provisions  of  the  Petitions  of  Eight  Act,  186t),  shall 
apply,  mutatii  mutandix,  in  the  case  of  any  auch  petition  of 
n^t ;  and  for  the  purjioses  of  the  present  section  the  terms 
"Court"  and  "judge"  in  that  Act  shall  respectively  be  under- 
stood to  include  and  to  moan  the  High  Court  of  Admiralty  and 
the  judge  thereof,  and  other  terms  shall  have  the  respective 
meanings  given  to  them  in  that  Act, 

Ordtrt  in  Couneil. 
03.  Her  Majesty  in  Council  may  from  time  to  time  make 
I    such  Onlers  in  Council  as  seem  meet  for  the  better  execation 
of  this  Act. 


I 


Order  in  M.  Every  Order  in  Council  under  this  Act  shall  be  published 

Couuoil  to  In  in  the  Lvndon  Gazette,  and  shall  be  laid  before  botn  Houses 
giiMttod,  ire,    of  Parliament  within  thirty  days  after  the  making  thereof,  if 

Parliament  is  then  sitting,  and,  if  not,  then  within  thirty  days 

after  the  next  meeting  of  Parliament. 


Tot  to  sflect 
ri^htAoI 
Crown :  effeot 
(i[trc»ticB,&a. 


Sailtiffi. 
55.  Nothing  in  this  Act  shall— 
(1.)  give  to  the  ofltcora  and  c 

shijM  of  n  _      _^ 

goods  taken  as  prize  or  the  proceeds  thereof,  it  boin|( 


IF  ot  any  of  her  Majesty's 
right  or  claim  in  or  to  any  ship  o 


Naval  Peizk  Act,  1864. 


the  intent  of  this  Aot  that  such  offirora  (ind  crews 
shall  continue  to  take  only  auch  interest  (if  any)  in 
the  proceeds  of  priies  as  may  be  from  time  to  time 
granted  to  them  hy  the  Crown  ;  or 

(2.)  alTeetthe  operation  of  any  existing  treaty  or  oonrention 
with  any  foreign  power;  or 

(3.)  take  away  or  abridge  the  power  of  tlie  Crown  Ui  enter 
into  any  treaty  or  convention  with  any  foreign  power 
containing  any  dtipiUation  that  may  seem  meet  con- 
cerning any  matter  to  whiiji  this  Act  rohitos  ;  or 

(4.)  take  away,  abridge,  or  control,  further  or  otherwise 
than  aa  exprt^sly  provided  by  this  Art,  any  right, 
power,  or  premgntive  of  her  Majosty  the  Queon  in 
right  of  her  Crown,  or  in  right  of  her  ofBoe  of 
Admiralty,  or  any  right  or  jwwit  of  the  Lord  High 
Admiral  of  iho  United  Kingdom,  or  of  the  l^m- 
mishioQera  for  executing  the  (Mce  of  Lord  High 
Admiral ;  or 

(5.)  take  away,  abridge,  or  control,  further  or  otherwlee  than 
as  expressly  provided  by  this  Act,  the  jurisdicticm  or 
authority  of  a  Priie  Court  to  take  cognizancu  of  and 
judicially  proceed  nnon  any  capture,  seizure,  prize, 
or  reprisaJ  of  any  ship  or  goods,  and  to  bear  and 
determine  the  same,  and,  according  to  the  course  of 
Admiralty  and  the  law  of  nations,  to  adjudge  and 
condemn  any  ship  or  goods,  or  any  other  jurisdictioa 
or  authority  of  or  oxerciseable  by  a  Priee  Court. 


86.  This  Act  shall  commence  on  the  oommoncement  of  the 
Mavnl  Agency  and  Distributian  Act,  1864. 
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i  CAtTDKS ;  EniuJuM :   Fuuoiit  ;    I'nE- 


ACT  OF  GOD,  m. 


^  ._  npt^r  huiw  juriadiotion,  310. 

Priae  ooort  may  Hit  in  tnTitonr  of  nUy.  316, 

Priia  Ijiag  iriUun  tomloty  of  sUj.  317. 

Prize  ciuiiiot  be  condomncd  whilst  withiii  dbuIibI  jurisdlclion,  6'i,  31'. 

Differcoce  of  opiaiou  n»  to  Ihii,  i)17. 

Neatral  port*  now  closed  (o  prixm,  31T. 

To  vhat  port  piiis  to  be  brought,  3  IS. 

Peu»  cures  daectiva  title  to  prise  ponlu 

Bight  to  priie  teMed  in  Mra^gn,  S19. 

Prize jprooUniatiuii,  130,  316. 107,  411. 

Adjndkatioii  hr  Admirml^  Conit,  318. 

MKiotmdiuit  fornits  prize.  319. 

xn  prize  Droit  of  Admiralty.  136,319. 

iroiiuttioiii  foUowi?d  ;  notmnuiiiipdUv,  320. 

K-lby  be  dnmandwi  by  ncutnUis  ttunigb  prito  lost  or  destmyod,  320, 

■t|»iMHd*1ll>.  fi5.  310.  331. 
Btktule  of  Limitntiolu  dam  not  applf ,  33 1 . 
Eiwraies  hare  no  Ictui  ilamdl,  3H. 
UturtT oBBraprMeDl elaimanta,  331. 
Claim,  bow-  la  be  snppatted.  33:!. 
Time  allowed  if  dOGummtii  insntBaient,  331. 
Proof  lias  cm  cUimimt.  313. 


till  regular  oondemuatiai),  SSI. 
AlbwanM  for  amelioraliDn ;  debotive  pnichMi^  323. 
bteriocaUnr  sal*,  333. 

Diachargs of  oirKo :  expnun  of,  50,  313,  3U. 
JuriadictioD  of  mplors'  court  oonaliuiTe,  31S,  S8B. 
Ckptom'  liabOity,  31t. 

Nontrala  hare  no  complaint  till  adj  ndimtion,  314. 
Nentnls  must  reaurt  la  highat  court  of  appMl,  311. 
The  StandiDir  luterrogstoriea,  lift,  314. 
Ratea  as  iv^tda  uTidtcioe,  336. 
The  reapomiibililj  iit  ca|iti>n>,  AT,  68,  64,  67.  330. 


T"p*rtT  di<stn^i<u 
d  tomgn  amdemt 


bolligcrml  ship,  333. 
iiutina  vxamiiied  by  the  Coutt,  3M. 


I  Vi^ht  to  be  attuilMd  to  fonriga  ouadoaiuttian,  S39. 
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ADJUDICATION-  csnlintird. 

Costs  and  Damages.    { Vide  a/K  tui  CAmTcB.] 

Thu  sward  of,  325. 

Thu  OHtaoo  raw,  325. 

Indenmifloation  of  cHptors  by  naUoiuil  gQTenmient.  OS,  US. 

Eipeusee  ageiuTsted  by  wufnloGss  of  ulaimiLnts.  310,  S32. 

None  aUowed  agaitut  captare  if  papture  juatidable,  So,  329. 

Wheu  not  oUonod  ugaiDst  t^apturt,  329,  331,  331. 

"Wiim  altuwcd,  330,  331. 

If  pmu  lout  ur  doBtToycfl.  330,  330. 

Captors'  liability  after  nnjiutofled  sale,  330. 

Damage*  for  personal  torts,  aao. 

Vindictive  damages,  when  given,  331. 

For  unreasonable  delay,  333. 

Ajwnst  non-commisaioned  coptors,  332. 

Indirect  damages ;  Iobs  of  marltet,  Ao.,  333. 

D(«tracHoii  of  nenlral  property  witli  bulligorcut  Toaxel,  333. 

Wlien  further  jiroof  requinvl.  333. 

Or  when  miscondnct  On  part  of  rlaimaintf,  331. 

Wben  not  allowed  to  clumantM.  333. 

When  allowed  to  captors,  fiS,  334. 

Sasis  of  allowance,  334. 

Sxpensee  of  unlivery  and  warehoiullig,  M,  323,  334. 

Private  rompromine  preoludeii  clsini  tor  damagea,  33S. 

Double  chargo  for  Gre  insiiranoc.  33S. 

MuHhal  respouaible  for  safety  of  prize,  33S. 
Excfasirc  charges  by  marshal.  33(1. 

Expenses  payable  to  nentral  carrier,  34 1 . 
Asaeeament  of  ;  Liability  for ;  Interest  ou,  67 — 67. 
Payable  out  of  Freight,  67. 
Damage  In  resiEting  eaptnre,  S3,  84. 
Costa  of  Dischftrge,  ftc.     [  I'lifc  mi  Caboo,] 
Lialnlity  of  privateer  owners,  84. 
/■uuranw, 

Cost*  when  insursnoe  F.  C.  and  8.  or  invalidated,  33d. 

Coats  iu  ordinary  cases,  330. 

Services  of  niaalcr  and  CTew  rt  Festttatioii,  337. 

Goals  adjud^ifed  against  elaimant,  337. 

Whether  reasonably  incurred,  339. 

ADMIRALTT  OOUET, 
Adjudicution  by,  319. 
Responsibility  for  prize,  335. 

ADMIEALTT,  DROIT  OF,  138.  31B. 

AGENT  AND  PRINCIPAL,  114,  413. 

ALABAMA,  THE 

Was  not  a  privateer,  2B. 

Cose,  generally,  364.     [  Fiijf  mi  Nbdtsu.  Riouis.  ic— roLTQCAi.-] 

ALLIES  miu 
ALLT, 


)t  trade  with  Enemy,  2G11,  'int. 
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AMELIORATION,  allowance  for,  323. 

ANCIPITIS  uses,  Goods.     [Vide  Contbabaitd  ;  Equivocix  Goodb.] 

ANGARY,  247. 

APPEAL,  neutralH  mtut,  before  complaining,  324. 

APPROPRIATION  OF  NATIONAL  PROPERTY,  254. 

ARMED  BELLIGERENT   CARRYING- SHIPS.    [Kkfo  Rmotancb 
TO  Visit,  &c.] 

ARMED  NEUTR^VLITY  OF  1780.. 88,  147. 

ARREST, 

Etfect  of,  on  Freight -contract,  41. 

By  Government  of  assured,  42,  256. 

Does  not  dissolve  Freight-con  tract.     [  Vide  Fbsioht.] 

ARREST  f.  CAPTURE,  38,  39,  41,  252,  256.     [  Vide  aiso  Eicbaroo.] 

**  ARRESTS,  RESTRAINTS,  AND  DETAINMENTS,"  79. 

ASSISTANCE  (OF  NEUTRALS)  TO  BELLIGERENTS,  381. 

AUGMENTATION  OF  FORCES.    [  Vide  Nbutbal  Watkbs  ;  Nbtttral 
RiouTs,  &c.  — PouncAL:] 


BALTIC  CODE,  1793.. 88. 

BALTIC  CON^FEDERACY,  148. 

BARRATRY, 

Delivery  to  enemy,  78. 

Privity  of  owners  excludes  barratry,  78. 

Resulting  in  capture ;  the  F.  C.  and  S.  clauiie,  79. 

loss  by  torpedoes,  86. 
Barratrous  breach  of  blockade,  124. 
Resistance  to  visit  and  search,  215. 
Engaging  in  illicit  or  privileged  trade,  243. 
Trading  with  enemy,  *i74. 
Ransom  from  the  enemy,  304. 
Breach  of  neutral  warrantry,  387. 

BELLIGERENT 

Goods,  Carriage  of,  355. 

Municipal  Rights,  254. 

Obligations,  311. 

Rights  against  the  Enemy,  36. 

Rights  against  Neutrals,  144. 

Ship,  destruction  of,  wiUi  neutral  property,  333. 

Troops,  Transport  of,  359. 

Veswls,  Shipment  by,  357. 


ids 
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BELLI6EKENTS. 

PuniLaBe  from,  hy  Neutral«,  380. 
Loans  to,  384,  413. 
Sales  to,  346,  364. 

BILL  OF  LADING.    [HiiiOHAaraa-PiBTT.] 

BLOCKADE.     [  I'lob  alio  Ekbasoo.] 
Of  dtfltinotJoii.  40. 
Effect  of.  OD  policy.  40. 
AltemadveB  opcu  to  ship-maslcr.  40. 
Uarine  iiu<ursiit<e  clatiiica,  40. 
Wages  of  crew  dtmng',  4 1 . 
Fraiglit-contract,  41.418. 
The  anbgeol  generr Jly,  104. 
Uotivie  of.  1U5. 

ConacqiieDce  of  violntioD  of,  lOS. 
Wliat  porta  may  bo  bluckaded,  106. 
Host  be  eSectiTe,  27,  106,  106. 
Paper  bluckaiie,  lOS. 
Dnriiig  the  Anglo- Busdan  War,  lOu. 
Three  reqnuiitee,  to  oonstituto  a  good,  tOC, 
Indfectiveaens  us  regardx  oertajn  ports,  107. 
Whole  Coiiftd«raU>  coast  bloakudcd,  107,  lOS. 
Uoflt  he  impartJiil,  lOT. 


War-TesKla  may  be  admitted,  108. 

In  tlie  Franco -Chineeo  war.  108. 

Proof  of  JincoDtiDaaiiuo,  108. 

Not  invaLdated  by  acddantul  c;in;umHtaiu;ef(,  108. 

But  blockadore  mn»t  return  promptly,  109. 

Effect  of  weakEwng  the  cordon,  108. 

If  once  raised,  freah  notifiostion  neoeasaiy.  109, 

Oorawional  broach  is  not  proof  of  incfficiencjr,  109. 

Proof  of  difacUi,  lies  on  captors,  109. 

Must  bo  ooniAruod  literally,  109. 

May  be  evaded  by  inland  oouveyaoee.  109. 

Ooods  must  not  bo  coasted,  to  avoid,  1 10. 

Days  of  grace  (or  vessela  loading  or  discharging,  110. 

But  SQCb  vesseU  must  oot  hmifd;  1  ID. 

Ships  in  ballast  may  leave  at  any  time,  110. 

Fonnal  notice  to  veseela  in  the  ports.  111,  116. 

Vesaels  driven  into  blockaded  ports  by  stress  of  weather ;  in  ignonuico ; 

imdflr  Ucence,  &.B.,  &o. : — may  depart  in  safety,  111,  118. 
Knowledge  mnat  be  proved  B^mst  blockade-breakers,  112,  IIG. 
Public  notification,  112,  116. 
No  special  indulgencE'  to  undviliscd  powers,  112. 
Bliipmaslunt  and  the  ^ca  of  ignorance,  113,  114,  US,  116. 
Distinotioii  between  Blockade  by  Notice  and  ^ovkade  d^/a«(p,  113, 

114. 
Selibenttcly  appuMching  vessels  cannot  claim  to  \n<  warned  off,  1 13. 
Bat  innocently  approaching  veswls  must  bo  warned,  116. 
Veasola  most  not  Dover  on  the  coast,  113. 
Uastvn  must  inquire  at  neutral  poits,  Ac,  113,  114. 
Hasters  must  not  imgidre  of  blockading  squadron,  113. 
Cargo  pumhasod  in  ignorance,  n  loading  port,  114, 
Cargo-owner  not  neciwsarily  boond  by  act  of  bclligrronl  ngout,  114. 
Master,  when  warned,  muxl  promptly  turn  away,  116. 
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I  liUinkada, 


BLOCKADE— oontiiiHM'. 

Notiue  mtut  not  oxofwd  the  fnot,  1 16. 

If  mastur's  pies  of  ignnnuioe  ilubeli<ived,  tUpnuj  boon-eatod,  llu. 

Warning  mtut  bo  uaaribad  on  ship's  pipen,  116. 

Standing  intorrDgatiirkw,  110. 

Sulisg  witb  intcDl  to  rialxte  :  oonfiacBtlnn,  117. 

Bat  intrnt  roiut  be  acoompuiiod  hjr  ovDTt  ainti  117. 

Effect  of  talao  papon,  attonpt  to  anuit  Mud),  Ac,  117. 

HaitflT  niQgt  acrt  wiUi  BtnugBttoidnon,  IIS. 

Intoxicatiun  :  bad  UitevedeaU,  118. 

A  gsnerel  Uoenoe  cloea  not  ooTer  bloobulnl  piirtB,  US,  ITS. 

Attempted  breech  inTalrm  total  ounflumtian,  1 1 9. 

Bat  oargo-ownen  majr  rebut  oomplioitj',  1 16. 

Or  pretiumptiuD  may  be  in  fiiTaur  of  awga-owuetm,  II 

Hhip-onmprs  cannot  pl«d  dinobedienm  of  nuutor.  I'JO 

OSoDoe  purged  only  by  tennination  of  TOyage,  l:iO. 

Pacific  Blockade. 

Definitioa  and  iiuttanca,  121. 
I  Amr-oxn. 

Gen«raUy,  123. 

Underwriters  muxt  be  iatunni>d  of  inlmtian  to 

123.  401. 

lUwnl  ai^nrt  Brjctuli  blockade  121. 
VioUtion  of  bloeludc  bnalta  neutral  wamoty,  \'H. 
Blookade  of  deattnatiain  not  s  peril  inmirvd  against,  124. 
Bansttuns  breach,  by  inaiitsr,  124. 
Whotber  mwtar  bad  notifw.  129. 
Whether  breach  was  inlentioua],  l!fi. 
Spcuial  policy-nlauMse,  124. 
BOMBAKDMENT  OF  SEABOARD  TOWNS. 
Genets]  conaaderations,  138. 
An  open  question,  142. 
Fire  inauranee,  n,  1 4S. 
BttlTlSII  BLOCKADE.     [rrf*Bu>exAim.] 

CAPTURE,  inmranoe  againrt,  43,  376.  STO,  406. 
EUBAROO.    [nrf^EMBABOO.] 
SHXTTINO,  eSoct  of  DecUmticoi  ol  Puia  on,  30, 
BULK,  breaking  of,  fiB. 
BULLS'  inDES.  182. 

CAOLIAKI  CABB,  381. 

CAPTAIIf.     [rubUutiB.] 

CAPTURE :  CAPTOBS.     [fiJe  uk  Kmbuioo  :  Puxe;    Rs-captcbi; 
ADJtmicartow.] 
Eqnitable  rlaima  not  reoognUed,  34. 
DiMingnished  from  amnt,  38,  30,  41,  256. 


, Jl  jottily.  6S.  IM,  SSB, 

la  at  peril  of  oaptucn,  U. 
X(uttM)«41aw«db7»djud)(iatiim,  65.  3S0,  333. 
Prise  may  be  datejyad,  M,  333. 
Oompaualian  for  wrongful  dcatmetiaii,  tt,  333. 
Of  ashing-ircfneli.  Git. 
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CAPTURE  r  CAPTORS— ran  (i«K«/. 

Ciiptoni  liable  for  neglfiot,  57,  fiS,  87,  330.    [T'lifo  o(»o  ADJUMOArios.] 
Claim  for  dnma^s  ogninat  captors,  S7,  fiij,  61,  67,  1)30.     [Cub  a^ 

Captured  seameD  are  jiriBonerci,  bH. 
The  breaking  of  bulk,  b9. 
Captors  raaj  olaiiu  oobIb,  S9.  3S4. 
Captora,  when  inveatvd  with  prixe,  59. 
If  Tcssvl  etulcd  before  hostilities,  69. 
CbpIut^  in  ncatral  vrutera,  60,  314. 
Joint  capture.  60. 
Capture  after  illegal  outfit,  &c.,  62. 

ceMatinu  nf  hoatilitiea.  61. 
Captors  must  secure  theaiselvcs  agniust  rescue,  2   . 
Captnra,  indemnification  of.  b;  govemmput,  GS,  328. 
Pajment  of  freight.     [  ViJi  lub  Fkeioht.] 
Standing  iuterrogatoriea  adminintered  to  orev,  118,  324. 
Bj- non-oanuuigRioned  ship,  SB,  133,  136. 
Capture  of  ransom-bm.  303. 
Iiwurable  iut«re»t  of  capt«r«,  [q.  v.)  407- 
CnptoTS  BDBwerable  to  own  guveniinent,  324. 
Ensmj  goods  in  neutral  vesseli,  66. 

Itttvraiat. 

la  covered  by  the  pollny,  68. 

F.  C.  and  S.  clause,  68,  81,  ^7S,  276,  306. 

Qires  rigbt  ta  immediaT«  claim,  68. 

Is  oonstruutive  total  loss,  69. 

Gives  right  to  abandou,  69. 

CoDBoquence  of  not  abandoning,  68. 

Absndonment  of  ship  carries  freight  with  it,  40,  TO. 

onoo  accepted,  is  binding,  71,  72. 
DdjuDinent  equivalent  to,  71- 
Payment  of  expennea  oonsequtnt  on,  72,  83.     [I'lrfr  AwunicA- 

Coats  attending  adjudication  proceeding,  72. 
If  abandonmcut  refused  bj  uudurwriliTit,  12. 
EfTot't  of  compromiiw,  «a  regards  nuhauiiuent  sali-age,  73. 
May  be  claim  for  t'lliil  long,  nutwithslandiiig  rccaptore,  73. 
ToMl  loss  possible,  thungh  interest  arrive,  i3. 
Abandonment  cannot  be  mode,  if  interest  safe,  T4. 
Sale  In-  raptors :  re-pnn<base  by  master,  lb. 
IjOhs  during  deviation  after  capture  and  release,  76. 
Loss  by  capture  and  by  sea-prails,  conjointly,  T6. 
"All  conseqaenivs  of  hostilities,"  77,  78, 
Barratrous  delivery  to  enemy,  78. 
Canaed  by  barratry ;  the  F.  C.  and  S.  clause,  79. 
ToDporary  seizure  is  capture,  79. 
Losses  ijiudcm  yrattit,  19. 
Ship  sunk  by  cannon-ball,  79. 
DoUan  jetlisoQed  to  avoid  capture,  80. 
Damage  tiy  forcible  towage,  HO. 
.Aor  of  capture,  39,  81. 

Deriation:  haxty  dcpartuiv ;  Id  avoid  oaptnrc,  8t. 
Oapturp  at  "port  of  disDhurge,"  82, 
Dunagee  incuiTcd  in  nnstiDg  or  escaping  eapture,  83,  84. 
Loss  catued  by  lorpMloai,  84. 
Should  be  provided  for  in  f^artet- party,  13G. 
Against  Britii^  ekpturc,  42.  27.'),  L'70.  100. 
[  rvf'  also  ApjppiMno».] 
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CARGO. 

Cost  of  diflohargp,  &c.,  59,  323,  334. 

Freight  on  neutral.     [  Vide  tub  Frsioht.] 

May  be  sold  if  deteriorating,  72. 

Neutral  master  must  be  informed  as  to  his,  152,  189. 

Neutral,  destroyed  on  belligerent  vessels,  333. 

Mixture  of.  189,  261,  273,  309,  359. 

Landed  and  trannhipped.    [  Vide  CowTnaJOUS  VoTAOBS.] 

Involved  in  carrying  dettpatcheci,  &c.,  208. 

Discharged  by  Court.  342,  425,  427. 

CARGO-OWNER. 

How  far  bound  by  master's  act,  119. 

agent's  act,  114. 
Not  responsible  for  fault  of  others,  189. 
False  papers,  223. 

Not  reRponaible  for  ship's  papers,  230. 
Responsible  for  attempt  at  rescue,  218. 
Li  case  of  resistance  to  visit,  212. 

CARRIAGE  OF  BELLIGERENT  GOODS,  355. 

CARRIER,  NEUTRAL.     {^Vide  tub  Neutral. ] 

CARRYING     INTO    PORT    FOR    ADJUDICATION.      [Vide    ntb 
Adjudication.] 

CARTEL-SHIPS,  LICENCE  OF. 

The  subject  generally  :  definition,  292. 
The  recognised  procedure,  292. 
Cartel- ships  must  not  trade,  292. 
Fate  of  goods  improperly  on  board,  293. 
Contracts  for  cquippmg,  293. 
Prisoners  on,  294. 

CHARTERER,  default  of,  426. 

CHARTER-PARTY, 

Should  provide  for  capture,  &c.,  40,  83,  136,  253,  419,  420,  428,  432. 
Main  features  of,  414. 
Queen^s  enemies,  414,  423. 
Should  provide  for  warlike  contingencies,  432. 
[  Vide  aUo  tub  FaQOHT.] 

CHRISTIAN  INFLUENCES,  effect  on  law  of  nations,  11. 

CLAIMANTS  TO  PRIZE, 

Must  act  reasonably,  329,  332. 
Representation  of,  by  master,  321. 

COAL, 

Special  considerations  re  oontrabaod,  179 — 181.     [Vids  also  pp.  350 

-351.1 
Export  likely  to  be  prohibited,  308. 
Supply  of,  to  war  ships,  377. 

COASTING  TRADE,  ENEMY'S,  239. 

COLOITIABLE  TRANSFER  OF  OWNERSHIP,  20. 

COLOURS  must  be  shown,  151.     [  Vide  Flao.1 
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COMPENSATION.    [T'Wr  Awtoioatiok  ;  CoffM  Aim  Duuon.] 
COMPLAINTS   OF    NEUTBAXS   mapeoded  tiU  after  odjudtoktian. 


CONCEALMENT,     {f'idi  MisBSPBBSBaTAinur,] 

CONDEMNATION.    [  Hrfc  i«i  pBwe  am)  Abjotioatioh.] 

CONDEMNATION  OF  PRISONERS.  Ulegal,  205. 

CONFISCATION, 

Of  t^nem J  property,  49,  51. 
The  position  re  priyale  liebla,  fit. 

ff  Freight.     [JW<!  FitEioBT,]^ 
[  S'tdi  Uic  Kveral  offeuces  involving  ccmliBcatioii.] 


[  i'iih  luli  Caitube   (la- 


CONSIGNOE  AND  CONSIGNEE;  ownerahip.  21. 

CONSTRUCTIVE  TOTAL  L0S3, 

Cnpture  is,  69. 

Though  iat«peBt  arrive,  73. 

CONTINXTOUS    VOYAGES.      [HA  aUa  Iujcit   Vovaqm  ;    Pam- 

T,EOBD  TbADR.] 

Neutral  PBimot  eTa<]i>  law  hj  circnitoiu  vojage,  330. 

Landing  and  traDsbipping,  how  regarded,  2aG — 23B. 

Bond  f  Of  V-  ooloarablB  importation,  237—239. 

The  Amrrican  view,  239. 

ContiMiDtioD  and  inHurancc.     [  IVfe  mi  FaivnxaBD  Tbadk.] 


CONTRABAND  OF  WAR. 

Rt'HuiuL',  Bbowinf^  Bubdivieion  of  cc 
SefiDition,  15'. 

CoadiCionB  ooiulitutlng,  16S,  1 
Ancient  Usa^e,  lAB. 
Uodeni  Usage.  Ifi9. 

Priuoiplu  Qiiderlyiaii!  it 


xidcratiuDH  of.  IQ6. 


348,  f 


),  ISO, 


It 


itfcmJjMe,  101. 
Nciilral  government  mutt  not  ship  contraliand,  352. 
Rurht  to  trodo  with  belligerent*  Ih  oonditioDal,  ISI,  240, 
BeUigtrmt  i«ouDlerTaili^)  right  to  Bmxe  ooDtnband,  161, 
Anii«l-Tcsscb>  »re  commercial  oontrabaiid,  ISS.  171.  183,  33i. 
Wariike  artiolcH  mu»t  uut  lie  roasted  or  touoh  ut  onciny'H  port 
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CONTKARAND  OF  •WA.R.-nnimurd. 

Wbat  Qoods  are  of  a  Ooatrabaad  Haturs. 

The  tliree  ela«Jfi.-«tioDs :  — Warliko :  rncoful :  Ec|iu>Doal,  161, 

Beview  of  nl&tira  treatiffl,  161—100. 

The  Brat  detuled  list,  IBS. 

The  btottd  prinoipl*  govamtni^  llii>  i|unnli>u,  ICS,  1!42. 

In  ISU,  uaoatilniilidnutaniw.  IDS. 

The  Ruwuui  list  ill  IB7T..iea. 

A  definite  Uet  imiinotitnblo,  107,  1S2. 

Trestice  ctumot  alter  pubUt?  Uw  of  nadona,  1ST. 
Oooda  of  EquiTocal  Natura  (Id  pMt  tiousj . 

Ooodii  ao  regnnW.  IfiK— ITS. 

The  qumtioD  of  dotiuatioD,  109,  1T3< 

NstbI  Btarm  from  countrT-  of  prodoDtiaii,  lfl9. 

Ccmtrabaod  articlca  tot  nuutt^s  nim  oac  on  boaid,  ITl- 

Bhjp«  of  war  to  be  adjndgeil  on  the  facta,  1 T 1 . 

Roaaian  conTontion  in  1803.  .171. 
I  Ptarisiona  (in  put  tiioe*). 

Though  cquIvDoil.  stand  in  oioeptioiul  podtiMi,  ITS. 

DifftTcncen  of  opinion.  1T3,  171. 

The  produut  of  the  councrjr  exporting  Ihom,  ITS. 

The  qucation  of  dcBtinittion,  173. 

ForPranoe,  pre-empted  in  1793.. IT). 

Tratty  with  United SUt«s  En  tTP(..IT4. 

Instances  of  ronfiscatioa,  ITS. 

Invgnl&ritT  of  conduct  tmda  to  nodemn,  ITS. 

Franoe  t.  China  '  rict'  to  Chiuoac  porta,  ITS. 

Oooda  of  Equivocal  Nature,  incltiding  ProvUions  (do 

dafn),  1T6. 
Former  JBi!ginent«,  tbeir  pmient  Tslue,  1T6. 
The  nuHUfTi  abip  of  war  diHtTently  omatracted,  177- 
lt«ni«  of  Khipbtuliliog  fumitrrlj  mndemne^.  I7T. 
IlorscH.  aiiddlca,  te,.  ITS. 
Ships  HoitaUle  for  war  porpomB.  353. 
Proiisioni' :  r^c«  of  tb?  pontinn,  178. 
Effect  of  Dcelaratian  of  Patta.  ITS. 

Ooal  and  modern  Warlike  AppUaacee. 

Spmial  uunodetBtimia  aa  regMda  eoal,  ITV — IBI. 

rnelmoanmy,  181. 

tdat  otfMvl-oontTBband  in  ISSt-.tSl. 

Ttdegraph  rahle*.  182. 

The  raw  bnUs'  hidva  catoj,  tm. 

Tug-buats  and  ■tcun-litunebc*.  IB3. 

The  Belligerent  Deetituttion,  I  S3. 

Dertination  of  llie  liyi  not  neoarawritj  the  eontroIUng 

tion,  183—187. 
Rciiew  of  deuiuona  in  O.  B.  and  F.  S.,  183— 1ST. 
.     away* 
[  f'idt  aba  Connnrecm  Voiuv-j 
Application  of  Penalty  of  Conflacation, 

Law  of  luttjimx  :   iH'nrnil  liu(r<-.  leiH. 
Kiirfriture  of  fn-iglil  m  mtitmband  ic«oda,  liLg. 
Uaatcr'i  ri^tH  agaiiuit  dnvitfal  •hippcfn,  188. 
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CONTRABAND  OF  WAR— fon(.nH«i. 

Application  of  Penalty  of  Confiscation — ecntimuil. 

Ill  what  cani^s  ship  alwi  uUDH»:iited,  189. 

Effect  of  n  ling-le  owncnihip  uf  mixed  innocent  auil  Doxions 
artioles,  189. 

The  French  rule,  189. 

Iimooent  shipper  nut  responsible  fur  others.  IHO. 

MastCT  oannot  aver  iunorunce,  1S9. 

Mnstet'i  Kt't  binds  Hhipowners.  189. 

How  lung  doM  offence  rtonBin  active?  ISOi 

Effect  on  freight.     [  Vide  FaKioiiT,] 

Fnlae  papers,  221. 
Summary  of  the  above,  190. 
Insurance, 

Nut  unlawful,  19S. 

Hov  nffectod  b;  munii'iptil  prohibition,  193. 

Underwriter  must  be  fuUy  informal,  193,  19t,  196,  403,  404. 

I'nUwfnl  if  protooting  wmtrabond  to  ent^my,  IBS. 

The /i-tfi-AoJf  cubc,  184. 

Hobhi  V.  IliHiriip,  IBti. 

Af^Hiour  V.  loHdau  and  r,-ei:  Im.  Co.,  199. 

The  taintin((  effect  of  cfintrsband,  200. 

Criminal  pa^dpation  in  contraband,  200. 

Effect  of  alien  oaadGninatioD,  200. 

If  «an-anted  nentml.  3S7. 

EiportatiOQ    and   rarriago    of   contraband.       [  Vide  Neutrai. 
HlOBM,  &c.] 

CONTRACT 

Effect  of  WiiT  on,  412. 

War  terminaUu  peaceful  relatiiiDfi,  13,  412. 

Coatraots  made  prior  to,  are  held  in  suspense,  412. 

Exoeptionn,  412. 

Partnerships  are  entingmshed,  412. 

TranBacCions  entirely  in  territory  of  one  belligereat,  413. 

Statute  of  LimitatJonanispeiuied  during  war,  413. 

Interest  on  public  loans,  413. 

Loans  in  support  of  wnr,  384,  413. 

CoDtracbi  contTaveaiag  war  palic]*,  414.  4IT,  420, 

Contract  of  AAeightment,  4 14.    [  Vidt  aUa  tub  rnnanr.] 

Chaiterparty,  main  featunw  of ,  414.       [Iliie  aim  ■«£  ClLiATKB- 

Queen's  encmiex.  414,  423. 
RMtraint  of  princes,  414. 
UiMoIution  by  war.  410,  420. 
Not  disHlvcd  by  fear  of  war,  410. 
Blockade  of  destination.  418,  430. 
Not  di^solred  by  embHrni.  419,  424. 


Dit«olv(il  by  eiiera^iTe  delBy.  420. 

Bliickado  of  loading  port,  421. 
Delay  conseqtient  on  hostilities,  421. 

Devintion  or  delay,  when  cicuwd,  421. 
Convoy. 

Waiia  and   jiruTisions    whiUt    awuiliii^ 
84.  423. 
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CONTRACT— «>M/iwMrtf. 

Discharge  Short  of  Destination, 

Cases  citod  ;  the  freight  question,  423 — 426. 

Dischargo  by  order  of  Court ;  conolusioxi  of  coDtract,  342,  425, 

427. 
Fault  of  ship,  427. 

Default  of  Charterer  at  Port  Short  of  Destination, 

Effect  of,  on  freight-contract,  426. 

Pro-rata  Freight, 

Effect  of  capture :  recapture,  428.    [  VuU  aUo  tub  Fbkiqiit.] 
When  allowed,  429. 

Substituted  Performance, 

VoluTitiiry  accoptanoc  :  implied  promise  to  pay  freight,  429. 
The  Teutonia,  430. 

CONTRACT  OF  AFFREIGHTMENT.      [  Vide  tttb  FBnonr  iio)  Con- 

TBAGT.] 

CONVOY.     [  Vith  ai*o  sub  WiiB  Wabbaxties.] 
Neutral  goods  under,  214. 
The  Swe*liHh  case,  214. 
The  American  Nnew,  213,  214. 
Shipment  by  armed  vchsi^Ih,  213. 
Warranty  to  sail  i»nth,  390. 
Definition  of,  390. 
Misrepresentation,  r^,  398. 
Concealment  rr  sailing  without,  402. 
Delay  :  wages  and  provisions,  84,  423. 
Salvage  cUimable  bv,  131. 
Act  of  1798..  392. 
Sacrifice  of  anchor,  &c.  to  avoid  separation  from,  392. 

COSTS  AND  DAMAGES.     [  Vidr  tub  Adjudicatioh.] 

COURT  OF  ADMIRALTY.    [  Vide  AnMiaALTT.] 

COURT  OF  ALLY,  31G. 

CREW.    [Tidf  aUo  $ub  FBOonT.] 

Their  duty  m  regards  reniiitance  and  rescue,  63,  216,  218. 

Captured,  treatment  of,  295. 

Examination  of  captured,  324. 

Captured,  are  priaonen),  68.     [  Vidt  Prisoxebs  op  Wab.] 

Standing  interrogatories  administered  to,  116,  324. 

CRIMINAL  JUHISDICTION,  313. 

DAMAGES, 

Claimii  against  captors,  deferred,  57. 

Assessment  of,  57. 

Who  U  liable  for?  67,  64. 

Intorent  on,  57. 

Protect  against.  58. 

Captora'  liability  ;  their  official  employment,  65. 

May  be  dtiluctcd  fn»m  freight  due  to  captors,  67. 

For  piTJ*«mal  tortn.  3.'J0. 

[  I'tde  AiwruDicATiox  (Costs  and  Damages} ;  also  tnb  CoifTBACT 
OF  AFFBEioiiTXiEirr,  414  et  teg.] 

O.  H  H 
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DAYS  OF  GEACE.    [HA'  Osics.] 

DEBTS,    [  rw«  9u4  CoimwunoH.] 

DEOLAEATION :  TEEATT :  OF  PARIS,  27. 
EffMit  of,  on  priTBtMring,  2S,  BS. 
Effect  ot,  on  British  shippmg,  30. 
Not  rigned  by  all,  33.  9H. 
AmericBU  objcotioDS  to,  32. 
Free  ahi'pa,  free  ^oodn,  20,  34,  S9. 
Neutral  g'oods  free.  31. 
Trading  with  onemj.  269. 
Seleaae  of  prisQQGrB,  291 . 
Effect  r«  coDtraband,  US. 
Enemy  gnodf  in  noutriU  Teftscls,  29,  350. 

DECLAEATION  OF  WAH, 
ifodem  iisagc,  12. 
Last  formal,  258. 
[rid.  Was.] 

DEFAULT  OF  CHARTERER,  420. 

DELAT.    [rWfwiCOHiHin.] 

DELAY  ON  PABT  OF  GAPT0B8,  320.     [r'irft  Amceidation] 

DELIVEBY.    [nrf-FEmoHi.] 

DESPATCHES  AND  MILlTARr  PERSONS  OF  THE  ENEMY, 

HeinoUH  ottt-uoo  to  cony,  201. 

Vhat  are  Deapatche*, 

Dc&iitioil,  201. 

Impurtance  of,  inimuteriiil,  201,  20S. 

AmbaKHadorial,  202. 

BftveeD  mother  country  and  colonics.  202. 

What  are  not,  UOJ. 

The  Trent :  Mason  and  SlideU  affnir,  a03. 
Who  are  Hilitary  f  eraoiu, 

Delinitioo,  204,  2!0. 

Their  numljer  not  neceagarily  material,  204. 
EiceptioDS,  210. 
Hail  Faclcets :  Public  VeBselB, 


But  not  for  military  persona,  200. 
The  Charldeh,  Parieinenl  Beige,  Conititatioi),  307. 
The  Penalty  of  Oonfiscation, 

Penslty  applied  to  ship,  208. 

And  to  cargo,  if  privy  to  the  offence,  208. 

Hnitter  may  not  aver  iguoroDOe.  206. 

His  rednnif  imposed  upon,  20S,  211. 

What  neccmaij  to  pmve  linUlitj,  tHU. 

Difficulty  of  [aiiventinff  tmasmiadoD,  nowadays,  209. 

Fantt  majturi  DuoleM  pte«  by  maat4<T,  211. 
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DESTINATION.    [  Hrf*  CownuBAin) ;  Papkbs.] 

destruction  of 

Papers.     [  Vid€  Papebs.] 

Ptlm,  66,  333,  367.     [  Vide  Pbim.] 

DETENTION;    DETAINMENT.     [ruU    #«5    Exbaboo;    Captuek; 
Abrbbts.] 

DEVIATION, 

Lofls  during,  aftor  capture  and  roleosc,  76. 

To  avoid  capture,  81. 

Caused  hj  force  mqjeure,  396. 

Caused  by  hostilities,  421. 

To  regain  convoy,  391,  392. 

After  captun>,  396. 

DISCHARGE, 

Of  cargo.     [  Vide  Caboo.] 
Port  of,  what  is  it  ?  82. 
Short  of  destination,  423^426. 

DISOBEDIENCE  OF  MASTER,  120. 

DOLLARS  jettisoned  to  avoid  capture,  80. 

DOMICILE, 

Qtmerallv,  15. 
Termination  of,  on  war,  16. 
With  the  enemy,  19. 
Effect  of,  on  oTt^-nondiip  of  ship,  20. 
In  foreign  poHst'snious,  261,  273. 
In  alien  territory,  261.  270,  273. 
Removal  on  dt'ciaration  of  war,  266,  28$. 
[  Vide  aiso  Ownebship  ;  Trade  with  Enext.] 

DON  PACmCO  CASE,  122. 

DOVER,  towage  of  prize  from,  3S2. 

DROITS  OF  ADMIRALTY,  136,  319. 


EFFECT  OF  WAR  ON  CONTRACT.    [  Vide  euh  CoarmAcr.] 
EFFECTS  OF  MASTER,  captured,  69. 
EJUSDEM  GEXERIS,  Iossch,  with  capture,  79. 

EMBARGO, 

On  Neapolitan  vt'ssels,  37. 

Different  kinds  of,  37. 

Abandonment  of  voyage  on  account  of,  39. 

Effect  on  policy,  41,  266. 

Silk  detained  in  Paris,  4 1 . 

H  h2 
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DATS  OF  GRACE.    [HifeOiiiCK.] 
DEBTS.     [  Firf»  shS  Cokfisoatwit.] 
DECLARATION :  TEEATY :  OF  PABI8,  27. 

Effect  of,  on  priTatoering,  iS,  DS. 

Effect  of,  on  British  aliippin^,  30, 

Not  signed  b^  bU,  32,  98. 

Amerioaa  objedioiu  to,  32. 

Free  ahips,  free  (^oods,  29,  34,  S9. 

Neatrol  goois  tree,  H . 

Trading  with  cine]ii7,  269. 

Belcue  of  piiaonos.  291. 

Effent  re  coatraband,  ITS. 

Enentf  goods  in  neutral  vessels,  26,  UdO. 

DECLARATION  OF  WAR, 
Uodem  luage,  12. 

Liu<t  fonnal,  !58. 
[rilfcWiB.] 

DEFAULT  OF  CHARTERER,  426. 

DELAY.     [  Fidt  tub  CoMTUCi.] 

DELAY  ON  PART  OF  0APTOR3,  320,    [  V.dt  Awtn>:c*TiMt.] 

DELI  VERY.     [  ride  F«KWHX.] 

DEBPATCHES  AND  MILITARY  PERSONS  OF  THE  ENEMY, 

Ilcinoim  offonw  to  eaxry,  201. 
What  are  Despatches, 

DufinJtiim,  291. 

Iiupurtoiiuc  of,  immaterial,  201, '. 


mbawiAdtitiai, 

Betw.'eu  mother  o( 
Whnt  !in.  Dot,  20-1 
Thu  Trent :  SLusod  and  SlideU  Bftnir, 


imtrj  and  colouiw 


203. 


Who  are  military  PeraotiB, 
DeJinitJon,  304,  210. 

Thnir  combei  not  neceuarilj  material,  204. 
EicepUoiu,  219. 

Xoil  Packets :  Public  Vessels, 

Do8patche«  oarriod  by.  205. 

Hul  paokotii  are  apporenllif  pnbUp  teaseln,  2DG. 

But  not  far  militarv  peiw>nii,  IOC. 

The  Chnrkieh,  Parleinent  Beige,  Constitutinn,  307. 
The  Penalty  of  Confiscation, 

PuDsl^  applied  to  Rhip,  206. 

And  to  otu)p,  if  privy  to  the  offimoi*,  208. 

Mut«T  maj  not  aver  iguoranoe,  209. 

Uu  redrcH  if  impoHHl  upun,  200.  211. 

What  naxumxy  to  prorp  liabilitr.  i09. 

Dif&onl^  «(  pnvDDting  tnuunuHdon,  nowadays,  201 

Jbrof  m^inn  mdcM  pita  by  nuuUr,  211. 
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DESTINATION.    [  Tirf*  Cootrabaito  ;  Papkbs.] 

destruction  of 

Papers.     [  Vide  Papebs.] 

Pme,  66,  333,  367.     [  Vide  Pbim.] 

DETENTION;    DETAINMENT.     [Vide    tub   Exbaboo;    Capture; 

Abrbsts.] 

DEVIATION, 

Lofls  during,  after  capture  and  release,  76. 

To  avoid  capture,  81. 

Caused  hj  force  majeure,  396. 

Caused  by  hoHtiliticfl,  421. 

To  regain  convoy,  391,  392. 

After  capture,  396. 

DISCHARGE, 

Of  carffo.     [  Vide  Caboo.] 
Port  of,  what  is  it  ?  82. 
Short  of  destination,  423^426. 

DISOBEDIENCE  OF  MASTER,  120. 

DOLLARS  jcttisoutHl  to  avoid  capture,  80. 

DOMICILE, 

Generally,  15. 
Termination  of,  on  war,  16. 
With  the  enemv,  19. 
Effect  of,  on  ownership  of  ship,  20. 
In  foreign  po«rte5»8ions,  261,  273. 
In  alien  territory,  261,  270,  273. 
Removal  on  doclaration  of  war,  266,  288. 
[Vide  aiso  Ownsbship ;  Tbade  with  Enext.] 

DON  PACIFICO  CASE.  122. 

DOVER,  towage  of  prize  from,  3S2. 

DROITS  OF  .VDMIRALTY,  136,  319. 


EFFECT  OF  WAR  ON  CONTRACT.    [  Vide  euh  Cobtiact.] 
EFFECTS  OF  M^VSTER,  captured,  69. 
EJUSDEM  GEXEJilS,  lowHsi,  with  capture,  79. 

EMBARGO, 

On  Neapolitan  vesHeL^,  37. 

Different  kindt  of,  37. 

Abandonment  of  voyage  on  account  of,  39. 

Effect  on  policy,  41,  256. 

Silk  detained  in  Parifi,  4 1 . 
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DATS  OF  GRACE.    IFidtOuCB.} 

DEBTS.     [rinbiuiCoHnsojiTiOH.] 

DECLARATION ;  TREATY :  OF  PARIS,  27- 
Effoct  of,  on  privRleering,  28,  88. 
Effect  uf,  on  Britisli  xliippiiig,  30. 
Not  Higued  by  hU,  32.  98. 
Ameriann  objectiouB  to,  Si. 
Free  abips.  free  gpodn,  29,  34,  89. 
Neutral  goods  free,  34. 
Trading  with  enemj,  269. 
Release  of  pruoDerx,  294. 
Effecrt  re  cantrabimd,  178. 
Eaemy  goody  la  nuotral  veasoLi,  29,  3SG. 

DECLARATION  OF  WAR, 

Modern  lunge,  12. 
Luttfonnal,  368. 
[  I'idi  Was.] 

DEFAULT  OP  CHARTERER,  426. 

DELAY.    [FuIfn^CoxTucr.] 

DELAY  ON  PART  OF  CAPTORS,  820.    [  r.rf.  Acjucicwios] 

DELIVERY.    [  IW- FawoHT.] 

DESPATCHES  AND  MILITART  PERSONS  OF  THE  ENEMY, 
Heiiioiui  offcnec  to  coiry.  201. 
Wbat  are  Despatcbea, 


Detiui' 


1,  201. 


Iinportttniie  of.  imnialcriul,  201,  208. 
Atnlawadoriol,  202. 

Betw(>on  mother  country  and  colotiios,  2D2. 
Whiit  src  not,  202. 

Tbc  Trent :  Mason  nnd  SlidcJl  atttiir,  203. 
WliD  are  KUitaiy  Persons, 
Botliutioa,  204,  210. 

Thai  nnmber  not  neaassarHy  muteriul,  204. 
Kiceptiong,  210. 

Kail  Packets :  Public  Vessels, 

DEnntabeii  aairied  by,  203. 

Mail  packets  are  apparentlj  public  Temels,  206. 

But  not  for  militaiy  perfoni,  100. 

The  Charkieh,  Parlement  Edge,  Conaljtation,  207. 
Tli«  Pen&lty  of  Confiacation, 

P<!DBltir  applied  l4>  iihip.  208. 

And  to  cargo,  if  privy  to  the  oficooe,  20S. 

Moslcr  may  not  aver  ignoronoo,  206. 

Hia  Todrem  if  impowd  upon,  209.  211. 

What  uecoasaty  to  proTo  lialnlily.  ^09. 

Diffioolty  of  preTimtiDg  traDsmiiiaion,  nowndays,  200. 

iwiM  Ri^^'i'^  uaeleoa  pie    ' 
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DESTINATION.    [  ri<fc  Contraband  ;  Papkbs.] 

destruction  of 

Papers.     [  Vid«  Papebs.  ] 

Prize,  66,  333,  367.    [  Vide  Prize.] 

DETENTION;    DETAINMENT.     [Vidt    »t$b    Exbaroo;    Capture; 

Arrests.] 

DEVIATION, 

Loss  during,  after  capture  and  roleasc,  76. 

To  avoid  capture,  81. 

Caused  hj/otre  m<^eure,  396. 

Caused  by  hostilities,  421. 

To  regain  convoy,  391,  392. 

After  capture,  396. 

DISCHARGE, 

Of  cargo.     [  Vide  Cargo.] 
Port  of,  what  is  it?  82. 
Short  of  destination,  423—426. 

DISOBEDIENCE  OF  MASTER,  120. 

DOLLARS  jettisoned  to  avoid  capture,  80. 

DOMICILE, 

Generally,  15. 
Termination  of,  on  war,  16. 
With  the  enemy,  19. 
Effect  of,  on  owncrHhip  of  ship,  20. 
In  foreign  potMo^siont},  261,  273. 
In  alien  territory,  261,  270,  273. 
Removal  on  declaration  of  war,  266,  288. 
[  Vide  alto  Ow^*EBSHIP ;  Trade  with  Exext.] 

DON  PACIFICO  CASE,  122. 

DOVER,  towage  of  prize  from,  382. 

DROITS  OF  .\DMIRALTY.  136,  319. 


EFFECT  OF  WAR  ON  CONTRACT.    [Vide  euh  CoHTEAor.] 
EFFECTS  OF  MASTER,  captured,  69. 
EJUSDEM  GEXERIS,  losses,  with  capture,  79. 

EMBARGO, 

On  Neapolitan  vessels,  37. 

Different  kinds  of,  37. 

Abandonment  of  vojugc  on  account  of,  39. 

Effect  on  policy,  41,  256. 

Silk  detained  in  Paris  ^  1  • 
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DATS  OF  GKACE.    [riAQwoB.] 
DEBTS.     [  Vidi  mi  CoKneuTiON.] 

DECLARATION :  TREATY :  OF  PABIS,  27. 

Effort  of.  on  privateeriug,  2S,  OS, 

ESeat  uf,  on  BritiHh  Hbipping,  30. 

Not  signed  brnl],  32.  98. 

Ameriiuui  objectiaiiB  to,  32. 

Free  Mpa.  free  goodi,  20,  34,  SO. 

Keutra.)  goods  free,  31. 

Trading  with  enemy,  209. 

Releaso  of  piuonera,  294. 

Effect  re  contrabuid,  ITS. 

Eaemj  goods  in  neutral  veflstiln,  29,  356. 

DECLAHATION  OF  WAR, 
Modem  lusge,  12. 
Laift  formsl,  358. 
[Fiifo  Wae.] 

DEPAm,T  OF  CHARTERER,  426. 

DELAY.     [Tuff  lui  Gohtuoi.] 

DELAY  ON  PART  OF  CAPTORS,  320.     [  I'irf*  Adjttdication.] 

DELIVERY.     [  r-*-  Fmiqht.] 

DESPATCHES  AND  MILITART  PERSONS  OF  THE  ENEMY, 

HeiuouH  offence  to  earrf,  201. 
Wbat  Bre  Deap&tches, 

Definition,  201. 

Importance  of,  immttoriul,  20t,  208. 
Ambawmdoriol,  202. 

Betncicn  muther  muutr;  and  culuuies,  202. 

What  lire  not,  a02. 

Tho  Trent :  Maiion  and  Slidell  affair,  203. 
Wlio  are  Uilitajy  Peisona, 

Doflnition,  204,  210, 

That  number  nut  DuGe»8nril;  mnterinl,  304. 

Eioeptions,  210. 
Kail  FacketB :  Public  Veisels, 


Tlw  Feo&lty  of  Confiscation, 

Ponnlty  applied  lu  ship,  208. 

And  t«  cargo,  if  prir;?  to  the  offence,  208. 

Mauler  may  not  aver  ignorance.  20fl. 

Ilia  ledreu  it  impowd  npon.  200,  211. 

Wliat  uuoe«H«rj'  tu  pruve  linbility.  lUU. 

Difliuultj  ut  previmtiug  tnuiniaiwion.  nowodaj-s,  3 

t'lirci  m^jturt  uaelcw  plea  by  auBler,  211. 
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DESTINATION.    [  ri<fc  Contraband  ;  Papkbs.] 

DESTRUCTION  OF 

Papers.     [  Vi(h  Papebs.] 

Pme,  66,  333,  367.     [  Vide  Pbim.] 

DETENTION;    DETAINMENT.     [Vide    tub   Ekbaboo;    Capturb; 
Abbestb.] 

DEVIATION, 

Loss  during,  after  capture  and  roleasc,  76. 

To  avoid  capture,  81. 

Caused  hj  force  majeure,  396. 

Caused  by  hostilities,  421. 

To  regain  convoy,  391,  392. 

After  capture,  396. 

DISCHARGE, 

Of  cargo.     [  Vide  Caboo.] 
Port  of,  what  is  it?  82. 
Short  of  destination,  423—426. 

DISOBEDIENCE  OF  MASTER,  120. 

DOLLARS  jettisoned  to  avoid  capture,  80. 

DOMICILE, 

Generally,  15. 
Termination  of,  on  war,  16. 
With  the  enemy,  19. 
Effect  of,  on  ownership  of  ship,  20. 
In  foreign  posACiasions,  261,  273. 
In  alien  territory,  261,  270,  273. 
Removal  on  d«K;iarutiun  of  war,  265,  288. 
[  Vide  aleo  OwNEBSHiP ;  Tbade  with  Enext.] 

DON  PACIFICO  CASE,  122. 

DOVER,  towage  of  prize  from,  3S2. 

DROITS  OF  .VDMIRALTY.  136,  319. 


EFFECT  OF  WAR  ON  CONTRACT.    [  Vide  sub  Cohteact.] 
EFFECTS  OF  M.VSTER.  captured,  59. 
EJUSDEM  GEXERIS,  losses,  with  capture,  79. 

EMBARGO, 

On  Neapolitan  vessels,  37. 

Different  kinds  of,  37. 

Abandonment  of  vojuge  on  account  of,  39. 

Effect  on  policy.  41,  256. 

Silk  detained  in  PariM,  4 1 . 
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DATS  OF  GRACE.    [Tufe  GBAna.) 
BEETS.     [  n*  nt  CosiTBOATiOH.] 

DEOLABATION :  TREATY :  OP  PABIS.  37. 

Effect  of,  an  privateering,  2S,  99. 

Effect  (if,  oa  Britub  shipping,  30. 

Not  sigued  bf  aU,  32.  98. 

Amcriciui  objectioDB  to,  32. 

Free  ehips,  free  f^ooda,  39,  34,  89. 

Neutral  goods  tree,  M. 

Trndisg-  witli  enemy.  '2G9. 

Releaee  of  priBonem,  29*. 

Effect  re  contraband.  17S. 

Eaemj  gwide  in  nuntral  vessttLt.  29,  356. 

DECLARATION  OF  WAR, 

Modern  iisag«,  Vi. 
Last  (omi«],  268. 
[  i'vlt  WiE.] 

DEFAULT  OF  CHARTERER,  420, 
DELAY.    [  Fidt  W  CosTKior.  ] 


DELAY  ON  PART  OF  CAPTORa,  320.    [  I'.rf.  A]>jTTiii&i.Tio».] 
DELIVERY.     [  r.rf*  Fbeiqiit.] 


Wlt&t  are  Despatchea, 

DeHmticm,  201. 

Iinportauee  of,  immaterial,  iOl,  208. 
AmbnHaadorial,  'iO'i. 

Between  mother  conolry  nud  cobnics,  202. 
Wbnt  are  not,  202. 

The  Trent :  Masoii  and  SlidcU  affair,  "03. 
Who  are  Uilitary  Persons, 


sarily  materiiil,  204. 


Definition,  204,  210. 
Their  number  not  ni 
Eioeptious,  210. 
Hail  Focketa :  Public  Teasels, 

De«pal«hoii  carried  bf ,  20.^. 
Mtkil  paclictg  are  apparentlj  pnbli(\  veaBoIs,  200. 
But  not  for  militaiy  peraons,  206. 
Tht)  Chnrkich,  FsTleinenl  Belgp,  Cetutitation,  207. 
She  Penalty  of  Confiscation, 
Penalty  applied  to  sbip,  208. 
And  to  cargo,  if  privy  to  the  oSenoe,  20B. 
Hoater  may  not  aver  ignonuico,  SOS. 
Hie  rediB«  if  imposed  upou,  209,  211. 
What  neremary  w  prove  liability,  100. 
Difficulty  of  preventing  tronnniiwion.  Dowadays,  209. 
Fane  mt\ftur4  oaelew  plea  by  master,  211. 
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DESTINATION.    [  Tufc  Cootrabaito  ;  Papsbs.] 

destruction  of 

Papers.     [  Vide  Papebs.I 

Pme,  66,  333,  367.     [  Vide  Pbim.] 

DETENTION;    DETAINMENT.     [Hifc    ntb    Exbjlboo;    Capture; 

Abrbbts.] 

DEVIATION, 

Loss  during,  after  capture  and  release,  76. 

To  avoid  capture,  81. 

Caused  by  forre  majeure,  396. 

Caused  by  hostilities,  421. 

To  regain  convoy,  391,  392. 

After  capture,  396. 

DISCHARGE, 

Of  cargo.     [  Vids  Cargo.] 
Port  of,  what  is  it?  82. 
Short  of  destination,  423^426. 

DISOBEDIENCE  OF  MASTER,  120. 

DOLLARS  jettisoned  to  avoid  capture,  80. 

DOMICILE, 

Generally,  15. 
Termination  of,  on  war,  16. 
With  the  enemy,  19. 
Effect  of,  on  ownernhip  of  ship,  20. 
In  foreign  pmwcRsionrt,  261,  273. 
In  alien  territory,  261,  270,  273. 
Removal  on  declaration  of  war,  266,  288. 
[}'ide  aUo  Ownership ;  Trade  with  Exext.] 

DON  PACIFICO  CASE,  122. 

DOVER,  towage  of  prize  from,  382. 

DROITS  OF  ADMIRALTY,  136,  319. 


EFFECT  OF  WAR  ON  CONTRACT.    [Vide  tub  Cobtiact.] 
EFFECTS  OF  MASTER,  captured,  69. 
EJUSDEM  GENERIS,  losses,  with  capture,  79. 

EMBARGO, 

On  Neapolitan  vessels,  37. 

Different  kinds  of,  37. 

Abandonment  of  voyage  on  account  of,  39. 

Effect  on  policy,  41,  256. 

Silk  detained  in  Paris,  4 1 . 
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DATS  OF  GRACE.    [riirGBACB,] 

DEBTS.     [  rid,  lub  CoitPiscATios.] 

DECLARATION  :  TREATY :  OF  PARIS,  27. 
Effect  of,  OS  privuteeriui;,  28,  9S. 
Effwt  of,  on  British  shipping,  30. 
Not  signed  by  nil,  32,  9S. 
AmcricBO  olijeotiona  to,  32. 
Free  ships,  frM  gooda,  29,  34,  89. 
Nautnii  goods  £ree,  34. 
Tiading  with  enemy.  269. 
Reteue  of  priBoneni,  294. 
Effect  ye  contraband,  ITS. 
Enemj  goods  in  neaCral  vessols,  29,  360. 

DECLAKATION  OF  WAR, 

Modnin  luage,  12. 
Lant  formal,  2d8, 

DEFAULT  OP  CHARTERER,  420. 

DELAY.    IViittta  CosT7tkai.'\ 

DELAY  ON  PART  OP  CAPTORS,  320.    [  r.di  AwmioAinoN.] 

DELIVERY.     [  r.rfr  FaEiUHT.] 

DESPATCHES  A>'D  MILITARY  PERSONS  OP  THE  ENEMY, 
Heinoun  offenif  to  oany.  301. 
What  are  Despatches, 


DcHi 


1,  201 . 


Iiiiportaui*  uf,  immulBTiul,  aOl,  208. 
Ambassadorial,  202. 

Between  motheT  eountrj  and  oolooiej,  202. 
What  are  not,  202. 

The  Trout :  Mason  and  SMell  afftui',  203. 
I  Vho  are  Kilitaiy  Persoiis, 
Dctinitiou,  204,  210. 

Their  nombecnot  neceswiril;  material,  204. 
Eio^pttous,  210. 
Hail  Packets :  Public  Veuela, 
DcApatohca  onmed  by.  205. 
Mul  packets  ace  apparently  pnblic  vewiels,  206. 
Bat  not  foe  military  peraona,  200. 
The  Charldeh,  Parlenumt  Bel^,  Constitation,  207. 
Tb«  Faualty  of  Confiscation, 
Fenalt}-  applied  l«  nhip.  20S. 
And  to  OBTgo,  if  priry  to  the  oflonce,  208. 
Huter  may  not  aver  ignoranoc,  209. 
Hi*  redreM  if  iropoecd  upon,  209,  211. 
What  nedeaaaiy  to  prove  lisbility.  ^09. 
Diffinultj  of  provcutinv  tnuuroiaaion.  Downdayn,  2i 
fare*  m^/ritn  uHilraa  plea  by  m  "" 
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DESTINATION.    [Vide Cokhlabaxd ;  Papsbs.] 

destruction  of 

Papers.     [  Vide  Papebs.] 

Pme,  66,  333,  367.    [  Vide  Prize.] 

DETENTION;    DETAINMENT.     [Vide    tub   Exbaboo;    Capture; 

Arrests.] 

DEVIATION, 

Loss  during,  after  capture  and  release,  76. 

To  avoid  capture,  81. 

Caused  hj  force  majeurfj  396. 

Caused  by  hostilities,  421. 

To  regain  convoy,  391,  392. 

After  capture,  396. 

DISCHARGE, 

Of  cargo.     [  Vide  Cargo.] 
Port  of,  what  is  it  P  82. 
Short  of  destination,  423^426. 

DISOBEDIENCE  OF  MASTER,  120. 

DOLLARS  jettisoned  to  avoid  capture,  80. 

DOMICILE, 

Generally,  15. 
Termination  of,  on  war,  16. 
With  the  enemy,  19. 
Effect  of,  on  ownernhip  of  ship,  20. 
In  foreign  pos8et«sions,  261,  273. 
In  alien  territory,  261,  270,  273. 
Removal  on  dtMiiarution  of  war,  265,  288. 
[  Vide  alto  Ownership  ;  Trade  with  Exext.] 

DON  PACIFICO  CASE,  122. 

DOVER,  towage  of  prize  from,  3S2. 

DROITS  OF  ADMIRALTY.  136,  319. 


EFFECT  OF  WAR  ON  CONTRACT.    [  Vide  tub  Cobtiact.] 
EFFECTS  OF  M^VSTER,  captured,  69. 
EJUSDEM  GEXERIS,  losses,  with  capture,  79. 

EMBARGO, 

On  Neapolitan  vessels,  37. 

Different  kinds  of,  37. 

Abandonment  of  voyngc  on  account  of,  39. 

Effect  on  policy.  41.  256. 

Silk  detained  in  Paris,  41. 
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GOODS  nr  HBDTILAIfl  VJBBIKIA 


9Mid^88. 


88. 


ESEXrS  IJGENGE»  aaOiiig  under,  240. 

EMJBTMEXT.    [  Vide  Neuxeal  Btohxb  asd  Obuoahons — Political.] 
ENUSTTMENT  OF  ALIENS  BY  PRIVATEERS,  96. 
EQUIFICEXT.    [  Tide  Nxutbal  Riohxb,  &c.— Poltttcal.] 

EQUITABLE  CLAIMS  repudiated  by  captors,  24. 
EQUIVOCAL  ARTICLES.    [Fii^  CosTBABAin).] 

ESCAPE,  attempt  to,  150,  217. 

EVIDENCK    IJHe  AoJumcAXiOH.] 

EXPEDmONB,  fitting  oat.    [Fiib  Nedtbal  Riohtb  and  Oblioatioxs 

— FOUXICAL.] 

EXPENSES.    [FiifeABJUiiiCATiGN;  Coeis  ajh)  Dajlaoes.] 
EXPLANATION  OF  SCHEME  OF  ARRANGEMENT,  1. 
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EXPORT.    [  nde  Pboiobition  of  Ezfobt.] 

exportation  of  contraband.    [  Vidi  Nbuieal  Riohtb,  &c.] 


false  colours, 

Sailing  under,  62. 
Firing  under,  62. 
Real  colours  mmst  be  shown,  151. 

FALSE  PAPERS.    [  Vuie  Papebb.] 

fault  of  captors.    [  Vide  Miscokduct.] 

FEAB  OF  CAPTURE,  39,  81,  416,  422, 
FIRE,  414. 

FIRE  INSURiVNCE, 

Double  charge  for,  33o. 

Jie  Bombardment  of  Seaboard  Towns,  143. 

FIRING  UNDER  FALSE  COLOURS,  62. 

FISHING  VESSELS,  capture  of,  66. 

FITTING  OUT.    [  Vulc  Neutral  Tebbitory  ;  Neutbal  Rights,  Ac- 
Political.] 

FL.VG. 

Evidence  of  nationalitj,  20. 
To  be  carried  by  priyatecrs,  97. 

FOUm  MAJEURE, 

How  affecting  contracts,  418. 
Destruction  ot  neutral  property,  358. 
Causing  deviation,  396. 
Useless  pica  by  maj«ter,  211. 

FORCES,  AUGMENTATION  OF.    [  Vide  Nedtbal  Watebs  ;  Neutral 

RiOUTS,  &€.] 

FOREIGN  ENLISTMENT  ACT.    [  Vide  tub  Neutral  Rionrs,  &o.— 
Poutical.] 

FOREIGN  ORDINANCES:  INSURANCE,  401. 

FREE  SHIPS,  FREE  GOODS.  29,  34,  89. 
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FREIGHT  (AND  CONTRACT  OF  AFFREIGHTMENT), 
Definition  of,  416. 

On  neutral  goods  in  enemy  prizes,  67,  358,  427. 
Fro-ratd,  not  due  to  captors,  67. 
Effect  on,  by  abandonment  of  ship,  46,  70. 
Contract,  how  affected  by  capture,  arrest  and  detention,  40,  83,  136, 

263,  420,  428. 
Expenses  within,  must  be  borne  by  shipowners,  84,  253,  392,  393, 

423. 
Wages  and  provisions  during  blockade,  41. 
Wages  and  provisions  whilst  waiting  for  convoy,  393. 
Forfeited  on  contraband,  188,  340. 
Payment  of  costs  out  of,  67. 
Fro  raid  freight,  67,  416. 
Delay  imder  time-charter,  423. 
Discharge  short  of  destination,  423. 
Privileged  trade  of  the  enemy,  341. 

Payment  of,  to  Neutral  Carriers, 

Liability  of  captors  to  pay,  339. 

Delivery  to  captor  fulfils  contract,  340. 

In  what  cases  no  freight  due,  340,  341. 

None  on  contraband,  or  re  privileged  trade,  340. 

Expenses  also  payable,  341. 

But  gross  misconduct  involves  total  confiscation,  341. 

Cargo  may  be  sold  to  pay  freight,  341. 

If  proceeds  insufficient,  341,  342. 

If  cargo  be  lost  by  fault  of  captors,  342. 

Amount  must  be  reasonable,  342. 

Unlivery  by  order  of  court  fulfils  contract  and  giv.e8  claim  to 

fuU  freight,  342,  425. 
But  if  no  unlivery,  no  fulfilment,  343. 
Carrier  must  bring  goods  to  port  required  by  captor,  343. 
Consequences  of  refusal,  343. 

Insurance^ 

Freight,  bad  insurable  interest,  re  capture,  343. 
Consequence  of  abandonment  of  ship,  343. 

\_Vide  also  sub  Contract,  414  ei  scq.'] 


GENERAL  AWARD.     [  VUla  sub  Neutral  Rights,  &:c.— the  Alabama 

Case.] 

GENERAL  DISPENSATION  :  LICENCE.     [Vide  Licence.] 
GENOESE  CORN  SHIP,  39,  251. 

GOODS  OF  BELLIGERENTS,  carriage  of.     [  7 'i^  Neutral  Rights 
&c.] 

GOVERNMENT, 

Indenmification  of  captors  by,  Go,  328. 
Control  over  captors,  324. 

GRACE  allowed  on  declaration  of  war,  47,  63,  59,  416. 
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HEADLANDS,  waters  between,  313. 
HEAD-MONEY,  319. 

HORSES,  SADDLES,  &c.    [  Vide  tub  Cohtraband.]- 

HOSPITALnT, 

To  warships.    [  Vide  Netttbal  Rionrs,  &c, ;  Fobbion  Enubimzmt 

Act.] 
To  prizes,  376,  378. 

HOSTAGE.    [FiifRANBOX.] 

HOSTILITIES, 

All  consequences  of,  77,  79. 

Originatinfl^  within  neutral  territory,  313. 

Sailing  bexore,  69. 

Terminate  peaceful  relations,  13,  412.    [  Vide  Ck)2iTBA0T.] 


IGNORANCE.    [  Vid^  Mastkb.] 

ILLEGAL, 

Augmentation .     [  J  'ide  Nbutbal  Watebs.  ] 
Capture  is  still  capture,  66. 
Insurances.     [  Vids  Void  Iksubanoes.] 
Outfit,  &c.,  capture  after,  62,  378,  380. 

ILLICIT   TRADE.       [  Jlde   aho    Pbiyileokd    Tbadb  ;    Coktinxjous 

VOTAOBB.] 

Neutrals  must  not  fraudulently  assist  enemy,  240. 

carry  suppUes  to  enemy,  241. 
Confiscation  and  insurance.    [  Vide  tub  Pbitilboed  Tbadb.] 

INDEMNIFICATION  of  captors,  65,  328. 

INLAND 

Conveyances  may  evade  blockade,  109. 
States,  shipment  through  enemy  porta,  19. 
Waters,  prizes  within,  133. 

INSURABLE  INTEREST  OF  CAPTORS,  407. 
Prizes  belong  to  sorereign,  319,  407. 
Effect  of  Prize  Proclamation,  130,  319,  407,  408,  411. 
The  Omoa  case,  408. 
Lueena  v.  Crawford,  409,  410. 
RoHth  T.  TKomptoHy  409. 
De  VauxY.  St€»le,  410. 
Insurance  for  captora,  '*  and  whom  it  may  oonoem,'*  410. 

INSURANCE, 
Jie 

Embargo  and  Reprisals,  39. 
Captux^  generally,  68. 
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IN8UHANCB— nin(i»««/. 
S» 

Jiotms  hy  TonHiJoes,  64. 

PrivnCcem  and  Lcttera  of  Marqus,  101. 

BlDokndii.  12S. 

Recaptutv  sod  Snlvstfa,  137. 

Bombntdinent  of  towua  (firo  insunuioo},  U3. 

Contrnljoiid  of  War ;  Despntnhes.  Sic.,  IBS  M  itq. 

Redst&nce  to  Vi»t  and  Seuroh,  215. 

Attempt  at  Benone.  216. 

Falsa  or  Defeotire  2hipe».  226. 

Privileged  and  Illioit  Trade,  213. 

Pre-cmptioD,  233. 

Destraation,  kii.  of  national  projierty,  266. 

Trading  wiOi  Enemy,  272. 

Special  Licences,  iSQ- 

Ramwim,  304. 

Pruhibitiun  of  Exports  and  ImporU,  306,  384,  400. 

AdJQdir<atiun  ;  Custs:  Damafcot,  1)38. 

Ensm;  Goods  in  Ncotral  Vi'ssela— Frright,  313. 

Noutml  Goods  in  Gncmy  VeHacLi.  361, 

Neutral  Goods  to  Enemy  Port,  273, 

TrafllQ  open  to  Neutrals,  gmemlly,  384. 

War  Wanantiea  (j.  v.),  386. 

Uiirepreeentatian  aud  Conccalroont,  39S.     {^Fids  tub  Misbbfoesek- 

Void  Insuranoes  (;.  r.),  <0b. 

Inmitabla  Interest  of  Captors  {,//.  e.),  407. 

Effect  of  War  dd  Crmtnct  (ij.  c.)  luh  Contsict. 

PiMoy,  437. 

{ I'lifr  atan  mi  iniejiag  of  IkrK  Hrerat  ti^ttU). 

INTENT  TO  VIOLATE  BLOCKADE.     [nrfeBLOaiiDE,] 

INTERLOCUTOBl'  SALE,  33;i. 

INTERNATIONAL  LAW.    [Scf  Liw  of  N*no.-M.] 

INTERROGATORIES,  STANDING,  IIB,  324. 

INTOXICATION  OF  MASTER,  1 18, 


JETTISON  TO  AVOID  CAPTURE,  80. 

JOINT  CAPTURE,  60,  130. 

JOINT  OWNERSHIP.    [H*  Owskbship,] 


JURISDICTION. 
Cnnunat,  313. 
Of  oaptors'  conrt,  3^3,  360. 


8 


KING'S  CHAMBERS,  313. 

KING'S  ENEMIES,  lU,  423. 
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law  of  nations, 

Definition,  9. 

Effect  of  Chriotian  infinencos  upon,  11. 

LEAGUE,  MARINE,  THE,  312. 

LETTERS  OF  MARQUE.    [  Vide  tub  Privateebixo.] 

LICENCE  :  PASSPORT :  SAFE-CONDUCT, 

Necessary  rf  trade  with  oncmy,  260. 
The  Hubjcct  generally,  277. 
Example  of,  277. 

Does  not  generally  cover  blockaded  port,  IIU,  278. 
Must  be  strictly  construed,  119,  279,  280--284. 
Limit  of  time,  280. 
Unavoidable  delay,  280. 
General :  how  far  transferable,  281,  282,  283. 
Colourable  fulfilment,  282. 
Fraudulent  alteration,  282. 

To  trade  with  enemy,  covers  enemy  ship,  283,  290. 

gives  powers  to  enemy,  286. 
Who  can  grant,  283. 
The  right  of  allies  to  grant,  284. 
Muht  be  intelligibly  worded,  285. 
General  dit*pensatious,  285. 
In  1854.. 2SG. 
Implied  licence,  286. 
Recomes  inoperative  on  peace,  287. 
Passports  and  safe-conducts,  287. 
To  cartel-ships.     [  Vide  Ca&tel-bhifs.] 
Sailing  under  enemy*s,  240. 

Inmranee. 

Summary  of  the  position,  289. 
Legalises  insurance  otherwise  unlawful,  289. 
May  protect  enemy  ship,  if  licensed,  290. 
Of  cargo  part  of  which  licensed,  290. 
Where  indivisible,  291. 

LIMITATIONS,  STATLTE  OF,  321,  413. 

LIMITS  OF  NEUTRAL  TERRITORY,  311. 

LLOYD'S  AGENTS,  Instructions  to,  13G,  359. 

LOANS,  PUBLIC,  Interest  on,  413. 

LOANS  TO  BELLIGERENTS.  &c.,  384,  413. 

LOCUS  STAXDIy  Enemies  have  no,  321. 

LOSS  OF  MARKET.     [  Vide  AxvnjDXCATioir  (Costa  and  Damages).] 

LOSS  OF  VOYAGE.    [  Vide  Votaob.] 

LOSSI':S  '*fjuadem  generii'  m-ith  capture,  79. 

LYING  IN  WAIT  IN  NEUTRAL  WATERS.  379. 
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MAIL  PACKETS.    [r«fr  »»*  DBBPiwroB.] 

MARINE  LEAGUE,  THE,  312. 

MARINE  SALVAGE,  134. 

MARKET.  LOSS  OP.     [  I'ulr  Aejtokahos  {Custa  and  DnmRgat).] 

MARQUE,  LETTERS  OF,     [n*  PjuviTEsiusa.] 

MARSHAL, 

Responuble  for  prize,  33S. 
EzoessivB  charges  bjr,  336. 

MASTER, 

His  podtioa  if  port  bloclmdad,  40. 
Flea  of  ignomnoe  of  blockade,  112 — IIS,  135. 
Inquiry  as  to  blockade,  iI3,  114. 
When  wanted  off,  1  IS. 
Must  act  itraishtfoTwardly,  118,  ITo. 
Inloiiciition  ta,  118. 

BU  dinobediGnce  uf  Bhipoxmcr  no  cxriute,  120. 
Pnichase  of  his  sLip  from  captors,  75,  134,  303. 
Must  bo  infonoed  u  to  bis  aa-go,  152,  tSQ, 
May  claim  propertj  captured,  322. 
Hay  cany  contnilniid  articles  if  for  ship's  tue,  1 T 1 . 
Rig'hta  ogainat  deceitful  shipperH.  ISS. 
Bis  act  tonda  shipowDcrs,  lUi,  303. 
lU  CiuTiaife  of  DeBpatcbea  and  Militaiy  Persons,  209. 
If  imposed  npon,  209. 
Usoleas  to  plead /or«  miyeurt,  211. 
His  prifatu  effects  esptured,  59. 
CoDBsquotiees  of  miBoondoct,  220,  240,  341. 
Of  privstctT.  his  dntjes,  93. 
Musi  not  witUiold  papers,  &c.,  152.  334. 
Fapera  to  be  carried  by,  224-333. 
Neutral,  must  not  m<ut  visit,  83,213,  356.     [IVr  a 
MiCT  ;    Bahkatst.] 

MASTER'S  EFFECTS.  50. 

MTLrTART  PERSONS.    [nA«iii  DESPiTCOES.] 

MISCONDUCT, 

Of  captors,  310.  343. 

Of  neutral  carrier  :  freight,  &o.,  341. 

E MISREPRESENTATION  AND  CONCEALMENT. 
Gcnorolly.  398. 


Uisreptesentatio 


uculralily,  390,  400. 
no  Dontniband,  300. 
•ntety,  399. 
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MISREPRESENTATION  AND  CONCEALMENT-eoiKMiMfrf. 

Concealment, 

Definition,  400. 

Assured  must  inform  underwriter  fully,  400. 
Unless  underwriter  takes  the  knowledge  upon  himself,  or  know- 
ledge is  presumed  aguinst  him,  400,  402. 
Shifting  foreign  ordinances,  401. 
The  Georgia  case,  402. 
Sailing  without  oonroy,  402. 
Cases  cited,  402,  403. 

As  to  the  fact  that  contraband  is  on  board,  403,  404. 
As  to  intention  to  violate  blockade,  123,  404. 

MIXED  CARGOES,  189. 

MOSCOW,  destruction  of,  255. 

MUNICIPAL  LAW, 
Definition,  10. 
In  Admiralty  Court,  319. 
Insurance  contrary  to,  308,  309,  406. 
Rescue  is  no  offence  against,  218. 

MUNICIPAL  RIGHTS  OF  BELLIGERENTS,  254. 


NASHVILLE,  evasion  of  Twenty-four  Houib  Rule,  379. 

NATIONAL  PROPERTY,  appropriation  of,  254. 

NATIONALITY.    [&r  Owntsbship.] 

NAVAL  PRIZE  ACT,  1864.     (In  Appendix),  130,  246,  247,  393. 

NAVAL  STORES.    [  Vuk  Contbabahd.] 

NAVY,  VOLUNTEER,  29,  100. 

NEAPOLITAN  VESSELS,  embargo  of,  37. 

NEGLECT  OF  CAPTORS.     [  Vide  tub  Capiobs.] 

NEUTRAL 

Cargo,  freight  on.    f  V^^  FBKioirr.] 

dentroyed  on  lx>lligerent  vessels,  333. 
Carriers,  expenses  payable  to,  341. 

to  earn  freight  from  capton.     [  Vidr  Fbezoxtt.] 
Goods  on  armed  belligerent  vessels,  213. 

under  convoy,  214. 

in  enemy  prizes :  freight,  67. 
Port,  what  defines  a,  274. 

Right  to  carry  contraband.     [  Vide  Contbadand.] 
Vessels,  captured  and  recaptured,  132. 
Warranties,  386. 
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e2»  S73,  S78,  381. 


HBOULAL  OAHRTKB,  ■Mwwihiiffe  cii  sv  £ra^;lil»  fte.,  341. 
WBOTBAL  RISHTB  ANB  OBLIQAIIOHB^ 


3i6. 

313. 

AlMoliiteiMii  la  trade  finelrtfiterj^  160.348,363. 
TWofcfii^oM,  nheddfed,  349. 

of  eonlnlinidBoltaoimieil^iiiilftwfii],  349. 


cfM^lnniagaiBiiGieftfcBatemiii  1870.. 360. 

not  itwlf  ddq^  owitwilMHHl,  362. 
Mleof  wanb^a,  363. 
Hciidnlgo««DnntB^pEQliiliiteipQKtetian^  363. 
B^  tim  k  optional,  363. 

8hq^  nilabie  lor  war  jwrpoaea  are  ordiiiaxj  oontralmd,  363. 
Bat  rPiB  AMmmn  mm,  ujfhu    [  Fiir  «lw  mi6  OooRBABAxn.] 

Ontxiige  of  BeUigwrant  Goods, 

IiKvfdl,  lioi  gooda  anbjeot  la  aeiiiira,  366,  360. 
Bat  Mriit  pajaUe  bf  ontaiB,  366. 
SftBoiof  BeoiaiiilioAof  Bum,  S9»  360. 
HooMdnoifitaiidiilflBl,  oonae^iiBBBai^  360. 
Pkifikgea  trade  ilkgal,  860. 
Mwl  Bol  lOMi  Tint  and  aearoli,  03,  860. 

Shipment  by  BeUigezent  Yeaels, 

Hie  nght  genenDj,  357. 

Armed  Teasels :  Convoj,  3o7. 

The  L%tdwig  and  Vortcarts  case,  357. 

Neatral  goods  destroyed,  357. 

Ship  condemned :  goods  carried  on :  Freight,  67,  3a8,  427. 

If  neutral  and  belligerent  goods  mixed,  359. 

Joint-ownership  of  property,  18,  359. 

Tran8x>ort  of  Belli^rent  Troops, 

Not  barred  by  municipal  Acts,  359. 
Bisk  of  confiscation  of  ship  inTolred,  360. 

Purchase  firom  BeUigerents, 

Belligerent  sale  most  be  absolute,  360. 
Purchase  of  Belligerent  Vessels,  360. 

Of  neutral  property  on  Bellig^erent  Vessels,  361 . 
Political. 
Qenerally, 

Necessity  for  impartiality,  363. 

The  Alabama  Case, 

History  of,  364. 

Basis  of  Treaty  of  Washington,  366. 

Rules  of  the  Treaty,— their  effect,  366,  368. 
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NEUTRAL  RIGHTS  AND  OBLIGATIONS-wn/iiiurt/. 

The  Alabama  CaMe—continurd, 

The  Qeneya  Award,  369. 

The  diunagcs  awarded,  371. 

Lidireot  claims,  371. 

Sir  Alexander  Cockbum's  objectionB,  371. 

The  Foreign  Enlifltment  Act, 

It8  provisioxiB,  372—374. 

Origin,  374. 

Do  not  interpret  law  of  nations,  375. 

Sandoval's  case,  375. 

Hospitality  to  warships,  375. 

prizes,  376,  378. 
Supply  of  coal  to  warships,  377. 
IllegiU  augmentation  of  forces,  62,  373,  378,  381. 
Restoration  of  prize  by  neutral  state,  62,  378,  380. 
Breaches  of,  in  1870.  .382. 

The  Twenty-four  Hours  Bule, 

Generally,  379. 

Evasion  of,  by  Federal  warship,  379. 

Augmentation  of  Forces  of  Belligerent  Vessels, 

Generally,  380. 

Neutrals  may  legally  permit,  380. 

But  equipment  must  be  limited,  380. 

niegat — effect  on  subsequent  captures,  380. 

Neutral  obligation  to  restore  prizes,  378,  380. 

Assistance  to  Belligerents, 

Generally,  381. 

Neutrals  may  impartially  render,  382. 

Tlie  OauntUt  case,  382. 

May  be  granted  under  previous  treaty,  383. 

Loans  to  belligerents,  384,  413. 

Inturanee^ 

Contrary  to  mimicipal  law,  is  void,  384. 
Lawful,  of  trade  open  to  neutrals,  384. 

NEUTRALITY,  ARMED,  OF  1780.. 88,  147. 

NEUTRALS, 

Complaints  of,  324. 

May  purchase  condemned  prizes,  131,  318,  322. 

Must  trade  straightforwardly,  240. 

Rights  and  Obligations  of.    [  T'lfU  Neutral  Riobts,  Ac] 

NON-COMMISSIONED  CAPTORS,  133,  136. 


OBJECTIONS  TO  TREATY  OF  PARIS.    [  Vide  Deculbation.] 

OBLIGATIONS,  BELLIGERENT,  311. 

OWNERSHIP,  15.    [  nWr  rt/M  DoMiciLB.] 
Coluurable  transfers  of.  20. 
Test  of,  21,25. 
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mart  oe  absolnie^  2S. 

in  nentEBl  port,  26»  271. 
Inftedooiiitary  sales,  828. 
Joint  ownflKUiip,  18,  869. 
Yerting of , in pdse, 69.    ITHelhaaL} 
fSOiip  and  oaxgo,  same  ownacddp  ^alae  piven}f  2M. 
Ta&iof  oootxalxaid,  189,  200. 

TAXSTEIO  BLOCKADE.    [VUk  mk  BzoooKisa.] 

PACOnOO  CASE,  122. 

PAPERS, 

ICnrt  be  produoed  and  in  oirder,  162,  219. 

The  adbjeot  geimally,  219. 

Oonaetfdenoe  of  defertive,  219. 

Leregiuaxity  iviili  mxsooodnrt,  229. 

Ine^ulazily  iviilioat  mxsooodnrt,  220,  228. 

fodbation  and  dertrootion  of,  21^* 

If  obrioiidy  fiotitioos,  221. 

lUee  desthiaiion,  221. 

False  papers  to  sapport  contraband,  221. 

If  some  donbtfol  anii  some  false,  2^. 

iRegxdar,  are  only  evidmtee  of  (rriminaHty,  222. 

IHaorepanoles  between  affizmatioiis  and  papen,  228. 

How  innocent  cargo  affected,  228. 

How  innocent  ship  affected,  228. 

If  ship  and  carpfo  nnder  common  ownership,  224. 

Master  must  withhold  nothing,  224. 

Altematiye  destinations :  gen^^  clearances,  224. 

List  of  necessary  papers,  224 — 228. 

Re  Attempted  breach  of  blockade,  117. 

InaurancCy 

Neutral  warranty  implies  reg^ularity  of  papers,  228. 
Consequence  of  defective  papers,  228,  229. 
Treaty-papers  must  be  earned,  230. 

but  not  every  document  ordered  by  bellig^erents,  230. 

but  cargo  not  responsible  for  ship's  papers,  230. 
Leave  required  to  carry  false  papers,  231. 
Neutral  warranty : — the  American  yiew,  231. 

PARIS.    [  Vide  Deolaeation  op  Paeis.] 
Silk  locked  up  in,  41. 

PARTNERSHIPS.     [  Vide  Conteact.] 

PART-OWNER.     [  Vide  Ownkbship.] 

PASSPORT.    [r«fo  Licence.] 

PEAC5E, 

Capture  after  conclusion  of,  64. 
Defective  title  cured  by,  318. 

PERFORMANCE,  substituted,  429. 
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perils  of  the  seas, 

Torpedoee,  84. 

J^  Charter-party,  414. 

PETER  THE  GREAT,  264. 

PILOTAGE  INTO  ENEMY  PORTS,  271. 

PIRACY,  433. 

PORT  OF  DISCHARGE,  capture  at,  82. 

POSTLIMINY.    [  rid4  alto  Rboaptubs.] 
Definition,  126. 

Ab  regards  prisoners  of  war,  126. 
The  ancient  law,  127. 
Conflicting  usages,  127. 
The  British  usage,  127. 
Effect  of  these  differences,  127. 
Prizes  converted  into  pubUo  vessels,  128,  377. 
Inapplicable  if  capture  effected  during  peace,  129. 
Purchase  after  lawful  condemnation  (ustroys  postliminy,  129. 
Treaty  of  peace,  effect  of,  129. 

PRE-EMPTION, 

The  subject  generally,  244. 

Provisions,  their  position,  244 — 247. 

No  pre-emption  if  conduct  fraudulent,  245. 

Price  to  be  paid,  246. 

Captors  must  not  imduly  detain  property,  246. 

Seizure  of  property  about  to  sail  to  enemy,  246. 

The  Naval  Pruje  Act,  1864 . .  246. 

Difficult  to  starve  out  enemy  nowadays,  247. 

Pre-emption  as  a  means  of  self-preservation,  247. 

Angary,  247. 

Belligerents  may  requisition  neutral  property,  247. 

The  British  vessels  sunk  to  block  the  Seine  at  Rouen,  248. 

Award  of  compensation  for  loss  of  same,  250. 

Railway  stock  seized  by  the  Prussians,  251. 

The  Genoese  com  ship,  39,  251. 

InturancCf 

Pre-emption  u  rather  arrest  than  capture,  252. 
The  Genoese  com  ship,  252. 
In  what  cases  abandonment  is  justified,  252. 
Underwriters  not  Uable  for  wages,  &c.,  of  crew  under  detention, 
253. 

PREMIUM,  Return  of,  re  Convoy,  393—396. 
PRINCES,  Restraint  of,  415. 

PRINCIPAL,  Agent  and,  114,  413. 

PRISONERS  OF  WAR, 
Captured  seamen  are,  58. 
Treatment  of,  68. 
Their  position  on  landing,  68. 
As  regards  Postliminy,  126. 
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PEiaONERS  OP  WAE-«i«;iB«n/. 
On  bonid  oarwl  ships,  21)4. 
Their roleue  in  tGS7..291. 
IlelcMe  of  (Treaty  of  FariR],  291. 
Treatmont  of  captoml  orew,  295. 
UleHiU  BOQl«nce  on,  by  aliens,  29a. 

PRIVATEERmO  (AND  LETTERS  OF  MABQtJE) :  PRIVATEERa, 
DeBoition,  91. 

Abolished  by  Declaration  of  Faria,  27.  39. 
DiHtdnction  between,  and  Letters  of  Uiirqiu!,  92. 
Secnrity  te  be  given  by  owners,  93. 

Datiea  of  maaterB,  93.  

Owners  liable  for  coats  and  damages,  9i. 
Commission  must  be  on  board,  04. 
Frizes  must  bo  bronght  in,  94. 
Maater  mnst  be  on  board,  96. 

not  aucept  oonnurroot  f«mtnia«ionii,  96. 
Effect  of  o«pture  without  comminsiao,  9C. 
Non-oommifwioned  oaptorH  fPirates,  B6,  13(i. 
EnliHtmcQt  of  aliens  to  B(;r>'e  on  priralocrs,  9(!. 
Flag  to  bo  coiriod,  ST. 

NntioDH  holding  aloof  from  Declaration  of  Farix,  32,  6S. 
DoclAratiou  of  Paris  only  bi]uliu)|C  as  between  sigiuitorieK,  OS. 
Fonner  tieatim  Mgainst,  lOD. 
Volunteer  Nary  may  Bupersedo,  23,  100. 
PrivatoerB  may  be  vimtod,  147. 

visit  and  searoh,  UP. 
Iniurmcf, 

Iictt«TB  of  marque  must  bo  sanctioned  by  policy,  101. 

Permission  to  uarry, — how  coastruod,  101. 

PenniaiioD  to  cruiae,— liow  oonatrued.  102. 

PBIVTLEGED    TRADE   OF    THE   ENEMi'.      [lufc   o/.g    Illicit 
TaiDK  uHii  CosTinirotrs  Vovaoks. j 
Tho  subject  Kenerallv,  233. 
BiUo  of  the  Woi  of  i75B..233. 

Vmsels  HO  ougaged  regarded  hb  enemy  tranxports,  234. 
Different  view  in  America.  23£. 
Tbe  Rule  super»eded  hy  Order  in  1854.  .33S. 
Ships  restored,  but  freight  n.'fased,  23S,  239. 
Misuonduet  iDvalTes  ooMiMatioi),  240. 
Privileged  coasting  trade,  239. 
Confiscation, 

Not  complete  unanimity  as  to  penalty,  212. 
The  subject  generally,  242,  243, 
Effect  on  freight,  340. 
Snmrimn, 

BrtMcb  of  neutiHl  warranty,  243, 

n  of  neutral  trade,  it  privileged,  243,  406. 
a  trading  may  tw  barratrous,  243. 

PRIZE,    [njealiB  lutCimrai:  PBiVi.Ti!EBiii(} ;  niif  Adjddicatios'. 
At  what  moment  vecltid  in  captnr^  A9. 
Carried  into  Dcutral  porta,  G2,317. 
Condemnation  of,  in  neutral  territory,  03,  317. 
Prize  prodomstioD,  130,  319,  407,  411, 
Legal  oondenmstion  is  tftle-decd  at  pnnbuer,  131,  323. 
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VRIZE—toHtinued. 

But  illogal  oondemuation  void,  131. 

Recaptured  neutral,  mar  be  armed  for  defraocs  ISS. 

Captured  by  non-oomnussioned  \*e«ieb,  96,  ISS,  186. 

On  inland  waters,  133. 

Purchased  fiom  capti^rs,  134. 

Insurable  interest  in,  407. 

Court  of  ally,  316. 

Within  territory  of  ally,  317. 

To  what  port  to  be  bn)u>rht^  318. 

Effect  of  peace  on  defwtivo  title  U\  318. 

Right  to,  vested  in  sovereign,  310,  407. 

Oift  to  captors,  319. 

Right  to,  how  forfeittnl,  319. 

When  Droits  of  Admiralty,  136,  319. 

Loss  or  destruction  of,  does  not  preciade  adjndioatioii,  S^  SSO. 

Captors  muMt  not  delay  adjudication,  320. 

Property  in,  not  changeil  till  legal  oondemnatton,  322. 

Purchase  by  neutrals,  131,  318,  322,  323. 

Interlocutory  sale  of,  323. 

In  custody  of  marshal ;  his  n.Mjt|K>nsibility,  335. 

Illegal  augmentation :  Foreign  Enlistment  ActN  372,  378. 

Hospitality  to,  376,  378. 

Conversion  of,  into  warships,  128,  377. 

Restoration  of,  by  neutral  state,  378,  380. 

After  conclusion  of  peace,  318. 

Liability  of  captors.    [  VitU  Adjudication.] 

Effected  in  neutral  waters,  60. 

Privateers  must  bring  in,  94. 

PRIZE  ACT,  NAVAL.    [  Vide  Naval.] 

PRIZE  COLTIT  IN  TERRITORY  OF  ALLY,  316. 

PRIZE  PROCLAMATION,  1854..  130,  411. 

PROHIBITION  OF  EXPORT, 

Belligerent  rights,  re  Warlike  articles,  306. 
BritiMi  enactments,  306. 
In  1854..  306— 308. 
Coal,  308. 

Itt9uraneef 

Effect  of  prohibition  on  insurance,  308,  384,  406. 

Not  permissiblo  in  support  of  municipal  breach,  308,  309,  406. 

But  otherwise,  rr  alien  regulations,  308. 

But  underwriter  must  be  fully  informed,  309. 

If  on  mixed  g^oods,  309. 

PROHIBITION  OF  TRADE  WITH  ENEMY.     [  ruU  Trade  with 

Enkxt.] 

PROOFS 

in  support  of  claim,  322. 
when  further  required,  333. 

PROPERTY  CHANGED  BY  CONDEMNATION,  322. 

PRO-RATA  FREIGHT,  67,  415,  428,  423-432. 
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IT*,. 
i        pluinttij,  re  Cnntrabond,  in  1870,, 350 
laiAS  LOAN.     [See  RiraiSiU,] 
LIO  LOANS,     [rirfe  LoAira.] 
JIC  VESSEI£.     [  J'irle  i«h  DESPiiOHBS. 
UCI8TS  MENTIONED,  U, 
TTASE 


EN-S  CILVMBEH3,  313. 
XN'S  ENEMIES,  Ui.  *23. 

N80M, 

Money  pnii!  far,  not  K 
^f       Reporobase  froia  ci 
Y        The  subject  generally,  290. 
I         The  BritUh  view  of.  290, 
ft        The  ahipB  taken  tit  Genoa,  298. 
IP        From  the  enemy,  preuludeH  recapture,  309. 
F         To  the  enemy,  less  objeotionable,  2lt9, 

Obeerrationu  of  the  AmiiicaD  CourtR,  299. 

iog  und  de("troyin;<  prbfen,  300. 
BauBOm-biUs,  300_303. 
The  light  to  Bue  upon.  301. 
Effect  of  death  of  liofltsge,  301. 
The  ordinary  procedare,  re  random,  301 . 
Capture  of  raneom-bill,  302, 
AliandomneDt  to  holders  of  the  bill,  303. 
Kight  of  msHter  to  bind  owners,  303. 
CoDaideraticms  influencing  muster,  303, 

Where  ransom  ille^I,  not  capable  of  insurance,  304,  405. 

Oeneml  obscrvationB,  304, 

The  law  strictly  interpreted,  306, 

If  prohibitions  removed,  30^. 

May  be  barratrous,  304. 

EE-CAPTURE.     [  I'ide  alto  Postliiiihy,] 

Invalid  after  peace  declared,  66. 

Distinguished  from  rescue,  126,  216. 

Doee  not  necessarily  exclude  claim  for  total  loss,  73, 

By  priaoners  on  cartel-ship,  294. 

Precluded  by  ransom,  £99, 

The  subject  generally,  126. 

RecaptoTS  have  claim  to  salvage.    [  Vide  Silvaoe.] 

Recaptured  vessels  may  continue  voyage,  131. 

Of  neutral  vessels,  132, 

Recaptured  vessels  may  be  put  in  defence,  133. 

Should  be  provided  for  in  charter-party.     [  Vide  Chabixb-pabtt.] 
REMOVAL.     [Fide  DoximLB.] 
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reprisals,  36. 

Various  forms  of,  37. 

By  Prussia,  38. 

Letters  of  Marque  and,  91. 

The  Tobacco  case  (Spain),  17G. 

RE-PURCHASE.     [  Vide  Ransoh.] 
REQUISITION.     [  Vide  Pre-emption.] 

RESCUE, 

Attempt  at,  involves  confiscation,  G4,  216,  218. 

As  distinguished  from  recapture,  126,  21b. 

Entitles  to  salvage,  135. 

The  subject  generally,  216. 

But  master  of  enemy  ship  has  nothing  to  lose,  216. 

Attempt  to  escaix*,  before  possession,  217. 

Captors  must  secure  themselves  against,  217. 

No  offence  against  municipal  law,  218. 

Cargo  (of  neutral  ship)  responsible,  218. 

The  duty  of  crew,  63,  216,  218. 

Successful,  entitles  to  salvage,  218. 

RESIDENCE.     [  Vide  Domcile.] 

RESISTANCE   TO   VISIT  AND    SEARCH.    [Tirfr  aUo  Visit  and 
Search,  The  Right  of.] 
Master,  unless  an  enemy,  must  not  resist,  63,  213,  356. 
The  subject  generally,  212. 
Penalty,  total  confiscation,  212. 
Is  a  forfeiture  of  neutrality,  212,  21«5. 
If  an  enemy  ship,  cargo  bound?  212. 
If  through  bondjide  ignorance,  213. 
Neutral  goods  on  tinttrd  belligerent  vesi*els,  213. 

under  convoy,  214. 
May  be  barratry,  215. 

RESISTING  CAPTURE,  damages  incurred  by,  83,  84. 

RESPECT  OF  NEUTRAL  TERRITORY.     [  Vide  aUo  sub  Neutral 
Waters.] 
The  subject  generally,  311. 
How  limits  defined,  311. 
The  "Marine  League,"  312. 
Enclosed  parts  between  headlands,  313. 
Passing  through  neutral  territory,  313. 
Hostilities  originating  within  neutral  territory,  313. 
The  Franeonia  case,  313. 
Criminal  jurisdiction,  313. 

Capture  within  neutral  territory  not  %p»  facto  void,  60,  314. 
Forcible  resistance  to  capture  within  neutral  territory,  314. 
Enlistment  of  seamen  within  neutral  territory,  314. 
Neutrals  may  prevent  belligerents  lying  in  wait,  379. 

msist  upon,  381. 
The  Cagliari  case,  381. 

RESTITUTION.    [  Vide  ADJxn)iCATiON.] 

RESTORATION,  by  neutrals,  of  illegal  prizes,  62,  378,  380. 

RESTR.V1NT  OF  PRINCES,  415,  417. 

RESTRAINTS.    [  J Vr  Exdaboo  ;  Arrests.] 

1  i2 


SAILING. 

Hasty,  to  avoid  capturt,  81. 

Befure  hoetilities.  59. 

Instructions.     [  rUe  wi*  Wae  ' 

ITndtir  lalite  oolours,  G£. 
SALE 

Of  deteriorating  oar^,  72. 

Of  intcrlooutorv,  323. 

Tn  Belli^ertiQlB,  34G,  364. 
{Vide  OWHBBSHIP.] 

SALVAGE, 

b'  claim  to,  130. 
BescuetB*  olaim  to,  136,  2IB. 
By  Naval  Prize  Act,  1864.  ,130. 
Prize  Pniclumation,  1854,.  130. 

iDToyJng  vetsel,  131. 
If  prize  illejfallj  condemned,  131. 
On  neutral  vessels  re-captored  from  enemy,  132. 
Services  must  be  real,  133. 
By  non-commisaioned  vesselB,  133,  136. 
Former  scale  of  payment,  134, 
If  prize  purchased  from  captors.  134. 
Uarine  salvage  plus  milit^y  solvaafe,  134. 
Special  salvage  on  derelict  prize,  136. 
Due  to  reecuers,  136, 
Lloyd's  Agents  to  prevent  sale,  136. 
/(MM™n«  in  connauon  with,  137. 

Se  the  Geneva  Award,  137. 

Special  clause,  r;  Government  charter,  137. 

E^ect  of  private  compromise,  73. 

SANDOVAL'S  CASE.  375, 

SCHEME  OF  ARRANOEMENT,  ezpUnatoiy,  1. 

SEABOAItD  TOWNS.     [rfifeBonBABDKnra.] 

SEAMEN,  soarch  for,  149.     [  Fid>  Ckew.] 

SEA  PERILS  AND  CAPTURE,  joiut  causes  of  loss.  76. 

8EAKCH.    [F.(fcVi8ir,] 

SEAWORTHINESS,  implied  warranty  of,  3S7. 
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SEINE,  veasels  sunk  in  the,  248. 

SEIZURE.    [SeeAssEsrr;  CaftubEj&c.] 

SHIPMENT  BY  BELLIGERENT  VESSELS,  357. 

SHIPOWNERS.    [  Tu/tf  #mA  Mjlotkb.] 

SHIPPERS,  responsibility  of  decei^ol,  188. 

SILK,  under  detention  in  Paris,  41. 

SOVEREIGN,  prizes  vested  in,  319,  407. 

SPECIAL  LICENCE.    [  Vide  Lioknci.] 

SPECIAL  PASS,  for  removal  from  enemy's  country,  266. 

SPOLIATION  OF  PAPERS.    [  Vide  Papkbs.] 

STANDING  INTERROGATORIES,  116,  324. 

STATUTE  OF  LmiTATIONS, 
He  prize  procecdingfs,  321. 
Suspended  during  war,  413. 

STUDDING  SAILS,  necessary  during  war,  397. 

SUBSTITUTED  PERFORMANCE,  429. 

SUSPECTED  VESSELS,  arrest  of,  65,  154,  329.      IVide  aho  Adjudi- 

CATION.] 

SWEDISH  CONVOY  CASE,  214. 
SWEDISH  SALE  OF  WARSHIPS,  352. 

"TAKINGS  AT  SEA,''  79. 

TELEGRAPH  CABLE, 

The  International  case,  382. 
Contraband,  nature  of,  182. 

TEMPORARY  SEIZURE  is  capture,  79. 

TERMINATION  OF  VOYAGE,  purges  oflfence  of  blockade-running, 
120. 

TERRITORY,  NEUTRAL.    [Hrfer  RESPBcropNBUTBALTKBBnoBT.] 

TITLE  OF  CAPTORS  AND  PITICHASERS.    [  Vide  Adjudicatioh  ; 
Captubb  ;  Condemnation  ;  Pkacb.] 

TOBACCO  CASE,  THE  (Spain),  176. 

TORPEDOES,  losses  caused  by,  84. 

TORTS,  PERSONAL.    [  Tu/*?  Adjudication.] 

TOWAGE,  damage  by  furciblw.  80. 

TOWAGE,  ILLEGAL,  the  GauntUt  case,  382. 

TOWAGE  OF  PRIZE,  by  neutrals,  382. 
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TRADE  BETWHES  NEUTRALS.    [  Tufe  Nbctku,  Rjinrrs,  4c.] 

TRADE  WITH  ENEMT. 

Prohibition  nt.  gtneraUj,  25S. 

Mar  not  be  ooDtiiiiijed  hj  pnitoenihip,  260. 

PnAibited  nnlen  Ii«ens^  260. 

llii«d  ovnenhip,  2G1,  273. 

TV  Hatf.  363. 

nt  BtOi  Guidua,  3S3. 

U^Jil-g,  264. 


R  BoiuTal  uo  dcclBration  of  war,  2S3. 

Indiiect  baiting.  367. 
'  TnTolres  captoiv,  368. 

PTDclasutuais.  in  IS.H..267. 

BtdantioD  of  Paris,  269. 

Fnutco-PniauD  war,  1870.  .369, 

Alliee  most  cbserre  the  general  prindplp,  369.  381- 

The  yrptmu,  case,  270. 
,  Brituih  subjtct  in  fomgn  domicile,  270.  273. 

Klotau«  in  enemf  wal(<n.  371. 
'   Sale  of  sliip  in  fomgn  port,  3a,  271. 

flhipniBit  bj  EDemy  wBela,  371. 

Tlie  loatm  Shipt  case,  271. 

Lioence  to.  <wren  enemj  ship,  283,  290. 

Cartrl-dupi,  392. 

JwwMf/| 

Cootnota  to  support.  Illegal,  272,  406. 

If  Stilish  subject  dtHnicOed  abtoad,  273. 

with  enemy,  273. 

On  Deutial  goods  to  enemy  port,  213. 

On  prtipert)>  of  mixed  OKneTBhip,  273. 

The  t«t  of  neutrality,  re  port,  274. 

Bairatrons  trading-  by  master,  274. 

Against  British  (sptnie,  42,  275,  276,  40G. 

Before  outbreak  of  war,  273. 

U  licensed,  290. 
TRANSFER.    [  ride  OwHZBaHip.] 
TRANSHIPMENT,     \ride  CosnxuODs  VotiOM.] 
TRANSIT,  transfer  daring,  23.    [  Vidt  alto  OwHEBSHir.] 
TRANSPORT  OF  BELUGEREHT  TROOPS.     [Fidt  lab  Nkutui. 

RlOBTB,  £c.] 

TREATIES, 

St  contraband.     [  Vide  Oontkabins.  ] 

To  assist  belligerents,  3S3. 
TREATY  OF, 

Paris.    [  Vide  Dbclaxaiion  of  Fabis.] 

Washington.      [  Vidt    tab    Nihtkal    Riobis,    &c.    (the    Alaiaaui 
case).] 
TROOPS,  transport  of.     [  Vidt  tub  Nst^KU.  Riaan,  &c.} 
TDQ-B0AT3,  183. 
TWBNTT-FOUR  HOURS  RULE,  379. 
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UNLIVERY  OF  CARGO.    [Vide  Caboo.] 

VESSELS  sunk  in  the  Seine,  248. 

VISIT :  VISIT  AND  SE.VRCH,  THE  RIGHT  OP.    [  Vuir  almt  Resm- 
TANCE  TO  Visit  and  Search.] 
Histoiy  of  the  right,  144. 
Necessarily  antecedent  to  capture,  145. 
Visit  and  search  technically  distinct ,  146. 
The  right  not  applicable  agaim^t  public  veAseK  146. 
But  privateers  may  be  vinitetl,  147. 
Attempts  to  deny  the  right,  147. 
Insisted  upon  and  enforced  by  Great  Britain,  147. 
The  Baltic  Confederacy.  148. 
Special  convention  in  1801 ..  148. 
Convoy  no  protection  against,  148. 
Search  for  seamen,  149. 
How  to  exercise  the  right  of,  149,  152. 
May  be  exercised  by  privateers,  149. 
Notice  of  intention  to,  150. 
Attempt  to  escape  from,  117,  161,  210. 
Must  be  courteously  executed,  151. 
Merchant  vessels  must  show  real  colours,  151. 
Neutral  master  must  give  all  information,  152. 
Consequence  of  defe<'tive  or  erroneous  papers,  152. 
Right  to  carry  into  port  for  oxamuiation,  152. 
Sean'h  for  enemy  goods,  88. 

VOID  INSUILVNCES,  405. 
Definition  of,  405. 

Unlicensed  trade  with  enemv,  272,  405. 
Privileged  trade  of  enemy,  243,  405. 
Ransom -money,  304,  405. 
Prohibite<l  trattir  in  goods,  308,  309,  406. 
Against  British  capture  or  embargo,  4*.:,  275,  276,  406. 
On  enemy  property,  406. 
Return  of  premium  in  cases  of,  406. 
Indi risible  voyages,  406. 

VOLUNTEER  NAVY,  not  prohibited  by  DecUration  of  Paris,  29,  100. 

VOYAGE, 

Loss  of,  73. 

If  indivisible,  406. 

Abandonment  of,  on  account  of  embargo,  39. 

WAGES  AND  PROVISIONS  OF  CREW, 
Bloc^kade  and  embargo,  4 1 . 
[  Viflr  sub  Crew  ;  Freioht]. 

WAR, 

Commencement  of,  12. 
Effect  on  individuals,  13,  412. 
Withdrawal  on  outbreak  of,  16. 
Effect  of.  on  contraot.     [/'«/**  ^uh  Contract.] 
Rule  of  tlie,  of  1756.  .233,  236. 
Policy,  contracts  contniry  to.  414. 
[  Vide  Declabation  of  Wab]. 


